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F. MUNSON VS. M., A., AND C. OF THE CITY OF N. ¥., &¢. 1 


The President of the United States of America to the Mayor, 
Aldermen, and Commonalty of the City of New York 
and the Comptroller thereof, Greeting: 

You are hereby commanded that you and each of you personally 
appear before the judges of the circuit court of the United States of 
America for the southern district of New York, in the second circuit 
court, in equity, on the first Monday of December, A. D. 1884, 
wherever the said court shall then be, to answer a bill of complaint 
exhibited against you in the said court by Francis Munson, and do 
further and receive what the said court shall have considered in that 
behalf; and this you are not to omit under the penalty on you and 
each of you of two hundred and fifty dollars. 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, on the 
seventh day of November, in the year one thousand eight hundred 
and eighty-four, and of the Independence of the United States of 


America the ninety-ninth. 
[L. s.] KENNETH G. WHITE, Clerk. 


ROYAL 8S. CRANE, Compl'’t’s Sol’r. 


The defendants are required to enter appearance in the above 
cause in the clerk’s office of this court on or before the first Monday 
of December, 1874, or the bill will be taken pro confesso against them. 

K. G. W., Clerk. 


2 (Endorsed :) I hereby certify that on the 11 day of Nov., 
1874, at the city of New York, in my district, I personally 
served the within subpoena in equity upon the within-named de- 
fendant, The Comptroller of the City of New York, by exhibiting to 
Andrew H. Green, said comptroller, the within original, and at the 
same time leaving with him a copy thereof. Dated December 4, 
1874. (S’g’d) Oliver Fiske, U.S. marshal, S. D.N. Y. Filed Dec. 
4, ’74. : 
3 (Subpcena further endorsed :) I hereby certify that on the 
9 day of November, 1874, at the city of New York, in my 
district, I personally served the within subpoena in equity upon the 
within-named defendant, The Mayor of the City of New York, by 
exhibiting to W. F. Havermeyer, said mayor, the within original, 
and at the same time leaving with him a copy thereof. Dated De- 
cember 4, 1874. (S’g’d) Oliver Fiske, U. S. marshal, S. D. N. Y. 


4 Circuit Court of the United States, Southern District of New 
York. In Equity. 


FRANCIS MuNSON 
5 against 
THE Mayor, ALDERMEN, AND COMMONALTY OF THE City oF NEw 
YORK AND THE COMPTROLLER THEREOF. 


To the honorable judges of the circuit court of the United States for 
the second circuit and southern district of New York: : 
Francis Munson, who is a citizen of the United States and of the 

State of Illinois, brings this bill of complaint into this court against 

1—160 


2  #. MUNSON VS. M., A., AND C. OF THE CITY OF N. Y., &C., AND 


The Mayor, Aldermen, and Commonalty of the City of New York 
and the Comptroller thereof, and hereupon your orator complains 
and says— | 

That on and prior to the second day of -April, 1867, your orator 
was a citizen of the United States, and was the original and first in- 
ventor of a certain new and useful improvement in preserving, filing, 
and cancelling bonds, coupons, certificates of stock, &c. ;. that said 
invention was new at the said time, and that it was then and is now 
exceedingly useful, and. that the same was not known or used by 

others before the said invention thereof by your orator, and 
D was not at the time of his application for letters patent here- 

inafter mentioned in public use or on sale with his consent or 
allowance, as the inventor thereof, contrary to tht provisions of the 
statutes in such case made and provided. 

And your orator further shows unto your honors that your orator, 
being as aforesaid the original and first inventor of said improve- 
ment, made application in due form of law to the Commissioner of 
Patents for letters patent of the United States therefor, and that 
thereupon and after the proceedings had letters patent in due form 
of law were duly issued and delivered to your orator for the said in- 
vention in the name of the United States of America, under the 
seal of the Patent Office, signed by the Secretary of the Interior, 
countersigned by the said Commissioner of Patents, and bearing 
date on the second day of April, 1867, whereby there was granted 
and secured unto your orator for the term of seventeen vears from 
the said second day of April, 1867, the full and exclusive right and 
liberty of making, constructing, using, and vending to others to be 
used, the said invention, a description whereof in the words of your 
orator was given-in the schedule annexed to said letters patent and 
making a part of the same. : 

And your orator further shows that he is in the full enjoyment of 
all the rights and interests acquired by him as aforesaid, and that 
said rights and interests have been and are of great value to your 
orator, and your orator is entitled to all the damages caused or oc- 
casioned by the infringment of the said letters patent by the manu- 
facture, sale, or use of the said improvement in preserving, filing, and 
cancelling bonds, coupons, certificates of stock, &c., made in viola- 
tion of the said letters patent, and is by law entitled to sue for and 

receive the same to his own use. 
6 And vour orator further shows unto your honors that the 
defendant above named is a municipal corporation long since 
created by and now existing under and by virtue of the laws of the 
State of New York. 

That said defendant, its agents, employees, and officers, well know- 
ing the premises and rights secured to your orator as aforesaid, but 
contriving and wrongfully intending to injure your orator and de- 
prive your orator of the gains, profits, and advantages which he 
might and otherwise would have acquired, have been for a long time 
past and since the granting of the said letters patent and within the 
jurisdiction of this honorable court, unlawfully and wrongfully and 
jn violation of said letters patent, making and using to a consider- 
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M., A., AND C. OF THE CITY OF N. Y., &C., VS. F. MUNSON. 3 


able extent the said improvement and invention, and that the said 
manufacture and use by the said defendant were and are without 
the license or permission of your orator and against the will of your 
orator making or using the same within the southern district of 
New York as aforesaid, and that the same continues. 

That the said defendant, through its officers, have for a long time 
past been, and still continues to be, making and employing and 
using substantially the aforesaid improvement, patented by the said 
letters patent, in violation and infringement of the aforesaid rights 
and privileges of your orator, but to what extent the said defendant 
has made, employed, and used your orator is ignorant and cannot 
set forth; but your orator avers that the said defendant has made, 
employed, and used the said improvement to a very great extent, 
and that it has derived, and is still deriving, great benefit therefrom 
in the conducting and carrying on the municipal affairs and opera- 

tions thereof, but to what extent your orator is ignorant and 
7 cannot set forth, and he prays that the officers of the finan- 

cial departments of the said defendants may be compelled to 
make a full disclosure thereof. 

And your orator further shows unto your honors that the said de- 
fendant, through its proper officers, have been repeatedly notified 
and warned to desist from such unlawful and wrongful manufacture 
and use of said improvement as aforesaid ; but the said defendant 
has totally disregarded such notice and warning, and has refused, 
and still refuses, to pay your orator any of the profits which the de- 
fendant has realized, or to account to or pay to your orator any sum 
whatever by reason of such unlawful acts and doings by the said 
defendant, or to discontinue the making and use thereof, thereby 
causing your orator great and irreparable damage; which said act- 
ings and doings of the said defendant are contrary to equity and good 
conscience and tend to the manifest injury of your orator in the 
premises. 

In consideration whereof, and forasmuch as your orator can only 
have adequate relief in this honorable court, where matters and 


things of this sort are made cognizable by statute, to the end, there- 


fore, that the said defendants, its agents and officers, may, if they or 
either of them can,show why your orator should not have the relief 
prayed for, and may, upon their and each of their corporal oaths 
and according to the best and utmost of their and each of their 
knowledge, remembrance, information, and belief, full; true, direct, 
and perfect answer make to the matters and things hereinbefore set 
forth, and that the said defendant may answer the premises and 
may be decreed to pay to your orator the damages suffered by your 
orator from or bv reason of the aforesaid violation and infringe- 
ment of the said letters patent hereinbefore set forth, by unlawfully 
and wrongfully making or using the said invention or improve- 
ment: : : 
8 And may it please your honors, the premises considered, 
to grant unto your orator the writ of injunction issuing out 
of and under the seal of this honorable court or issued by one of 
your honors, according to the form of the statute in such case made 


ieee a ee 


ne me en eee 
nT nn eR 


4 F. MUNSON VS. M., A.. AND C. OF THE CITY OF N. Y., &C., AND 


and provided, perpetually enjoining and restraining the defendant, 
its officers, agents, and employees of every kind, and each and every 
one of them, from directly or indirectly violating or infringing 
upon the said letters patent hereinbefore set forth by making or 
using any book or register with pages therein wherein can or may 
be used the said improvement, constructed substantially on the plan 
of and containing or embodying and made according to said im- 
provement or invention described in or secured thereby ; and also a 
writ of preliminary or provisional injunction so restraining and en- 
joining the said defendant, its officers, agents, or employees, pend- 
ing this suit. 

And may it also please your honors to grant unto your orator the 
writ of subpoena as ad respondendum directed to the said defendant, 
and commanding it, on a day certain to be named. to be and appear 
in this honorable court, then and there to answer the premises and 
to stand to, perform, and abide such further order, direction, and 


decree as may be made against it. 
FRANCIS MUNSON. 
ROYAL S. CRANE, 


Solicitor and of Counsel for Complainant, 


7 Warren Street, New York City. 


UNITED STATES OF AMERICA, Northern District of Illinois : 


Francis Munson, being duly sworn, deposes and says that he is the 
complainant named in the foregoing bill subscribed by him ; 

9 ~~ that he has read the same and knows the contents thereof, 
and that the same is true of his own knowledge, except as to 

the matters therein stated on information and belief, and as to those 


matters he believes it to be true. | 
FRANCIS MUNSON. 


Subscribed and sworn to before me this 14ih day of October, 


1874. 
: | E. A. DRUMMOND, 
U. S. Com’r, Northern District of Illinois. 


I, William H. Bradley, clerk of the circuit court of the United 
States for the northern district of Illinois, do hereby certify that I 
am we!l acquainted with the handwriting of E. A. Drummond, 
whose name Is subscribed to the foregoing cortificate, and that the 
same is his genuine signature, and that he was at the time of sign- 
ing the same and is now a United States commissioner, duly ap- 
pointed, qualified, and commissioned by said court, and that as such 
full faith and credit are and of right ought to be given to all his 
official acts. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of said court, at my office in Chicago, in said district, 
this 14th day of October, A. D. 1874. 

[SEAL.] WM. H. BRADLEY, Clerk, 
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M., A., AND C. OF THE CITY OF N. Y., &C., VS. F. MUNSON. 5 


(Endorsed :) U.S. circuit court. Francis Munson ag’st The Mayor, 
Aldermen, and Commonalty of the City of New York. Bill in equity. 
Royal S. Crane, compl’t’s solicitor, 7 Warren St.,N. Y. Filed Nov. 
7, 1874. 


10 U. S. Circuit Court for the Southern District of New York in 
the Second Circuit. 


Francis Munson, Compl’t, 
ag’ st 
THe Mayor, ALDERMEN, AND COMMONALTY OF THE CiTy oF NEw 
York, Def’ts. 


Sir: You will please take notice that I am retained by the above- 
named defendants in this suit, and they hereby appear herein by 
me, as their solicitor, and you will please enter an appearance ac- 
cordingly. 

New York, December 4, 1874. 

Yours, &c., E. DELAFIELD SMITH, 


Counsel to the Corporation, Solicitor for Def ’ts. 


To Kenneth G. White, Esq., clerk U. S. circuit court, southern 
dist. New York. 


11 (Endorsed:) U. S. circuit court. Francis ial vs. The 

Mayor, Aldermen, & Commonalty of the City of New York. 
Appearance. Filed Dec.4,1874. E. Delafield Smith, counsel to the 
corporation, sol’r for def ts, 2 Tryon Row, N. Y. city. To K. G. 


White, Esq., 39 Chambers St., clerk U.S. circuit court. 


12 Circuit Court of the United States, Southern District of New 
York. In Equity. 


Francis Munson 
vs. 


THE Mayor, ALDERMEN AND COMMONALTY OF THE City OF NEw 
YORK. 


The answer of The Mayor, Aldermen, and Commonalty of the City 
of New York. detente, to the bill of complaint of Francis Mun- 
son, complainant. 


These defendants, now and at all times hereafter, saving and re- 
serving to themselves all and all manner of benefit ‘and advantage 
of exception that can or may be had or taken to the many errors, 
uncertainties, imperfections, and insufficiencies in the complainant’s 
said bill of complaint contained, for plea and answer thereunto, or 
to so much thereof as these defendants are advised it is immaterial 
or necessary for them to plead and make answer unto, say: 

I. These defendants admit that they are a municipal corporation, 
created and existing by and under their ancient charters and the 
laws of the State of New York. 
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6 F. MUNSON VS. M., A., AND C. OF THE CITY OF N. Y., £C., AND 


IT. These defendants admit that there have been issued and 
13 delivered to the said complainant certain alleged and pre- i 
tended letters patent of the United States, bearing date the 
2d day of April, 1867, and numbered 63419, which alleged and : 
pretended letters patent are signed by the then acting Secretary of J 
the Interior and countersigned by the then Commissioner of Patents, 
and which pretend and purport to grant to said complainant, his 
heirs, administrators, and assigns, for the term of seventeen years 
from the 2d day of April, 1867, the full and exclusive right and 
liberty of making, constructing, using, and vending to others to be hss 
used, a certain alleged and pretended improvement in filing and re- wi, 
cording bonds, &c., in the schedule annexed to said alleged and pre- at 
tended letters patent described ; but at what time said alleged and 
pretended letters patent were issued to said complainant these de- 3 
— have not knowledge or information sufficient to form a | : 
lief. | sind 
III. These defendants deny, upon information and _ belief, that 3 
said complainant was the first — original inventor of the said alleged ae 
and pretended improvement in filing and recording bonds, «c., 3 
mentioned and described in the complainant’s said alleged letters 
patent, numbered 63419 and dated April 2d, 1867, or of any sub- é. 
stantial or material part thereof; and they allege, upon intorma- ae 
tion and belief, that long prior to the alleged invention thereof by 
him, said complainant, the said improvement described and men- 
tioned in said letters patent was known to and used by the following- 
named persons, among others, at the places named, to wit: William , Fi 
E. Warren, who resides in the city of New York, at the city of | | 
New York; John L. Davenport, who resides in the city of New : 
York, at the city of New York; John O’Brien, who resides in the 


city of New York; at the city of New York, and S. P. B. Hig- Pe 
14 gins, who does business at Wali Street, in New York city, and i 
resides on Long Island, at the city of New York. be He 
IV. And these defendants deny that they have made any profit bis 
from the violation of said pretended and alleged letters patent ed 
numbered 63419, as charged; but these defendants allege and } 
aver, upon information and _ belief, that the method used by them -P! 


for preserving and recording and registering coupons, &c., was 
known to and used ‘by (among others) the persons named in the 
above paragraph numbered ITI, at the places therein named, long 
prior to the 2d day of April, 1867, and long prior to the time of the 
alleged invention by said complainant of the said alleged and pre- 
a improvement. in the said pretended letters patent men- 
tioned. era 
V. And these defendants, for futher plea and answer to the com- 
plainant’s said bill of complaint, say that, as they are advised and 
believe, the said alleged and pretended improvement in said alleged 
letters patent and said bill of complaint mentioned is not and was 
not on the 2d day of April, 1867, nor at any other time, an im- 
provement on any art, machine, manufacture, or composition of 
matter within the meaning and intention of the act of Congress, ap- 
proved July 4th, 1836, entitled “An act to promote the progress of 


-" 
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M., A., AND C. OF THE CITY OF N. Y., &C., V8. F. MUNSON. 7 


useful arts and to repeal all acts and parts of acts heretofore made 
for that purpose,” nor was nor is the same a design within the mean- 
ing and intention of the act of Congress, approved March 2d, 1861, 
entitled “An actin addition to an act to promote the progress of the 
useful arts.” 

_VI. Wherefore these defendants say that the complainant is not 
entitled to an injunction, nor to an account, nor to costs, nor to any 
other relief as prayed for by him in his said bill of complaint, with- 

out this, that any other matter or thing material or necessary 
15 for these defendants to make answer unto and not herein or 
hereby well or sufficiently answered unto, confessed or avoided, 
traversed or denied, is true to the knowledge or belief of these de- 
fendants ; all which matters and things these defendants are ready 
to aver, naintain, and prove as this honorable court shall direct, 
and humbly pray to be hence dismissed with their reasonable costs 
and charges in that behalf most wrongfully sustained. 
THE MAYOR, ALDERMEN, AND 
COMMONALTY OF NEW YORK, 
By ABRAHAM L. EARLE, 
Deputy Comptroller. 


E. DELAFIELD SMITH, 
Counsel to the Corporation, Solicitor for Defendants. - 


City AND County oF NEw YORK, \ wa 3 
Southern District of New York, in the Second Circuit, j ~* 


On this 19th day of January, 1875, before me, Charles W. Lau- 
rence, a notary public in and for the said county of New York, 
comes Abraham L. Earle, who, being by me duly sworn, deposes and 
says that he is the deputy comptroller of the city of New York, an 
officer in the finance department of the mayor, aldermen and com- 
monalty of the city of New York; that he has read and he under- 
stands the foregoing answer, and that the same is true to his own 
knowledge, except as to the matters therein stated on information 
and belief, and as to those matters he believes it to be true. 

[NOTARIAL SEAL. ] C. W. LAURENCE, . 
Notary Public, City and County of New York. 


(Endorsed:) U. S. circuit court. Francis Munson, plaintiff, 
against The Mayor, Aldermen and Commonalty of the City of New 
York, defendants. Answer. E. Delafield Smith, counsel to the 
Corporation, No. 2 Tyron Row, N. Y., solicitor for def’ts. Filed 
Jan’y 19, 1875. 


F. MUNSON VS. M., A., AND C. OF THE CITY OF N. Y., &C., AND 


16 Circuit Court of the United States, Southern District of New 
York. In Equity. 


FRANCIS Munson 
V8. 


THe Mayor, ALDERMEN, AND COMMONALTY OF THE City oF NEW 
YORK AND THE COMPTROLLER THEREOF. : 


The replication of Francis Munson, the above-named complainant, 
to the answer of The Mayor, Aldermen, and Commonalty of the 
City of New York, the above-named defendants. 


The repliant, saving and reserving unto himself all and all manner 
of advantage of exception to the manifold insufficiencies of said 
answer, for replication thereunto says that he will aver and prove 
his said bill to be true, certain, and sufficient in the law to be.an- 
swered unto, and that the said answer of the defendant is uncertain, 
untrue, and insufficient to be replied to by this repliant, without 
this, that any other matter or thing whatsoever in the said answer 
contained material or effectual in the law to be replied unto, con- 
fessed and avoided, traversed or denied, is true; all of which 
matters and things things this repliant is and will be ready to aver 
and prove as this honorable court shall direct, and humbly prays as 
in and by his said bill he has already prayed. 


Dated New York, January 25th, 1875. 
. ROYAL S. CRANE, 


Complainant’s Solicitor. 


(Endorsed :) U.S. circuit court, southern district of New York. 
Francis Munson ag’st The Mayor, &c., of New York. Replication. 
In equity. Royal S. Crane, compl’t’s sol’r, 7 Warren St., N. Y. city. 
Filed Jan’y 27, 1875. 


* * * a * * * 


17 Circuit Court of the United States for the Southern District 
of New York. In Equity. 


Francis Munson 
| — ag’st 
THE Mayor, ALDERMEN, AND COMMONALTY OF THE CiTy OF NEW 
YORK AND THE COMPTROLLER THEREOF. 


Proofs for final hearing, taken on the part of the complainant in 
the above cause under and pursuant to the 67th rule in equity as 
amended, before me, Isaiah T. Williams, examiner, at No. 4 War- 
ren street, New York city. 


New York, February 9th, 1875—2 o’clock p. m. 
Present: Royal S. Crane, counsel for complainant; T. B. Clark- 
son, Esq., counsel for def'ts. 


M., A., AND C. OF THE CITY OF N. Y.,4C., VS. F. MUNSON. 9 


Counsel for complainant puts in evidence certified copy of letters 
patent of the United States granted to Francis Munson, the com- 
plainant in this suit,on the 2d day of April, 1867, and known as 
No. 63419. It is marked Complainant’s Exhibit “ A.” Counsel for 

complainant puts also in evidence a certified copy of the 
18 drawing filed in the Patent Office at the time of applying for 
the patent. It is marked Complainant’s Exhibit “ B.” 


Witt1amM B. CARROLL, a witness of lawful age, produced on the 
art of the complainant, having been by me first duly cautioned to 
tell the truth, the whole truth, and nothing but the truth in the 
matter of controversy herein, and being examined by Royat &. 
CRANE, counsel for complainant, deposes and says as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. William B. Carroll; age, 23; residence, 71 Madison Ave., N. Y. 
city ; occupation, clerk in the comptroller’s office, New York city. 

Q. 2. How long have you been in the comptroller’s office? 

A. About 2 years, from about March 5th, 1873. 

Q. 3. Have you appeared here in answer to a subpoena served upon 
you by the complainant, and have you produced a book or books 
used by the comptroller of the city of New York, or in his office, 
wherein are registered or filed paid coupons and bonds? 

A. Yes, sir; that is the book. 


Book produced and marked in evidence Complainant’s Exhibit 
“C,” and is entitled on the backs, “ County Bonds, Consolidated 
Stock, $500, 5431 to 5678, Consolidated Coupon Stock.” 


Q. 4. State, if you can, how many other books of this same nature, 
marked in the same way, and used for the same purpose are now 
used in said comptroller’s office. 

A. There are 36 books of county bonds, consolidated stock ; con- 
solidated coupon stock. There are 18 endorsed county bonds, con- 

solidated stock, $1,000; bonds running from 1 to 4445. There 

19 are city bonds, 17 books, $500; bonds from 1 to 4284; city 

bonds, $1.000, from 1 to 2128—8 books. There are city 

arks improvement fund bonds, $500.00, from 1 to 862——3 books. 

$1 ,000, city parks improvement fund, from 1 to 434—2 books. 

There are dock bonds, $1,000.00, 1 to 500—2 buoks. Tax relief 

—— 2 books, $1,000,1 to 1500, from 1501 to 4500--18 books 
in all. 

Q. 5. The whole number of books in use? 

A. 108. 

Q. 6. How many pages? : 

A. The aggregate number of pages in those books is 27,038. 

Q. 7. Are each of the pages of these books headed, showing what 
class of bonds the book refers to, when the bond is dde, and the 
number of the amount for which the bond is given, and the num- 
ber of the bond ? : 

A. I think they are, except that instead of each page being headed 
each leaf is headed, leaving one side of the page blank.: 
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Q. 8. Beneath the letters and figures at the top of the pages in all 


these books is there a skeleton form representing each coupon by 


the number belonging to the bond which is numbered at the top of 


the pages? 


A. I think all the gold bonds are. The tax relief I don’t re- 


member. 


Cross-examination by counsel for defendant:: 


C. Q. 1. In these books how many sides of the pages are divided 
into squares for the reception of coupons ? 
A. One side of each leaf. 
C. Q. 2. Is that the case with all books ? 
A. Yes, sir; I think it is. 
C. Q. 3. What is on the other side of the leaf? 
A. Blank, I think. 
20 C.Q. 4. How many of these bonds of which you have 
spoken as being pasted in are pasted in? 
. I couldn’t tell. 
 Q. 5. Are there any more than there are in that book ? 
. I think there are in different books. | 
-Q. 6. How many are there in Exhibit “ C?” 
. 5. 
-Q. 7. How many coupons were there to those bonds originally ? 
. 60 to each bond. 
.Q. 


Q. 9. How many have been detached from each of the five — 


s? 


3” 
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ZS 
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. 6. 
-Q. 10. Are those coupons pasted in that book ? 
. No, sir; not all of them. 

-Q. 11. Are any of them ? 

. Yes, sir. 

-Q. 12. Six coupons have been detached from each bond, you 


© 
75 


Yes, ‘sir. 


C. Q. 13. Now, the ieadinitel of the 60 coupons are still at- | 


tached to the bond ; is that so in each case? 

A. Yes, sir. 

C. Q. 14. To what page are the bonds pasted ? 

A. The blank page opposite the numbered page corresponding to 
the number of the bond. 

C. Q. 15. How many bonds are there in the comptroller’s office 
preserved and filed by pasting in the books as these 5 dD bonds in the 
exhibit are pasted ? 

A. There are —. 


Redirect examination by counsel for complainant: 


R. D. Q. 1. These bonds that have been pasted in the book are 
not yet due, are they? 
21 A. No, sir. 
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R. D. Q. 2. Why were they pasted in the book ? 

A. It says on the bond that this certificate is exchangeable at the 
option of the holders for a registered certificate of a like tenor upon 
its surrender at the comptroller’s office in the city of New York. 

R. D. Q. 3. And they were surrendered and others given in their 
places ? 

A. I don’t know whether that is so or not. 

R. D. Q. 4. They were surrendered ? 

A. Yes, sir. | 

R. D. Q. 5. And cancelled ? 

A. Yes, sir; the book itself shows they were cancelled by these 
other bonds to take their place. 

R. D. Q. 6. And those books, and each of them that you have 
spoken of in your testimony, have been used ever since you were 
in the comptroller’s office for the purpose of pasting and filing paid 
coupons ? 

A. Yes, sir; they are cancelled by punching a hole in them, each 
coupon being numbered, and pasted over the corresponding num- 
ber in the book. 

The tax relief coupons are not numbered; you have to put them 


in by date. 
WM. B. CARROL. 


Read over, subscribed, and sworn by the witness, Wm. B. Carroll, 


this 12th day of February, 1875, before me— 
I. T. WILLIAMS, Examiner. 


JOHN BUCKINGHAM, a witness of lawful age, produced on the part 
of the complainant, having been by me first duly cautioned to tell 
the truth, the whole truth, and nothing but the truth in the matter of 
controversy herein, being examined by Roya. S. CRANE, counsel for 
complainant, deposes and says as follows : 


Q. 1. What is your name, age, residence, and occupation ? 

22 A. John Buckingham ; 29 years of age; residence, 68 Prus- 

pect Place, New York city ; occupation, in the employ of T. B. 
Stetson, patent lawyer. 

Q. 2. Please state what opportunities you have had for acquiring 
a knowledge of mechanical and scientific subjects, and also what ex- 
perience you have had in patent matters. , 

A. A mechanical draughtsman for 14 years, architectural for 8 
years, and more or less patent business for 6. 

Q. 3. Have you examined complainant’s letters patent marked 
“Ex. A,” and have you examined the design “ Ex. B;” if so, do 
you understand the manner of using the invention therein de- 
scribed ? 

A. I have examined them and am sufficiently familiar with their 
application. : 

Q. 4. Please examine the book or register marked Complainant’s 
“ Ex. C,” and state whether or not it embodies the invention de- 
scribed in said letters patent marked Exhibits “A” and “ B,” and 
give your reasons for your conclusions. 


12 =F. MUNSON VS. M., A., AND C. OF THE CITY OF N. Y., &C., AND 


A. 1 consider that it does, in that it has the distinguished peculi- 
arities of a particular bond on the top of the page; that the page 
bears the number of a particular bond ; that there is a series of con- 
secutive square for all the coupons of said bond. 

Q. 4. Are not these pages so squared that each particular coupon 
for each separate bond has a specific place allotted it on a specific 
page? ges 

A. They are so squared. 

Q. 6. Is this book so arranged that there can be written upon a 
space allotted to any specific coupon the reason why the same was 
not or would not be paid ? 

A. Itisso. The squares are 


Defendants’ counsel objects to the witness saying anything further 
on the ground that he has already fully answered the question. 


23 C. Q. 7. Have you any explanation to give to the last an- 
swer? If so, give it. 

A. The squares in this book are numbered to correspond with the 
numbers upon the coupons. 

Q. 8. Would the book marked “ Ex. C,” if made or used or sold 
by a party without the consent or authority of the patentee under 
complainant’s letters patent, be, in your opinion, an infringement 
on said patent? And if your answer is yea, please give your reasons 
for your opinion. 


(Objected to by defendants’ counsel on the ground that it is hypo- 
thetical ; second, that it is not based on any facts so far proved in 
this case; third, that it is the very question in issue whether this is 
an infringement or not, and takes it for granted. 


A. I do think so, and for the reasons given in my answer to ques- 
tion No. 4, and for the additional reason that the bonds now pasted 
in this book are pasted in juxtaposition to the coupons. 

Q. 9. Is your opinion given in the last answer confirmed by the 
fact that upon the top of each page of the books marked “Ex. C” 
the particular series of bonds mentioned is printed, the amount of 
the bond, and the date when the same becomes due ? 


Objection by defendants’ counsel. 
A. It is. 


Cross-examination by defendants’ counsel : 


C. Q.1. You say you have been engaged in patent business for 
six years. In what capacity have you been so engaged ? 
A. My answer was that I have done more or less patent business 
for six vears; I meant to say that I have drawn patents, looked up 
cases, and written specifications. 
24 C. Q. 2. What experience, if any, have you had as an ex- 
pert in patent cases? 
A. This is the first time I have given testimony as an expert in a 


patent case. 
JOHN BUCKINGHAM. 
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Read over, subscribed, and sworn to by the witness, John Buck- 


ingham, this 12th day of February, 1875, before me— 
I. T. WILLIAMS, Examiner. 


Adjourned to Tuesday, Feb’y 16th, 1875, at 2 0 ‘clock p. m. 


New York, Feb’y 16th, 1875. 


Counsel for both parties appear pursuant to adjournment. Fur- 
ther adjourned without day, to be brought up on two days’ notice 
being given by the defendants to the plaintiff. , 


Circuit Court of the United States, Southern District of New York. 
In Equity. 


Francis Munson 


vs. 
THe Mayor, ALDERMEN, AND COMMONALTY OF THE CITY oF NEw 
YORK. 


New York City, July 12th, 18785. 


Present: Royal S. Crane, counsel for complainant; S. B. Clarkson, 
counsel for defendants. 


Francis Munson, being sworn as a witness on behalf of the com- 
plainant in rebuttal: 
Q. What is your name, age, residence, and occupation ? 
25 A. Francis Munson; age, 48 years; Chicago, Illinois; book- 
binder, printer, and stationer ; retired from business at the 
present time. 

Q. 2. Are you the designer and inventor of the improvement in 
filing, cancelling, and preserving bonds and coupons in registers 
or books, as shown and described in letters patent of the vane 
States No. 63419, of April 2d, 1867? 

A. Iam. 

Q. 3. Please examine the papers shown you, marked “ Complain- 
ant’s Exhibits A and B,” and state if they fully embody and explain 
your invention. 

A. They do. 

Q. 4. How long have you been in business as a stationer, book- 
binder, and printer ? 

A. Over thirty years. 

Q.5. Have you, as a stationer, had business relations with corpora- 
tions and others issuing bonds with coupons attached ? 

A. I have. 

Q. 6. When was your attention first given to the subject of filing, 
cancelling, and preserving bonds and coupons in registers or books ? 


Questions objected to by defendant’s counsel on the grounds that 
the evidence is not in rebuttal of evidence produced by defendant, 
and also that it is irrelevant. 
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A. Jn year 1855 or 1856. } 
Q. 7. When did you first begin to work on the idea? 


Defendant’s counsel objects as to the previous question. 


A. In 1855 or 1856. 
Q. 8. In what manner? 


Same objection as to the previous questions. 


26 | A. By pasting coupons which had been paid and cancelled 
in a scrap-book from each six months’ payment consecu- 
tively as they were paid. | 
Q. 9. For yourself or corporations ? 
A. For the purpose of a protection to corporations issuing bonds 
and a benefit inuring to myself for the invention. 


The above question objected to on same grounds as previous ques- 
tion. 

Q. 10. Did vou know of any other plan for this purpose prior to 
patenting your organized system other than the scrap-book form 
you have referred to? | 

A, None whatever. | 

Q. 11. In studying to perfect an organized system what were you 
aiming to obviate ? 

Same objection as to the previous questions, 

A. Iwas aiming in my invention to perfect a svstemized plan 
wherein a complete history of a bond and its coupous could be con- 
centrated on a single page of a register or book that could at any 
time be referred to during its or their life, from the time of issuance 
to the time of final cancellation. | | 

Q. 12. Have vou read the testimony of William E. Warren and 
John O’Brien, witnesses for the defendant in this case ? 

A. I have. 

Q. 13. Do you fully understand the forms described by them and 
illustrated by Warren in the diagrams marked Defendant’s Exhibits 
A 1, A 2,and A 3, now shown you? ; 


A. I do. 
Q.14. Please state fully the difference between the forms as shown 


In those exhibits and described by Warren and O’Brien in their tes- 
timony and your definitely organized and patented system. 


Defendants’ counsel objects to this question on the ground 

27 that it calls for his answer to a question proper only for the 

court to decide, and on the ground, also, that he has not 

shown himself competent as an expert nor has in any way qualified 

to describe any system other than his own, nor to properly distin- 
guish his own from any other system. 


A. My patented svstem is the result of long-continued thought 
and experiment—experiments made to overcome the scrap-book 
form, in which all the coupons due every six months are pasted In a 
bunch. My system brings the bond and the coupons together upon a 
single page, after their cancellation and payment, so that they are 
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concentrated as originally issued—that is, each bond and its coupons 
are brought together and become whole again. The form shown 
me of Warren and described by Warren and O’Brien in their testi- 
mony does not accomplish that work or effect, but show the cou- 
pons in a scattered condition without being with the bond, and 
their form has no reference to the bond itself. My plan at once 
affords an opportunity to note upon the spaces or pages all of the 
circumstances attending each identical coupon and bond worthy of 
note during its life; while the form shown by defendant’s exhibit 
and described in Warren’s testimony affords an opportunity to reach 
only the past and present history of the coupons only providing 
they are paid, but affording no opportunity for any memorandum 
in regard to coupons which are liable to payment or cancellation in 
the future. 

Q. 15. Do those forms as shown by Warren’s and O’Brien’s testi- 
mony and the exhibit above referred to make any provision what- 
ever for filing the bond itself when paid or canceled in connection 
with the previously paid or canceled coupons ? 


Same objection by defendant's counsel as to the last pre- 
28 —s vious question and on the ground that the answer required 
calls for a decision of the very question at issue in this ac- 


tion. 


A. They do not. 

Q. 16. Do you profess to be an expert in this particular matter 
and in relation to bonds and coupons ? 

A. I do; having made the subject of a perfect plan for the abso- 
lute protection of parties issuing, purchasing, and handling bondsa 
study since the vears 1855 and 1856 up to the time I obtained my 
patent. My business has also been the preparation of bonds and 
coupons for corporations, and I have been thoroughly conversant 
with all matters pertaining to the issuance of bonds. 

Q. 17. State the difference in the usefulness of your organized 
patented system in relation to a single series of bonds and the form 
shown and described by Warren and O’Brien in their testimony. 


Defendants’ counsel objects on the grounds that the witness has 
not shown himself competent to understand nor describe the advan- 
tages and usefulness of Warren’s and O’Brien’s system; nor of any 
other system than his own, and that it calls for his judgment and 
Opinions on matters at issue in this action belonging properly to the 
court, and that it begs the question at issue in this action. 


A. My patented systems afford an opportunity to make an imme- 
diate reference to any particular bond or the coupons of a series of 
bonds or to any one of the coupons regarding any question or cir- 
cumstance connected therewith, past, present, or future. I will illus- 
trate: A certain company having adopted my patented system issues 
a series of 5,000 bonds of $1,009 each, with coupons attached, pay- 

able semi-annually for thirtv years, making sixty coupons ln 
29  ~=aill. My set of registers or bond and coupon books prepared 
for this series of bonds might consist of ten books, paged, con- 
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secutively, of 500 pages each. Book 1 would be lettered on the back, 

“ Bonds Nos. 1 to 1000;” book No. 2, “ Bond No. 1001 to bond 2000; ” 

book No. 3, “Bond No. 2001 to bond 3000,” and in a like manner 

through the whole number of volumes. On the pages would be 
printed a skeleton form coinciding, &c., with the bond and its cou- 
pons, and on which spaces would be placed numbers corresponding 

to the numbers on the coupons. All of the coupons belonging to 
bond No. 1 would be pasted, when paid and cancelled, on page No. 
1 in the squares bearing their numbers. All coupons of bond No. 2 
would be placed on page No. 2, and so on in the case of all the bonds. 
Thus any reference to bond No. 96 would simply call for an exam- 
ination of page 96, which would tell the whole story. Said series 
of bonds are issued to many different parties and distributed through- 
out the world. Any accident or loss or counterfeit or overissue or 
duplication would be noted in the proper place in the skeleton form— 
that is, of any coupon or bond in the series—by turning to the same 
page as is shown toasmall extentin Complainant’s Exhibit “ B,” upon 
coupons marked 5 and 6 on said exhibit. For ‘instance, bond No. 
991 would he referred to on page 991, the coupons of same bond on 
same page. | 

John Doe, the owner of bond 991, writes to the treasurer of the 
company issuing said bond that coupons Nos. 1,2, and half of No.3 
have been destroyed by rats, fire, or unavoidable accident, as the 
case may be. The treasurer has opportunity, as indicated in this 
system, of making or entering in its proper place all the circum- 
stances of the loss or mutilation of coupons 1, 2, and 3 of bond No. 

991, thereby protecting the owner or holder of said bond from 
30 loss. Bond No. 1005 may have been destroyed with or with- 

out its coupons, and on notification the treasurer would make 
the proper memorandum on the space on the page corresponding 
with the number of the bond in question, and the owner thereof is 
thus protected from loss. 

In addition to this series of bonds which have been properly 
issued a dishonest official may have over-issued or duplicated 106 
bonds and hypothecated the same, as was the case with Robert 
Schuyler, late president of the N. Y. & N.H.R.R. As soon as 
such a fact became known a note could be made of it on the proper 
pages and payment of the over-issue stopped, and the corporation 

— thereby by having notice not to pay the over-issued 
onds. : | 

Bond No. 49 is owned and held by Richard Roe. Notice is given 
to the treasurer of the corporation that said bond and coupons has 
been stolen. 

By my system a memorandum may be made, so that on the pres- 
entation of the first coupon due for payment, payment of such cou- 
pon would be stopped and possibly the thief captured. In case of 
cancellation of any bond or series of bonds and issuance of others 
therefor, my plan affords an opportunity for showing their cancel- 
lation and a history of the circumstances connected therewith noted 
in the proper places on the page corresponding in number with the 
number of the bond. | , | 
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According to my system, as each coupon is paid, an opportunity 
is afforded to place each coupon in its proper and specified place 
upon a particular page, in a particular book, which book has already 
been made for the reception of each and every bond and coupons of 
the series. Bond No. 79 of the series and all the coupons connected 
therewith may have been paid and cancelled and pasted in the 
proper places on page 79 of the book, except coupon No. 19, which 

shows at once that the corporation is indebted to the proper 
31 holder of bond No. 79 for the face of said coupon No. 19 and 

liable for its payment whenever presented, though many 
years have and may elapse, and when this coupon is presented for 
payment the treasurer at once turns to the exact book and exact 
page, where the coupon belongs, for positive information thereto. 

By the exhibit of Warren and the testimony of Warren and 
O’Brien a search for information as to such a coupon would be re- 
quired through a series of books, involving a loss of time and much 
trouble. The form used by Warren and O’Brien does not afford an 
opportunity for an instant memorandum of these incidents and cir- 
cumstances as above stated, the books which they use being only 
filled up and completed from time to time as the coupons become 
due and are paid. My patented system makes one job of printing 
and binding of the whole series of books, while the form of Warren 
and O’Brien makes numerous jobs of printing and binding, and is 
consequently much more expensive. 

Q. 18. In the form used by Warren and O’Brien, if a bond had 
sixty (60) coupons, these coupons would be filed away in sixty (60) 
different pages, with a quantity of pages intervening and spread 
through a number of books, would they not? 


Objected to on the same ground as ¢fo the last previous objection, 
and on further ground that the question is hypothetical, being neces- 
sarily based on the hypothesis that the number of bonds issued is 
greater than can be numbered on any one page. 


A. They would. 
Q. 19. In your organized plan for what do you provide, as regards 
time, in the life of the bond? 


Objected to on same grounds as last previous detailed objections, 

and on the grounds that the patent and specification must 

32 contain the whole essence and principle of the inventions, and 
what is patented is only what is there stated. 


A. It gives an opportunity for noting the past, present, and future 
circumstances or history of each identical bond and coupon until 
payment and final cancellation. : 

Q. 20. What time does the forms testified to and shown by Warren 
and O’Brien cover? 


Objected to on the same grounds as to last question, and on further 
grounds that the systems show this for themselves and ‘are to be 
judged by the court, and the question calls for witnesses’ opinions, 
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A. These forms only cover the past and present to a limited extent 
and do not afford an opportunity of noting or making memoranda 
regarding coupons maturing in the future. 

—Q. 21. According. to your form does it need any other book or books 
for a full protection of the company issuing and the persons holding 
the bonds and coupons? | 

A. It does not; my patented plan makes the set of books analogous 
to a merchant’s ledger, as regards bonds and coupons, showing the 
whole transaction and history as well as present status of each and 
every bond and its coupons, on each page, in its proper place, with- 
out necessary reference to any other books. The form of Warren 
and O’Brien does not possess this advantage; hence their form is not 
an infringement or anticipation of my patented plan or system. 

Q. 22. Can you say from your own knowledge whether the form 
of Warren and O’Brien, as shown by their testimony and exhibits, 
“ in any respects, or substantially or materially, like your patented 
plan? 


33 Objected to by defendants’ counsel on the same grounds 

contained in the last detailed objection, and that it calls for 
an opinion on a matter proper for the court to decide, and one which 
is submitted to the court by the pleadings in this case. 


A. They are not. 
Q. 23. Please look at the books now shown you, marked “Com- 
a a Exhibit C,” and state’ if, to your knowledge, it fully em- 
odied your organized system as patented by you, according to your 
letters patent of April 2d, 1867. 


Objected toon same grounds as those stated in previous objec- 
tions, and on the further ground that witness has not shown himself 
an expert, nor competent to Judge. 


A. It does, unquestionably. } 
Q. 24. Have you seen your plan as above testified to in use in the 
comptroller’s office in N. Y. city? 


Objected to on same grounds as in last previous question. 


A. I have this day, July 12th, 1875. 

Q. 25. Did you on that occasion see memoranda made in those 
books in the appropriate places of matters and incidents connected 
with the bonds and coupons issued by the city of New York ? 

—— did, in several instances, in books in said comptroller’s office, 
this day. 


Adjourned to 10 o’clock a. m., July 13th, 1875. 
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New York, July 13th, 18785. 


H 

. 

| Francis Munson cross-examined by the solicitor for the de- 
fendants: 


C. Q. 1. Mr. Munson, what was your business in 1850, 1851, 1852, 
1853, 1854, and 1855? 


P 34 A. A book-binder, printer, and stationer; also a lithogra- 
pher and manufacturer of bonds and everything pertaining 
< to commercial stationery. 


C. Q. 2. Has that been your business from 1850 to 1857 ? 
A. It has been my business from 1843 to 1867. 
C. Q. 3. During any of those years were you a clerk in any office 
where any method of preserving and filing said coupons by pasting 
| in a book was in use? 
a A. I was not. 
: C. Q. 4. What called your attention first to this matter of invent- 
Ing a good method of filing and preserving a coupon? 
A. From some observation or seeing the need of some protecting 
plan or system. The identical circumstance I am unable to give. I 
was constantly associating and having business with all sorts of offi- 
cers of corporations in doing their business. : 
C. Q. 5. Where were you when you began to work up the idea? 
| A. City of Chicago. 
ow C. Q. 6. Did you ever patent any other method than the one for 
infringement of which this action is brought? 
A. I have not. 
C. Q. 7. Did you ever copyright any method ? 


Objected to as immaterial, inadmissible, not within the pleadings, 
and not called for by any previous testimony, and not set up in the 
answer, and as calling for a legal conclusion. 


A. I contemplated copyrighting—obtaining a copyright—by de- 
od positing in the United States clerk’s office a title without perfecting 
my plan or system, which title was “Munson’s patent bond cancel- 

ling file.” 
35 C. Q. 8. When was that deposited in the clerk’s office ? 
A. October 19, 1858. 
Pes Q. 9. Did you ever deposit in the clerk’s office any one of those 
es? 


Same objection as before. 


A. I am not able to recollect; not that I recollect of. 

C.Q. 10. What did that title refer to? 

A. The lapse of time has been so great that Iam unable to give 
a description further than to say that it was a crude form and not 
the system which I subsequently patented. 

C. Q. 11. Wherein did it differ from the system which you subse- 
quently patented ? 


Objected to as above. 
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A. That instead of my perfected patented system this was the 
iInitiatory or first inception to said patented system, which was a con- 
tinual study for several years after I filed said title. 

C. Q. 12. What part of your newge system did the system of 
which the title was deposited embody ? 


Objected to as before and as having been fully answered in the 
answer to question No. 11. 


A. My answer has been fully embodied in my answer to previous 


questions. 
C. Q. 13. Did the system of which you filed the title in the office 


of the clerk of the United States court embody in it the filing of the 
bond with the coupons? 


Objected to as above. 


A. Not as developed in my patented plan, as before stated ; the 
title was a crude idea. 
C. Q. 14. Did this crude idea, of which you deposited the 
36 _ title, contemplate the pasting of the coupons belonging to any 
one bond on the same page with the bond ? 


Objected to for the same reasons as above. 
A. This was simply the pasting of the coupons ; the bond did not 
cut 9° 4 figure in it; the bonds had nothing to do with it. 

C. Q. 15. Did that crude idea of which you have spoken contem- 
plate the pasting of the coupons for filing and preserving in any 
particular order ? | 

Objected to upon the same grounds as above. 

A. Iam unable to remember. I was experimenting and study- 
ing this matter continually as I had leisure time. 

C. Q. 16. Can you give any description or statement of what that 
crude idea did contemplate as to the method by which coupons were 
to be filed or order in which they were to be filed ? 


Same objection. 


A. I cannot. 


C. Q. 17. Did that crude idea, the title of which you deposited as 
aforesaid, embody or refer to any particular definite mode or order 
of filing and preserving coupons in a book ? 

Same objection as before and as having been previously an- 
swered. 


A. No. 


C. Q. 18. In how many instances is your system in use in the 
United States ? | 


A. Iam unable to state. I know of one instance; that is in the 
eity of New York, in the comptroller’s office. 
C. Q. 19. Do you know of : any other instance besides that ? 


Objected to as immaterial. 
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37 A. Not of my own knowledge. | | 

C.Q. 20. Have you any suit in equity or action at law 
pending against any other person or persons for infringement of 
your patent? | 


Objected to as immaterial. 


A. I have no other suit pending except this one. 

C. Q. 21. Have you had any experience as a mechanical engineer, 
or draughtsman, or student of mechanics, or mechanical arts and 
manufacturers? : ; 

A. I am a practical mechanic, having served a regular apprentice- 
ship as such for five years, and I have had experience as a mechanic, 
practically, since 1843, in all matters pertaining to book-binding, 
printing, lithographing, engraving, and all matters pertaining to 
general stationary manufacture; cunsider myself thoroughly posted 
in the general depariments of said business. 

C. Q. 22. Have vou been a student or practitioner in any other: 
branch of mechanics or mechanical arts or manufacturers ? 

A. I have to some extent in architecture, architectural drawings, 
and building operations; am familiar with plans and specifications, 
the proper materials for ordinary public and private buildings. 

C. Q. 23. Have vou ever been a witness—called as an expert—in 
a patent case other than your own? 


Objected to as immaterial. 


A. I have. 

C. Q. 24. In how many other cases? 

A. One. 

C. Q. 25. Were you interested in that case ? 

A. I was not. 

C. Q. 26. What other system of filing and preserving bonds and 
coupons or either of them by pasting in a book beside your own 
and that vou described by Messrs. O’Brien & Warren do you know 

of? | 
38 A. I know of no perfected system except my own. I con- 
sider it no system until it is perfected. 

C. Q. 27. Do you know of any system whereby coupons or bonds, 
or either of them, are filed and preserved by pasting in a book in 
any definite prearranged order other than your own and those de- 
scribed of Messrs. Warren & O’Brien ? 

A. I do not, of my own knowledge. I have heard say. I do not 
consider O’Brien’s and Warren’s a system. 

C. Q. 28. What do you mean by a system? 

A. A perfect plan. 

C.Q. 29. When do you call a plan perfected ? 

A. When, in my opinion, no further improvement can be made 
upon it—when my belief is that no further substantial improvement 
can be made upon it. 

C. Q. 30. What would you call the pasting of bonds or coupons, 
or both of them, into a book according to a prearranged plan, but 
which plan might be improved, if you would not call it a system ? 
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A. I should call it an imperfect .system—an imperfect plan or 
form, not a system. 

C. Q. 31. Do you know of any imperfect plan or mode of filing 
and preserving coupons or bonds, or both, by pasting them in a book 
other than your own and that described by Messrs. O’Brien and 
Warren ? 

A. I know of no-definite plan. I consider Warren and O’Brien’s 
form as just about the starting point with myself in this patented 
system of my own. | 

C. Q. 82. You consider your system perfect, then ? 

A. Substantially so. | 

C. Q. 33. If I understand it, then, it is a material part of your 
patented system that when each bond and the coupons thereto at- 
tached have all been paid and cancelled and filed and preserved 
each page shall represent the bond and coupons in the order and 

arrangement as originally issued ? 
39 A. Substantially so; but Hable to unimportant changes. 
That coupon No. 1 and its consecutive coupons may com- 
mence either atthe top or bottom of the page. On being pasted in, 
the body of the bond may occupy the whole of the opposite page 
corresponding with its number, while the coupons may occupy the 
other page numbered the same, so that two pages may be occupied in 
receiving the bond and the coupons, with the leaf or leaves folioed or 
paged with a number corresponding with the bond, for convenience 
in reducing the size of the book; or the bond and the coupons may 
occupy only one page, numbered correspondingly. My answer in- 
_ tends to show all of the space devoted to a particular bond and 
coupons of the same number, correspondingly. This explanation is 
embodied in my previous answers, each space designated for each 
coupon having a number the same as the coupon it is intended to 
receive. I wish to add that a bond may occupy any portion ofa 
page according to its size for convenience, and a portion of the cou- 
pons may be received on the same page with the bond, and the rest 
of the coupons on the opposite page. 


iS RAAT aia igh Oe 


Redirect examination by the solicitor for the complainant: 


R. D. Q. 1. Is the value of your patent increased, in your opinion, 
by the fact that the coupons can be more readily found than they 
could if they were packed away in a vault ? 


Objected to by defendant’s counsel on the ground that it is irrele- 
vant and immaterial, and that the question of the value of the 
patent is not now at issue. : 


A. It is; it enables an instantaneous reference, analogous to a 
man’s account in a ledger, instead of following it tirough day book, 
cash book, blotter, Journal, and all memoranda _ previously 

40 made; it shows at a glance a plan for a true history of each 
bond and coupon pertaining thereto, past, present, and future, 4 
during the life of said bond and coupons. . 


i 

; 

| 

| 
-- 
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Q. Whether they have been paid or not? 


A. Whether they have been paid or not. 
FRANCIS MUNSON. 


Subscribed and sworn to before me this 14th day of July, 1875. 
I. T. WILLIAMS, 
U. S. Examiner. 


U. S. Circuit Court, Southern District of New York. 


FRANCIS MuNSON 
against 


THe Mayor, ALDERMEN, AND COMMONALTY OF THE City OF NEW 
YORK. 


Deposition of Albert L. Munson, taken the 29th day of July, 1875, 
before I. T. Williams, Esq., examiner. 


Present: R.S. Crane, Esq., counsel for complainant. ° 
“s T. B. Clarkson, Esq., do. do. defendant. 


ALBERT L. Munson sworn on behalf of the complainant in re- 
buttal, and examined by Mr. CRANE: 


Q. 1. What is your name, age, residence, place of business, and 
business ? 

A. Albert L. Munson; thirty-three years of age; New York city ; 
business, attorney and solicitor of patents. 

Q. 2. How long have you been engaged as an attorney and solic- 

itor of patents? 
41 A. Permanently for the past three years and partially for 
the previous. five—eiyht years in all. 

Q. 3. Do you consider yourself an expert in all patent matters ? 

A. In all matters pertaining to the practice in the Patent Office I 
am; and all details relating to patents. 

Q. 4. Have you ever, since you have been in this business, made 
yourself conversant with the rights of inventors respecting infringe- 
ments of patents? 

A. I have. 

Q. 5. Are you acquainted with the patent in suit of this com- 
plainant ? : 

A. I am, thoroughly. 

Q. 6. How long have you been acquainted with it, and to what 
extent are you acquainted with it? 

A. I have been acquainted with it for about four months previous 
to the granting of the patent and ever since that time. 

. Q. 7. When did you first become acquainted with the patent and 
the claim made by the patentee upon it? 

A. Just before the granting of the patent. 

Q. 8. Have you made the subject of this patent a study since that 
time; and, if so, to what extent? 
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A. I have made it a study for the past vear. 

Q. 9. To what extent ? 

A. I have studied it carefully with regard to the validity and 
scope of the patent and in regard to its bearing on other plans or 
other arrangements which might be called similar in form—which 
might be used for similar purposes. 

Q. 10. Have you seen in the comptroller’s office, in the city of 
New York, the plan or system or method there used for filing and 
' preserving bonds and coupons ? 

A. I have. | 

Q. 11. When did vou first see it? . } 

A. I think i! was in July of last year. 
42 Q. 12. Are you sufficiently acquainted with the plan there 
used from having personally and thoroughly examined it to 
know whether it is an infringement upon the patent of the com- 
plainant ? 

A. I have examined the books in the comptroller’s office care- 
fully, and have also examined the Complainant’s Exhibit “ C,” 
which is one of the books in question, thoroughly and carefully, 
and my opinion is that it is a complete infringement upon the letters 
patent in question; that it embodies all the points covered by that 
patent. 


Q. 13. Have you read the testimony of Mr. O’Brien and Mr War- 


ren given by the defendant in these proceedings ? 
A. I have. 
Q. 14. Are you perfectly conversant with that testimony? 


Objected to upon the ground that the question calls for the wit- 
ness’ knowledge of papers that are not before him now. 


A. Iam. 7 

Q. 15. Do you know from their testimony and from the exhibits 
offered and marked in connection therewith the method which they 
are or alleged they used in reference to preserving coupons? 

. I do. 

Q. 16. State whether those plans and methods which, in their tes- 
timony and in the exhibits offered in connection therewith, they 
allege they used were or were not the plan or method claimed by 
the plaintiff in his letters patent and covered by the patent. 


Objected to upon the ground that the question calls for witness’ 
opinion upon a matter which is properly before the court for adju- 
dication, and upon which he has not shown himself competent to 
testify as an expert. 


43 A. The plans shown in Warren’s exhibit and described by 
Warren and O’Brien are in no respect similar or like the com- 
plainant’s patent plan, excepting that both use a book. 
Q. 17. What do the plans or methods so testified to by them com- 
prise ? 


Objected to upon the ground that it calls for the contents of a 
book which should be proved by the production of the book itself. 


- 
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A. The plan shown in Warren’s exhibit, which is substantially 
the plan described by both Warren and O’Brien, is simply the 
pasting of a batch of ws due every six months in ascrap-book— 
that is, the entire batch of coupons due on January first or July 
first of each year would be pasted into a number of pages according 
to the number of coupons in each batch. In most cases the coupon 
from bond No. 1 would be pasted in first, coupon from bond No. 2 in 
second, following number 1 coupon, coupon from bond No.3 third, and 
so on to the end of the batch. When the next six months’ set of 
coupons became due a similar course is pursued, and so on through 
the whole series of coupons. By this system the coupon‘ for a single 
bond—take, for instance, bond number one—would be strung 
through a series or large number of books, according to the quan- 
tity or number of bonds and coupons in the issue, and;if it was re- 
quired to makea reference to any particular coupon it would require 
a search through a large number of books to find it. This plan was 
principally for the preservation of the coupons in a compact. form 


_ and was not used or intended to furnish any facilities for the quick 


reference to any bond or its coupons, or to in anywise furnish a 

history of the bond or its coupons, or any fact that might happen 

or occur during the life of the bond from the time it is issued to the 
time it becomes due. 

44 There was no opportunity afforded in this plan for making 

any memorandum in regard to any coupons that might be- 

come destroyed or damaged or lost which became payable in the 
future. 4 


Defendant’s counsel objected to the last two sentences of the an- 
swer as not being responsive to the question. 


Q. 18. Does the plan testified to by Warren and O'Brien have any 
reference to the bond itself? 

A. It has not. It simply deals with the coupons. 

Q. 19. By that plan would the books in which the coupons of a 
certain issue were to be preserved be all made at once, or would they 
be made from time to time as the coupons matured ? 


Objected to as immaterial and irrelevant and as calling for the 
operation of another person’s mind, of which the witness can know 
nothing whatever, and for the constructions and interpretation of 
the testimony of another witness. ? 


A. That system, as used for the past twenty years by various cor- 
porations, all of which I have carefully examined, calls for but a 
single book at a time, which is filled up every six months as each 
six months’ batch of coupons comes in. 

Q. 20. Have you been an accountant or engaged in any other 
business ? 


Objected to as immaterial. 
A. Ihave. 
4—160 
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Q. 21. Have you examined the books themselves which Mr. War- 
ren and Mr, O’Brien testify they used for the purpose of preserving 
coupons ? | | 

¢ A. I have examined the books in the office of the Delaware, Lack- 
awana and Western Railroad Company, which Mr. Warren, one of 

the witnesses, introduced and used there; also the books in use 
45 by Mr. O’Brien in his own office; also the books in use by 

the Second Avenue Railroad Company, which were designed 
and used by Mr. O’Brien when he was treasurer of that corporation ; 
I have examined them carefully and thoroughly. 

Q. 22. From that examination are you able to testify as to 
whether or not the plan as used by them was similar to or like the 
plan or method claimed by the patentee and covered by the letters 
patent? 

A. Iam. 

Q. 23. What is your opinion on that subject ? 


Objected to upon the ground that the witness has not shown him- 
self competent to give an opinion, and on the further ground that 
it is a question for the court to decide and not for the witness. 


A. From the careful examination I have given those books I find 
them to agree perfectly with the system described by Mr. Warren 
and Mr. O’Brien; and it is further my opinion that they in no re- 
spect are similar to the patented plan of the complainant and em- 
body no portion of the same in any way, shape, or manner, except- 
ing in both systems a blank book is used. In one itis a simple blank 
book; 1n the other a systemized book, in which each page refers 
to a particular bond and its coupons. I mean by the latter the pat- 
ented plan of the complainant. 

Q. 24. Were those books shown to you by parties having them in 
their possession at the request of Messrs. Warren and O’Brien? 


Objected to as immaterial. 


A. ITexamined the books at the Second Avenue Railroad Com- 
pany’s office by request of Mr. O’Brien, and was by him authorized 
to use his name for that purpose. The books at the Delaware, Lack- 

awanna and Western railroad’s office I examined at the re- 
46 quest of Mr. Warren, and also used his name by authoriza- 

tion. TI examined them particularly and purposely for the 
purpose of comparison with the patented system of the plaintiff. 


Cross-examination by Mr. CLarKson on behalf of the defend- 
ants: 


C.Q.1. Do you consider yourself an expert in patent matters ? 

A. My business as aJsolicitor of patents and a practising attorney 
before the Patent Office requires and calls for a thorough knowledge 
of all details relating to patents, and I consider myself an expert in 
all matters pertaining to patents. 

C. Q. 2. Are you familiar with the principles of mechanics ? 

A. Iam; I have been engaged in the designing and construction 
of complicated machinery since 1867. 
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C. Q. 3. This patented system of Mr. Munson’s—is it an art, ma- 
_— or composition of matter, or what would you 
call it? 

A. Ishould recognize it as a structure, not mechanical, probably 
coming under tke head of an art. Similar structures have been 
made for other purposes and have been patented. I refer particu- 
larly to the “ hotel register” patented by Hawes, which patent has 
been the subject of litigation, and has been repeatedly sustained by 
the courts, and was recognized as a structure proper to be protected 
by patent. Similar books have been natented in a great number of 
instances, of which I could give a list. 


Defendants’ counsel objected to the answer from the words“ which 
has been the subject of litigation” to the end as not being respon- 
sive to the question. 


C. Q. 4. Would it be possible,in the system described by 
47 O’Brien and Warren, to prepare books enough at one time to 
contain all the coupons of the whole series of bonds? 


A. Certainly it would. 
(Signed) ALBERT L. MUNSON. | 


Sworn to before me this 3d day of August, A. D. 1875. 
I. T. WILLIAMS, Examiner. 


Complainant rests. 
Adjourned to Monday, August —, 1875. 
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THE UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Francis Munson, dated 
April 2nd, 1867, No. 63419, for “ improvement in filing and record- _ 
ing bonds,” etc. 

In testimony whereof I, J. M. Thatcher, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this twenty-ninth day of October, in the vear of our Lord 
one thousand eight hundred and seventy-four, and of the Independ- 
ence of the United States the ninety-ninth. 

[x. s.] : J. M. THATCHER, 
i Acting Commissioner. 


No. 65419. 


The United States of America to all to whom these letters patent 
shall come: 

Whereas Francis Munson, of Chicago, I]linois, has alleged that he 
has invented a new and useful improvement in filing and recording 
bonds, &c., which he states. has not been known or used before such 
invention; has made oath that he is a citizen of the United States; 
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that he does verily believe that he is the original and first inventor 
of said improvement, and that the same hath not, to the best of his 
knowledge and belief, been previously known or used ; has paid into 
the Treasury of the United States the sum of thirty-five dollars and 
presented a petition to the Commissioner of Patents praying that a 
patent may be issued therefor: 
49 These are, therefore, to grant, according to law, to the said 
Francis Munson, his heirs, administrators, or assigns, for the 
term of seventeen years from the second-day of April, one thousand 
eight hundred and sixty-seven, the full and exclusive right and liberty 
of making, constructing, using, and vending to others to be used, the 
said improvement, a description whereof is given in the schedule 
hereunto annexed and made a part of these presents. 

In testimony whereof I have caused these letters to be made patent 
and the seal of the Patent Office to be hereunto annexed. 

Given under my hand, at the city of Washington, this second day 
of April, in the year of our Lord one thousand eight hundred and 
sixty-seven, and of the Independence of the United States of America 
the ninety-first. 

[L. s.] | W. T. OTTO, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
3 T. C. THEAKER, 
Commissioner of Patents. 
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Francis Munson, of Chicago, Illinois. 
Improvement in Filing and Recording Bonds, &c. 


Specification forming part of Letters Patent No. 63419, dated April 2, 
: 1867. 


To all whom it may concern : 


Be it known that I, Francis Munson, of Chicago, in the county of 
Cook and State of Illinois, have invented certain new and useful im- 
provements in preserving, filing, and canceling bonds, coupons, cer- 
tificates of stock, &c.; and [ do hereby declare that the following is 
a full, clear, and exact description thereof, reference being had to the 
accompanying drawings making part of this specification, and to 
letters of reference marked thereon, like letters indicating like parts 
wherever they occur. 

To enable others skilled in the art to construct and use the inven- 
tion I will proceed to describe it. . 

My invention consists in providing a book or other register with 
pages corresponding in size, style, and number with the bonds, cou- 
pons, certificates, &c., to be used, on which pages the said bonds, 
coupons, or other certificates, when paid, are pasted or otherwise at- 
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— _ thus preserved and canceled, as hereinafter more fully 
explained. 

t is well known that large numbers of bonds are issued by town, 
county, State, railroad, and other corporations, and that stock or cer- 
tificates of ownership are likewise largely in use in the community, 
and that frequently, if not generally, such bonds have attached to 
them coupons, which are detached from time to time and paid sepa- 
rately. As at present managed these coupons and also the bonds, 
when paid, are either filed away or destroyed, and no evidence re- 
mains of their existence nor any history or record of them. It is also 
well known that these documents are frequently lost or stolen and 
pay obtained upon them by persons not entitled thereto. If by any 
means, as is frequently the case, these documents, after having been 
once rightfully paid, fall into the hands of other parties by theft or 
otherwise, pay is improperly obtained upon them asecond time. By 
these various means and others the community is constantly being 
defrauded more or less. To prevent this I have invented a system 
of preserving, filing, and canceling such documents, which system 
will not only prevent such fraudulent practices, but also present at 
all times a full and perfect history or record of all transactions in 
relation to each and all of said documents. To accomplish this I 
provide a book or set of books having each page printed or ruled to 
correspond in size and style with the bond and its coupons or other 
document, whatever it may. be, with a heading showing the num- 
ber, date when issued, to whom issued, when and where payable, 
amount, what issued for, rate of interest, and when and where pay- 
able, together with such other facts as may be necessary to form a 
perfect record of the document. 

The accompanying drawing illustrates a page of such a book de- 
signed for a bond having thirty coupons attached. The pages are 
numbered consecutively with the numbers corresponding to the 
numbers on the bonds or other documents. 

When any of the coupons are presented and paid they are can- 
celed and then pasted or otherwise secured in their proper place 
upon the page, each place for them being numbered, as shown in 
the drawing. When the bond itself is paid it is likewise attached 
in the place on the page provided for it. If the holder should by 
any means be dispossessed of one or more of the coupons or bonds 
upon presentation of the proper evidence he would be paid, but not 
having the coupon or bond to surrender there would be entered in 
its place upon the page a record of the facts in the case, as indicated 
in numbers 4 and 5 of the coupons on the drawing, so that if at any 
future time said coupon or bond should be presented for payment 
by a person not entitled to it the record of all the facts relating to 
it would be ready at hand and could be referred to at once by ex- 
amining the proper page. 

The drawing represents page numbered 57, and would of course 
be appropriated to bond number 57 and its coupons, if any. By this 
method of arranging them the number is always an index, so that 
if it is desired at any time to ascertain any fact in relation to any 
particular bond or its coupons it is only necessary to turn to the 
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page having the same number. In case a large series of bonds or 
certificates are used several books would be required, and in that 
case the pages of each succeeding book would commence with 
51 the number next following that of the last page of the pre- 
ceding volume, so as to make the numbers of the pages con- 

tinuous from the beginning of the first book to the ending of the last. 
It will, of course, be understood that each separate set or series of 
bonds, certificates of stock, or other similar documents will require 
a set of books specially prepared for them to correspond with the 
peculiar character of the document, the system or general plan, how- 
ever, being the same in all cases, the details only being varied to 
suit the circumstances of the case. | 

By this system thus applied the business community will be at 
once provided with a most converient and perfect means of preserv- 
ing, canceling, aud filing bonds, coupons, certificates, &c., and with 
a history or record of all transactions relating thereto, by which 
much fraud and loss will be prevented. 

Having thus described my inveniion, what I claim, and desire to 
secure by letters patent, is— | 

1. The preserving, filing, and verifying of bonds, coupons, cer- 
tificates, and all similar documents by the means and in the man- 
ner substantially as herein set forth. 


2. I claim: the book or register, constructed and used as and for 


the purposes set forth. 
FRANCIS MUNSON. 


Witnesses : 
GEO. W. EICHELBERGER. 
HENRY STORER. 
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THE Unitep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the drawing in the matter of the letters patent granted 
to F. Munson, dated April 2d, 1867, No. 63419, “Bond and coupon 
register.” 

In testimony whereof I, Ellis Spear, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto af- 
fixed this seventh day of November, in the vear of our Lord one 
thousand eight hundred and seventy-four and of the Independence 
of the United States the ninety-ninth. 

[L. s. ELLIS SPEAR, 
Acting Commissioner. 


(Here follows diagram marked p. 53.) 
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54 CoMPLAINANT’s Exuisit “C.” Feb’y 9th, 1875. 


This exhibit C is one of the books used in the comptroller’s office, 
N. Y. city, and is entitled on the back “ County bonds, consolidated 
stock, $500, 5431 to 5678; consolidated coupon stock,” marked by 
examiner “ Complainant’s Exhibit C,” and redeposited in comptrol- 
ler’s office Ly consent. 


55s Cavouit: Coustof ‘the United Staiee in aad for the Southern 
District of New York. In Equity. 


Francis Munson 
VETSUS 


THE Mayor, ALDERMEN, AND COMMONALTY OF THE CITY OF 
New YOrK. 


Testimony taken in the above-entitled cause for final hearing, in be- 
half of the defendants, under and by virtue of the 67th rule of the 
Supreme Court of the United States, as amended, before Isaiah T. 
Williams, examiner: : 

New York, May 21st, 1875. 


Present: Royal S. Crane, counsel for ai canst i T. B. Clark- 
son, Esq., counsel for defendants. 


SaMvueEL P. B. Hiaarns, called by the defendant, be ng duly sworn, 
testifies as follows: 


1 Q. What is your age, residence, and occupation ¢ ? 

A. 46 vears of age; occupation, actuary marine ‘insurance; resi- 
dence, Perth Amboy, New Jersey; business at 50 Wall St., New 
York city. 


56 The witness is shown the drawings and specifications of plain- 
tiff’s patent for filing and registering bonds and coupons and 
is asked: 
2 Q. Do you know the method used in the comptroller’s office of 
the city of New York for filing and preserving coupons? 
A. Yes, sir. 
The witness is shown complainant’s Ex. “ C” and is asked: 


3 Q. Is that the method that is used in the com ptroller’s office ? 
A. Yes, sir; it was the method adopted while I was in the comp- 


troller’s office. 
4 Q. Do you knew who proposed this method to the comptroller? 


Objected to by the complainant’s counsel as immaterial, irrele- 
vant, and has nothing to do in this case who presented or suggested 
the idea to the comptroller. 


5 Q. At the time you ptoposed this to the comptroller had you 
any knowledge that the — or anybody else had patented 


> 
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the method of filing and cancelling bonds and coupons mentioned 
in these specifications and drawings? 


Objected to as immaterial and not varying the complainant’s rights 
one way or the other whether he knew it or not. : 


A. No, sir. 

6 Q. Did you ever see any method of filing and preserving cou- 
pons similar to this one in use in the comptroller’s office? 

Objected to on the ground that defendants’ counsel seeks to give 
_ the contents of a book without the production; second, he has laid 
no foundation for defendant’s knowledge; third, the evidence is 
Incompetent and immaterial; fourth, as not within the pleadings. 
57 A. A system similar to this as to coupons and issues of 

stocks 
7 Q. Did you ever use any such method ? 
Objected to on the ground that the book which he used must be 


produced ; that defendant's counsel is now seeking through the wit- 
ness to give the contents of a book from the witness on recollection, 


and as not coming within the pleadings. 
A. No, sir; for this reason, that I have never done any clerical 


work in my life in relation to this kind of cancelling; I have 


directed it done. 
8 Q. When and where? 
A. In the Great Western Insurance Co., in relation to cancelling 


of scrip; similar cancellation. 

9 Q. Where else ? | 

Objected to on the ground that the book is not produced, as in- 
competent, and not coming within the pleadings. 


A. I don’t think of any other place just now. 
10 Q. Will you please describe in what manner that scrip was 


cancelled ‘ ? 

Objected to as calling for the contents of a book without the pro- 
duction thereof, and as not coming within the pleadings, and as im- 
material and irrelevant. 


A. By pasting it over the original stub of the issue. 

11 Q. Coupons? 

A. The cancellation I am speaking of is the cancelling of scrip 
by pasting it over the stub of the original issues. 

12 Q. Were they in the form of books ? : 


Objected to on the ground that the books must be produced ; that 
the witness cannot give evidence of the contents of a book; 
58 that it does not come within the pleadings, and as irrelevant 
and immaterial. 


A. Yes, sir. 
13 Q. Are those books in your custody or under your control ? 
A. Not at all. 

133 Q. Do you know where they are? 
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° A. I don’t know. 
i 14 Q. Did you ever see any method similar to the method used 
i in this book, in this or any other country ? 


Objected to as not specifying when, where, or in what manner, 
and as attempting to give the contents of a book. without producing 
it, and as not coming within the pleadings. 


16 Q. Did you ever see a method similar to this or like this for 


! the cancellation of coupons or bonds in Cuba about the year 1850 
¥. or 1852? 


Objected to as not coming within the pleadings, as immaterial, 
and as giving the contents of a book. 


A. Yes, sir. . 
17 Q. Will you please describe, as definitely as you can, what that 


method was? 
Same objection. 


A. Almost identical. This is an improvement on that, to a cer- 
tain extent, in the description at the head of each page that it should 
be the registry of a bond. 

18 Q. Simply an improvement in the description of the bond? 

A. Yes, sir. 


Cross-examination by Mr. CRANE: 


X Q. 19. These books that you have seen were the books of cor- 
porations, were they not? 
A. Yes, sir. 
59 X Q. 20. Now in existence? 
A. I suppose so; I can’t tell anything about that. 
Q. 21. So far as vou know ? 
I suppose they are. 
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Redirect by Mr. CLarKson : 


R. D. Q. 22. Was the method you saw in Havana the same as 
that used in the Delaware, Lackawanna and Western road ? 


A. I could not tell. 
S. B. P. HIGGINS. 


Read over, subscribed, and sworn to by the witness, Samuel B. P. 
Higgins, this 21st day of May, 1875. 
I. T. WILLIAMS, Examiner. 


Adjourned to May 24th, 1875. 


F. MUNSON VS. M., A., AND C. OF THE CITY OF N. Y., &C., AND 


New York, May 24th, 1875. 


Present: Royal S. Crane, for complainant : T. B. Clarkson, for 
defendant. | 


WILLIAM E. WarREN, called for defendant, testifies as follows: 


Q.1. Will you please state your name, age, residence, and occu- 
ation. 
A. William E. Warren; 58 years of age; I am by profession what 
I call a public auditor and accountant ; place of business, 39 Nassau 
St., in this city ; my city residence is 53 West 15th street. 
Q. 2. Were you ever in the office of the Delaware, Lackawanna 
and Western Railroad Co.? 3 
A. I was. 
Q. 3. At what time; during what time? 
A. I was appointed secretary and treasurer of that company, I 
think, in the year 1853, and remained in the service of that company 
until, I think, 1858. | 
60 Q. 4. While you were in the service of that company was 
there a system of filing, registering, and preserving paid and 
cancelled coupons and bonds in use ? 3 


Objected to as calling for an opinion and as being without the Es 
pleadings, and as immaterial and incompetent. . 


A. Yes, sir. — ¥ 


Q. 5. By whom was that system devised ? _ & 
Objected to as immaterial and inadmissible. | f 
| A. It was devised by me; I never saw it in use anywhere else, ; 
: and therefore I say I devised it. 
| -Q. 6. Will you please describe that system. [ 


Objected to as giving the contents of a book without producing 
the book itself; as not coming within the pleadings, incompetent, 
immaterial, and no foundation having been laid. 


¥ 
} 
g 
A. The bonds of the Delaware, Lackawanna and Western R. R. Co., ¢ 
which had been issued prior to my engagement with said company — 
in 1853 had coupons attached to them payable every half year, . 
every six months. In order to preserve the coupons as vouchers for 
the disbursement of Just so much money as they represented, and so , iy 
that they might be readily referred to at any time, I had a book made 4 
of large-sized cap paper and caused it to be ruled in spaces to just 
the size of the coupons, allowing a column between for the insertion 
of the numbers of the bond from which the coupons were detached. 
As these coupons were paid after that they were pasted in these 
blank spaces, opposite the number corresponding to the numbers of 
the bonds which are inserted in the coupons and from. which they 
were: detached. They were then stamped “paid.” At any 
61. —_—‘ time when I had occasion to ascertain the amount of interest at 
payable or becoming due on a certain day or which had been 
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paid I counted the coupons pasted in this coupon book. If these 
amounts equalled thesum which my cash account showed I had dis- 
bursed I knew I had vouchers for all the money paid out, and in like 
manner when I wished to ascertain the amount of coupons for any 
particular date remaining to be provided for I counted the blank 
spaces in the coupon book, which gave me that information. 

This method of keeping the coupons was found very useful in 
case coupons were lost. Holders would immediately come to the 
office to learn if said coupon had been presented and if they had 
been paid. By referring to the coupon book I was able at a glance 
to determine whether it had been paid or not. When the entire 
amount of the coupons was paid and they were pasted in the books 
there would be no blank spaces left, and the aggregate amount of 
those coupons would compare with the ledger account of the interest 
payable on that day, the two agreeing with each other. 

Q. 7. At the head of each page what was stated ? . 

A. There was nothing at the head of each page; at the head of 
each series of coupons was written in the coupon book the corporate 
title of the company and a description of the bond to which the 
coupons following belonged and the date when they were payable. 
That was done at the head of each series or each periodical payment 
of interest. , 

Q. 8. In this series of coupons due on the Ist of January, 1852, 
5 many pages of cancelled coupons registered and filed are 
there ? 

A. There are 45 coupons on each page. I make it 17 pages, and 

one page only headed, being the first page. 
62 Q. 9. These coupons follow each other in regular numerical 
order, according to the number of the bond from which they 
are detached? : 

A. Yes, sir. 

Q. 10. Then you commence another page for another series of 
bonds, which are headed in like manner and ruled in like manner ? 

A. The only difference being in the date when the interest was 
pavable. 

Q. 11. Was this system applied by you to different kind of bonds? 

A. Yes, sir; all the different classes of bonds that were issued by 


the company. 

The above question and answer objected to as giving the contents 
of a book not produced. 

Q. 12. Have you used this system in other offices and for other 
institutions ? 

Objected to on the ground that the books must be produced. 


A. Yes, sir. i 
Q. 13. With what companies, please, and when ? 


Same objection. 


A. I think I commenced the use of this method of filing coupons 
when I was auditor of the N. Y. & Erie Railroad Co.,in about the 
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year 1851 or 1852; I. afterwards introduced the same system in the 
comptroller’s office in the city of Brooklyn. Those are the onl 
offices that I remember where I personally introduced this method. 

Q. 14. Has it been used under your direction in other offices 
where it was used before you took hold ? 

A. It never was used in any of the offices I have mentioned be- 
fore I introduced it. 

Q. 15. Arethere any other offices where it was used under your 


directions ? . 
A. No, sir; not that I know of, not under my direction. 


63 Q. 16. Do you know of any other offices where it is used ? 


Complainant’s counsel objects to the witness stating what he saw ; 
he must produce the thing itself; also objected to as immaterial 
and inadmissible and not within the pleadings. 


A. I chanced to be in the comptroller’s office in this city, I should 
think, a year or two ago, and saw in the bureau of the stock and 
bond clerk a clerk engaged in pasting coupons on city bonds, and 
on examining the method in use I saw it was very similar, if not 
precisely the same thing, as the system devised by me many years 
before. 

Q. 17. You used this method in the Erie office and in the Dela- 
ware, Lackawanna and Western office in this city ? 

Objected to as not within the pleadings. 

A. Yes, sir. 

Q. 18. Please look at these three papers and say if it represents, 


substantially, your method you have spoken of, of filing and pre- 
serving coupons and bonds. 


Objected to on the ground that no foundation for the examination 
is laid. 


A. I think it does. 


Three papers offered in evidence by defendant’s counsel objected 
to as an improper way of showing the relations between the plain- 
tiff’s alleged plan and the witness’ alleged plan. | 

3 papers marked by the stenographer Exhibits A 1, A 2, A 3. 


64 Cross-examination by Mr. CRANE: 


X Q. 19. When you went into the comptroller’s office and saw the 
books in use did you not notice that each bond and the coupon 
which belonged to it had allotted to them a separate page? 


Objected to on the ground that it calls for the contents of a book 
without producing the book; as not within the pleadings; that 
there is nothing in the direct examination to which this, as cross- 
examination, would apply, and as not proper cross-examination. 


A. I cannot remember at this time what, if any, difference there 
was between the method in use in the comptroller’s office and that 
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devised by me. My present impression is that they were substan- 
tially the same thing. 

X Q. 20. If in your method you desired to know the history of the 
coupons of a particular bond, you would have to search through a 
great number of books, would you not? 

aay many books as there were vears in which coupons were 

ayable. 
. X Q. 21. How many books would that require you to search 
through, probably ? 

A. A bond having 20 years to run would require 10 volumes; the 
volumes are very small. 


The above question and answer objected to as hypothetical, and 
because there is no specific kind or series of bonds referred to. 


X Q. 22. According to your plan, was the object anything more 
than simply pasting and preserving coupons as they were paid ? 


Objected to on the ground that it does not make any difference 
what the object was, as long as it accomplished any object. 


A. Yes, sir. 

65 X Q. 23. What more ? 

A. I have already stated, in part, it was to facilitate a refer- 
ence when it became desirable to know what amount of coupons had 
been paid and what amount remained unpaid, and also to ascertain, 
in respect to coupons claimed to have been lost by the holders or 
owners thereof, whether the same had been paid or not. 

X Q. 24. If the bond with all the coupons had been stolen, accord- 
ing to your plan, could you at once make use of your books so that 
the one paying the coupons would have immediate notice of it by 
the use of the book or the books themselves ? 


Objected to on the ground that it is immaterial, and that it is not 
cross-examination, but direct and not on any point upon which the 
witness was examined on the direct examination. 


A. Most decidedly. 

X Q. 25. According toyour method it would simply show that it 
had or had not been paid ? 

A. It would not only show that fact, but it would show, by refer- 
ence to the stump in the check book, to whom it had been paid. 

X Q. 26. I am speaking about these books themselves. 

A. These books would show the fact whether the coupons had been 
paid or not been paid. 

X Q. 27. That is all it would show? 

A. It would give you the means of ascertaining. 

X Q. 28. According to your plan all it would show was whether 
the coupon had been paid or not? 

A. This book of itself would show whether it had been paid or not. 

X Q. 29. And that is all? : 

A. That is all this book would show. 
66 X Q. 30. Did you ever use, or did you ever know this book 
to be used, for any other purpose than simply to show whether 

the coupons had been paid or had not been paid ? 
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A: Yes, sir; I did. I have often used it so myself. 

X Q. 31. Isay for any other purpose? 

A. Yes, sir; for the purpose of ascertaining to whom the coupons 
had been paid. 

X Q. 32. In the book itself, I mean ? 

A. I used it first for the purpose of learning whether it had been 
paid, and then, if it had been paid, I determined by reference to 
another book to whom it had been paid. 

X Q. 33. Did you notice particularly in the books in the comptrol- 
ler’s office whether there was any lettering upon the squares upon 
which the coupons were to be placed; any letters or figures? 

A. My recollection is not distinct; it rather appears to me that the 
number of the bond from which the particular coupon was detached, 
instead of being placed in a column separate from that in which the 
coupen was to be pasted—it seems to me, but [.am_ not certain, that 


the number was placed in the square, and after the coupon was 


pasted on was concealed. 


The above question and answer objected -to as giving the contents 
of a book, and as immaterial and irrelevant. 


X Q.34. Did you notice whether the tops of the pages of the books 


in the comptroller’s office were all of them marked, or lettered, or 
numbered, or anything of that kind ? 


Objected to on the ground that it calls for the contents of a book, 
as irrelevant and immaterial, and not called out by anything in the 
direct examination. 


67 A. I don’t remember. 
X Q. 35. Do you remember how many squares there were 
on each page or how many columns of squares? 

A. I have not the least idea of that. 

X Q. 56. Was there in your plan any space allotted to or regard 
had for the bond itself in the books you got up? 

A. Yes, sir. 

X Q. 37. Where? 

A. In the front of each book—a copy of the bond—one of the 
bonds was placed to show that the coupons in the book were taken 
from a bond of the tenor exhibited in the front part. 

X Q. 38. That was of the first bond of the series, was it not, and 
not of all the bonds? ? 


Objected to as immaterial. 


A. I think there was a bond in each volume of the coupon books. 
X Q. 39. In each coupon book there were about how many pages ? 


Objected to as immaterial. 


A. That would depend on the length of time; the number of 
years. My recollection is that there was prefixed to each volume a 
specimen of the bond from which the coupons in that volume were 
detached. | : 
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X Q. 40. Were the numbers that are placed in the spaces indi- 
cating the number of the bond placed there as the coupons came in 
and were paid in writing ? 

A. I think they were inserted before i of the coupons came in 
written in consecutively. 

X Q. 41. But not printed ? 

A. They were not printed at first. I have an’ impression 
68 that after awhile that I had the numbers printed: in, but my 
recollection is not distinct about it. 3 

X Q. 42. So that all you had was simply a book with squares 
originally, and afterwards you wrote upon the top of a few of the 
pages and filled the pages in writing and numbered in writing in 
appropriate spaces figures representing the numbers of the bonds ; 
is that so? 

A. My recollection is that at first during the first few years after 
I commenced the use of this method of keeping the coupons the 
numbers were written into the proper spaces, but afterwards, I think, 
the numbers were printed instead of being written. 

X Q. 43. You have no*hpoks which you could produce showing 
such printed numbers, have you ? 


Objected to as calling for a book and as being immaterial and as 
not called for by anything on the direct examination. 


A. Ihave no book here. All the books that I used are in the pos- 
session of the respective companies. None of them are in my pos- 
session. 

X Q. 44. Will you swear positively that the numbers representing 
the numbers of the bonds to which the coupon belonged were in 
any instance printed ? 

A. I can’t state any more positively than I have already done. 

X Q. 45. Then it is simply a strong impression? — 

A. That is it; that is the truth. 

X Q. 46. Then I understand you that your plan was simply to 
have a book squared off by a stationer without anything else in it; 
is that so? I mean until the book came to be used for the rete 
of preserving and cancelling coupons? 


Objected to as incompetent and as calling for the contents of a 
book and not called for by anything in the direct examination. 


69 A. That is so in respect to the ruling, but I think that all 
the books were lettered on the backs showing the particular 


_kind of coupons paid and the year and months when the coupons 


to be pasted in the books were payable, with the initials of the cor- 
porate title of the company. 

X Q. 47. And until the coupons were paid there was nothing 
whatever except the squares in the book, was there ? 

A. Yes, sir; the numbers were always entered in the spaces al- 
lotted to them before the coupons were paid. The books were pre- 
pared for use, and as fast as coupons were paid they were pasted in 
the book as fast as they could be conveniently. 
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Redirect examination by Mr. CLARKSON: 


— Q. 48. The squares were numbered before the book was used 
ata 

A. Yes, sir; I think that was always the case. 

R. D. Q. 49. If a bondholder came to you and said that a bond 
and coupons attached were lost, could not you mark in the spaces 
where their coupons were to be‘ ? 

A. Yes, sir; that was often done; the name and address of the 
holder of the bord pencilled in the space. 

R. D. Q. 50. Could not this be done with the whole series of cou- 
pons? Suppose he told you that bond No. 5 of such and such a 
series was lost, could you not go through the book and mark them? 


A. Yes, sir; that was often done in case where a bond had been — 


mislaid for more than 6 months or more than one interest payment 
was in arrears; the book was marked in that way, giving, right in 
the place where the coupon would be pasted in the page, the name 
and address of the holder. 


70 Recross-examination by Mr. CRANE: 


R. X Q. 51. Do you think that your plan is an improvement on 
the plan you saw in the comptroller’s office? 


Objected to on the ground that there is no foundation laid for the 
evidence and as calling for the comparison of two books, one of 
which is not present. 


A. I certainly prefer my plan on this account: It does not conceal 
the number of the bond after the coupon is pasted in. For that 


reason I prefer my plan. 
W. E. WARREN. 


Subscribed and sworn to by the witness this 2d day of June, 1875, 


before me, the witness having first read over the same. 
I. T. WILLIAMS, Examiner. 


en to settee May 25th, at 3 p. m. 


New York, Turspay, May 25th. 
Adjourned to May 27th at 2 p. m. : 
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71 DEFENDANT’s Exnusit A 1. 


NAME OF COMPANY. 
Description of Coupons, viz., from what Series of Bonds Detached and 


when due. 


May 24, 1875. 


y | Coupon No. 1. 
Bond No.1. 
Coupon No. 1. 

2| Bond No.2. 
Coupon No. 1. 

. Bond No. 3. 
Coupon No. 1. 

4 Bond No. 


13 


14 


15 


16 


| Coupon No. 1. 


Bond No. 18. 


Coupon No. 1. 
Bond No. 14. 


25 


26 


27 


28 


Coupon No. 1. 
Bond No. 25. 


Coupon No. 1. 
Bond No. 26. 


—_——- 
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72 DEFENDANT’s Exuisit A 2. May 24, 1875. 


a 


Coupon No. 2. | 
Bond No. 13. | 


ici 


Coupon No. 2. 
Bond No. 25. 


eames | eee 
; 


' T 
Coupon No. , 13 


Bond No. 


te 


Coupon No. 2. Coupon No. 2. | | Coupon No. 2. 
Bond No.2. | 14; Bond No. 14. 26 | Bond No. 26. 
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3 | Coupon No. 2. 


—— + 
Bond No.3. | 15 | 7 | 27 | | 
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Coupon No. 2. 
4) Bond No. 4. | 16 
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73 DEFENDANT'S ExuHiBiIt A 3. May 24, 1874. 
1 Coupon No. 3. | 13 | Coupon No. 3. o5 Coupon No. 3. 
Bond No. 1. | Bond No. 13. Bond No. 25. 
a : 
Coupon No. 3. ' Coupon No. 3. “| Coupon No. 3. 
2} Bond No.2 | 14; Bond No.14. | 26) Bond No.26. 
ay nob 
Coupon No. 3. | = | 
>} Bond No.3. | 7°) - 
T 
4 Coupon No. 3. 16 98 


Bond No. 4. 
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74 May 277TH, 1875. 


Present: Royal S. Crane, for complainant; T. B. Clarkson, 
for defendant. 


JOHN O’BRIEN, being sworn as a witness on behalf of the defend- 
' ant, says: | 

Q. 1. Please state your name, age, residence, place of business, and 
occupation. : 

A. John O’Brien; 50 years old; 19 Madison Square, north; 58 
Wall St.; banker and broker. 

Q. 2. How long have you been a banker and broker? 

A. 30 years and over. | 

Q. 3. Were you ever secretary or treasurer of any incorporated 
company which issued stocks or bonds with coupons attached ? 

A. I was treasurer of the 2d Ave. railroad from 1856 to 1866, and 
during that time the company issued coupon bonds. 

Q. 4. Did you, while such treasurer, use any method for preserv- 
ing and filing paid coupons on such bonds by means of pasting them 
to a paper or leaves of a book ? 


Objected to as immaterial and incompetent and not within the 
pleadings, and as giving the witness testimony of the contents of a 
k without the production of the book itself. 


A. I have used a book for that purpose. 
Q. 5. Will you please describe the method by which it was done? 


Objected to on the ground that the book itself is the best evidence, 
and that the witness’ interpretation of a plan is best illustrated by 
the plan itself which he used ; that no foundation has been laid, and 
that the evidence in this shape is clearly immaterial and incompe- 
tent. 7 


75 A. I here produce a book which I have now in use similar 
to the one I have used since 1857 or 1858. 


Complainant’s counsel moves to strike out the latter part of the 
answer as being irresponsive and giving his interpretation of the 
contents of a book, it being sought to introduce evidence of the con- 
tents of another book also without its production, the best evidence 
being the book itself. 


A. The plan was to rule a book off in spaces the size of the coupons 
and, when the coupons were paid and cancelled, pasted in those 
spaces. The spaces were numbered to correspond with the bond 
number from which they were detached. : 3 

Q. 6. In what order were the spaces ? 


Objected to as giving the contents of a book, and also the same 
objection as the one to the last question. 


A. The coupons were pasted in irregular rotation, spaces being 
left for those not presented. 

Q. 7. How were the coupons aggregated together—that is, in what 
order were they placed in regard to the time of payment? 
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Same objection. 


A. When the coupons came due and paid they were pasted in the 
book as fast as they were paid, in the spaces arranged for them, 
according to the number of the coupons. If any coupon was miss- 
ing a space was left for # in which it was to be pasted when it came 
in and was paid. 

Q. 8. Were spaces ruled for all the coupons for the first year’s 
interest ? 


Same objection. 


A. As fast as they were presented for payment spaces were ruled 
for them. 
76 Q. 9. For the first year? 
A. For every year as they came in, or for every six months 
as they come In. 
Q. 10. And each series of coupons is kept separate? 
A. Of course, each semi-annual coupon was pasted in regular 
order, one semi-annual following the other. 
Q. 11. Were the books you used in 1858 the same principle as 
you have Just described ?. 


Objected to as giving contents of a book without producing it. 


A. They were. 
Q. 12. Was the method you used in 185S for filing and preserv- 
ing coupons the same as that you have just described ? 


Same objection. 


A. The same precisely. 

Q. 13. Where did you use them ? | 

A. In the office of the Second Avenue Railroad Company, New 
York city. 3 

Defendant’s counsel offers in evidence certified copy certificate of 
deposit of title of plaintiff’s patent. 

Objected to as immaterial and irrelevant. 

Marked by the stenographer “ Defendant’s Ex. B” of this date. 


Cross-exarination by Mr. CRANE: 


X Q. 14. In the books you used as you have described, how were 
these spaces made? 

A. By pencil marks or may have been in ink; they were not 
printed ; they were ruled by hand. 

X Q. 15. Was there any printing on the pages or writing, except 
the ruling and numbering ? 

A. Each series of coupons was designated by printing at the head 

by hand. 
a X Q. 16. On one page or how many ? 
A. It depends on how many coupons there were. 
X Q. 17. There was not a heading to each page ? 
A. As a general thing, the books were ruled as the coupons came 
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X Q. 18. What I refer to is the heading on the page. The pages 


were not, each of them, headed ? 


A. As fast as the coupons came in, and answered the purpose at 


the time. 
X Q. 19. Each page was headed ? 
A. There was no necessity of heading each page. 


X Q. 20. To the best of your recollection, about how many of the 


pages—what proportion were headed ? 

A. That I could not tell you, because I don’t know how many 
—— were paid. 

X Q. 21. Was there any provision made in those books for the 

filing away and cancelling of the bond itself? 

A. No, sir. 

X Q. 22. Was not the object of your using this system simply to 
keep the coupons in a proper place after payment and cancellation ? 


Objected to as immaterial, the’ intention of making the book not 
being material. 


A. The object was to keep the paid coupons in such a shape that 
when the trustee was to give satisfaction piece he would find all the 
cancelled coupons directly under his hand. 

X Q. 23. Then it was simply for preservation ? 

A. For convenient preservation. 

X Q. 24. Of the coupons { ? 

A. Yes, sir. 

X Q. 25. What was done with the bonds ? 


Objected to as immaterial. 


A. The bonds are not due yet. 
78 X Q. 26. None of the bonds? 


A. No, sir. They became due and were extended, and the ™ 


bonds have never been paid. 

X Q. 27. The bonds have matured, have they not, and been sub- 
stituted by others? 

A. No, sir; they matured, were extended, and new sheets of cou- 
pons added to them. 

X Q. 28. What was done with the matured bonds ? 

A. The holders have them still. 

X Q. 29. In any of the books or registers which you have used 
for that purpose was there any provision made for the reception of 
the bond itse!f? 

A. There has never been any reservation made in any books 
which I used, because there was never any occasion. 

X Q. 30. You did not in your plan make a page to represent a 
bond? 

A. No, sir; the pages only represent the coupons. 

X Q. 31. And the numbering on the squares was simply to repre- 
sent the number of the bond?~ 

A. Of the coupon that was to be pasted there. The coupon cor- 
responds with the number of the bond. 
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X Q. 32. The number which you put in pencil or ink in the 
squares was the number of what, the number of the bond or the 
coupons? 

A. The number of the coupon, which number corresponded with 
the number of the bond from which it was cut. 

X Q. 33. Then it was the number of the bond ? 

A. And the coupon also. The coupon number corresponded with 
the number of the bond. The number which was placed in the 
space was the number of the bond and the coupon also. 

X Q. 34. Then I understand you that these books were until you 
you squared and numbered them simply blank books, were they 
not ? 

A. Precisely. 

X Q. 35. The paper was brown paper? 
79 A. We would not use good paper for that. 
X Q. 36. In the plan which you have saamana to did each 
page represent a bond and its coupons? 
. ~* No, sir; I had no page for the bonds, for I never filed any 
onds. 

X Q. 37. Each page did not represent all the coupons of any par- 
ticular bond? 

A. The books represent the coupons of that issue of bonds. 

X Q. 38. Did each page represent all of the spaces for the coupons 
of one bond alone? © 

A. The pages which I used would not hold all the coupons. 

X Q. 39. Then answer the question, yes or no. 

A. The book which 1 used did not represent upon each page all 
the coupons of any particular bond. The page would not hold them. 
The pages were ruled toa sufficient extent to have pasted in the cou- 
pons that were due each six months. 

X Q. 40. Witness is shown Plaintiffs Exhibits A and B and he is 
asked if his plan corresponds with the plan now shown him. 

A. My book had no space forthe bond. It only had spaces for the 
coupons as they became due and were paid. 

X Q. 41. Was your plan like that ? 

A. It was not. The principle was the same, but not the plan. 


Adjourned to Monday, May 3lst. 


The witness, having read over the foregoing testimony, wishes to 
explain his answer to . the last question by saving that the word plan 
in his said answer was intended by him to mean system or method 
sgh ar a map or drawing, there being no map on the book or books 
de use 


(Signed) JNO. O'BRIEN. 
80 Read over and subscribed by the witness this 3d day of 
June, A. D. 1875, before me— 
(Signed) I. T. WILLIAMS, Examiner. 


Defendant rests. 
Adjourned without date, subject to two days’ notice from com plain- 
ant’s counsel. 
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DEFENDANT’s ExuisBit B. May 27, 1875. 
No. 170. : 


UNITED STATES OF AMERICA, \ To wit: 
Northern District of Illinois ° 


Clerk’s office of the district court of the United States for said district. 


Be it remembered that on the 19th day of October, anno Domini 
1858, Francis Munson, of said district, has deposited in this office 
the title of a work as follows, to wit: “ Munson’s Patent Bond Can- 
celling File,” the right whereof he claims as in conformity with an 
act of Congress entitled “ An act to amend the several acts respecting 


copyrights.” 
WM. H. BRADLEY, Clerk. 
, 18—. 


Work deposited this — day of 


I, A. R. Spofford, Librarian of Congress, hereby certify that the 
within isa true copy of the original record of copyright in the 
Library of Congress. 

In witness whereof I have hereunto set my hand and affixed the 
seal of my office this 25th day of May, 1875. 

[Copyright Seal. ] 
_ A. R. SPOFFORD, 
Inbrarian of Congress. 


81 Deposition of William B. Carroll, taken on behalf of the de- 

fendants, after the complainant had closed his testimony in 

rebuttal, on the 2d day of August, 1875, before I. T. Williams, Esq., 
examiner. 


Present: Royal S. Crane, Esq., counsel for complainant; T. B. 
Clarkson, of counsel for defendant. 


WiLtiaM B. CARROLL, sworn on behalf of the defendants and ex- 
amined by Mr. Clarkson: 


Q. 1. What is your business ? 

A. Clerk in the comptroller’s office. 

Q. 2. How long have you been there? | 

A. I have been in the comptroller’s office since March, 1873. 

Q. 3. You are the same William B. Carroll that has been hereto- 
fore examined as a witness on behalf of the complainant in this 
case ? 

A. I am. ; 

Q. 4. What is your special business in the comptroller’s office ? 

A. I have got charge of the coupons there. After they are paid 
by the city chamberlain they are turned over to me, and then I have 
the entering of them in books, and then I either superintend or do 
it personally. I paste them in a book for preservation. 
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Q. 5. How many books for the pasting in and preservation of the 
bonds and coupons are there in the comptroller’s office? 
A. 119. 
Q. 6. What are the names of the different kinds of bonds for which 
those are intended? 
A. City parks imnprovement fund stock, dock bonds, city bonds, 
county bonds, city improvement stock, consolidated stock, and tax- 
relief bonds. 
82 Q. 7. Of the city parks improvement fund stock how many 
books for coupons are there? 
A. Well, there are two kinds of bonds—$500 there are three books 
and $1, 000 there are two books. 
Q. 8. For the coupons of how many bonds are those three books 
intended ? 
A. Numbers 1 to 862, inclusive, the $500 bonds; then the $1,000 
bonds run from No. 1 to 431. 
Q. 9. How many coupons are there to those bonds? 
A. Sixty to each bond. 
Q. 10. How many kind of dock bonds are there ? 
A. Two—$500 bonds and $1,000 bonds. 
Q. 11. For the $500 bonds how many books are there? 
A. Four. 
Q. 12. And how many bonds? 
A. A thousand. 
Q. 13. Of the thousand-dollar dock bonds ? 
A. Two books and 500 bonds. 
Q. 14. And how many coupons to each bond? 
A. Sixty. 
Q. 15. Of the city bonds how many books are there? 
A. There’s two kinds—five hundred dollars and a thousand. 
There are 4,253 $500 bonds. 
Q. 16. First, how many books? 
A. 17 books for $500 bonds and 8 books for $1,000 bonds. 
Q. 17. For the coupons of how many bonds are the 17 books in- 
tended ? 
A. 4,284. 
Q. 18. For the coupons of how many $1,000 bonds are the eight 
books intended ? 
A. 2,128. 
Q. 19. ~~ how many coupons are there to each of those bonds? 
ixty. 
83 Se “a. Now, of the county bonds, how many kinds are 
there ! 
A. Two, $500 and $1,000. 
Q. 21. How many books are there for the coupons of the $500 
bonds! ? 
A. 36. 
Q. 22. How many books for the coupons of the sar sicseer ies 
bonds? 
A. 18. 
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Q. 23. For the coupons of how many bonds are those 36 books in- 
tended ? 
A. 8,887 bonds. 
Q. 24. And the 18 books of $1,000 bonds, for the coupons of how | 
many bonds are they intended ? 
A. 4,445. 
Q. 25. And how many coupons are there to each of those county 
bonds ? 
A. 60. 
Q. 26. Now, of the city improvement stock, how many bonds are 
a ent 
. 820 $1,000 bonds. : | 
* 27. In how many books? , 
A. Three books. 
Q. 28. And how many coupons are there to each of these bonds ? + 
A. 44. 
Q. 29. And of the consolidated stock, how many kinds of bonds 
are there? 
A. Two, $1,000 and $500. 
Q. 30. For the $1,000 bonds how many books are there ? 
A. Four. 
Q. 31. And for the coupons of how many bonds are those four 
books intended ? 
A. 1,064. 
Q. 32. Of the $500 bonds consolidated stock, how many books are 
there for —— Y 
our 


84 Q. 33. And for the coupons of how many bonds of that kind 
of stock are those four books intended ? 
A. 1,000. 


Q. 34. And how many coupons are there on each of the city im- 
provement bonds and consolidated stock ? 

A. 44 coupons. 
. Q. 35. How many kinds of tax-relief bonds are there ? 

A. Two, $000 and $1,000. 

Q. = Of the $500 bonds how many books are there ? 

A. 12. 

Q. 37. Intended for how many bonds ? 

A. For bonds Nos. 1501 to 4500, inclusive. 

Q. 38. That will be the coupons of 3,000 bonds ? 

A. Whatever that amounts to; yes. 

Q. 39. How many books are there for the coupons of the $1,000 
bonds tax relief? 

A. Six. 

Q. 40. Intended sas the coupons of how many bonds ? 

A. 1,500. 

Q. 41. How many coupons are there to each of those tax-relief 
bonds? 

A. Forty. 


Adjourned to August 3d, 1875, at 1 p. m. 
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New York, August 3d, 1875. 
_ Present: Counsel for both parties. 


Wittram B. CARROLL. 


Direct examination continued by Mr. CLarKson: 


Q. 42. Look at Exhibit C, heretofore shown you. Ofthe119 books 
in the comptroller’s office intended for the reception, pasting, and 
preservation of coupons how many are ruled and numbered in the 
shape, stvle, and order that is that book ? 

A. There are ninety books. 


85 Defendants produce book marked “ City Bonds, Tax-Relief 
Bonds No. 2, $500, 1501 to 1750, Currency Coupon Bonds.” 
Marked Def’ts’ Exhibit No. 1, of August 3, 1875. 


Q. 43. How many books are there in the comptroller’s office in- 
tended for the reception, pasting, and preservation of coupons, which 
books are ruled and numbered in the shape, style, and order that is 
that book? 

A. Eighteen books. 7 


Defendants produce in evidence book marked “ City Bonds, Cit 
Improvement Stock, $1,000, 267 to 532, Gold Coupon Stock.” 
Marked Defendants’ Exhibit No. 2, of to-day. 


Q. 44. How many books are there in the comptroller’s office in- 
tended for the reception, pasting, and preservation of coupons, which 
books are ruled and numbered in the shape, style, and order that 
that book is? 

A. Eleven. 


Defendants introduce in evidence bond No. 5550, consolidated 
stock county of New York, of the denomination of $500, with cou- 
pons attached, marked on its face “Cancelled,” and the coupons 
cancelled by being punched; which bond and coupons are pasted 
in Complainant’s Exhibit “C.” 

Also bond No. 300, consolidated stock of the city of New York, 
city improvement stock, for $1,000, and the coupons thereof, the cou- 
pons being pasted on fol. 10, 300, of book marked Exhibit No. 2, of 
to-day, and the bond on the blank page opposite; which bond and 

coupons are together marked Exhibit No. 4, of to-day. 
86 Also an unissued bond for $500 of the issue of tax-relief 
bonds of the city of New York No. 2, with the coupons thereto 
attached pasted on the fly leaf of Defendants’ Exhibit No. 1, of to-day. 
Marked Def’ts’ Ex. No. 5, of to-day. 

Also bond No. 505 of the issue of dock bonds of the city of New 
York for $500, marked on its face, “Cancelled by registered bond 
July 16, 1873,” with the coupons now thereunto attached ; which is 
pasted in the book of dock bonds of $500 denomination, numbered 
501 to 752. Marked Def'ts’ Ex. No. 6, of to-day. 

Also bond No. 300, consolidated stock of the city of New York, for 
$1,000, issued by authority of an act of the Legislature of the State 
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of New York, being chapter 444 of the Laws of 1872, pasted opposite 
‘page 300 in book indorsed, “Consolidated Stock, City of New York, 
$1,000, 274 to 546,” and the coupons to which bond are pasted on 
said page 300. Marked Ex. No. 7, of to-day. 

Also bond No. 4064, consolidated stock of the city of New York for 
$500, marked on its face, “Cancelled by registered bond No. 1, for 
$500, Septem ber 26, 1873,” with the coupons thereto attached. 
Marked Def’ts’ Ex. No. 8, of to-day. 

Also bund No. 200, city parks improvement fund stock, for $500, 
marked on its face, “ Cancelled by being included in registered bond 
for $500, September 26, 1873,” and the coupons thereto attached. 

Marked Def’ts’ Ex. No. 9, of to-day. 
87 Q. 45. Are you familiar with the style, size, shape, and 


arrangement of the bonds and coupons of the various issues, 


specimens of which have just been introduced in evidence, at the 
time such bond and coupons were issued ? 

A. Iam. 

Q. 46. Were the bonds of the several issues of which .you have 
heretofore testified like those respectively marked in evidence in 
regard to the number of coupons, size, style, shape, and arrange- 
ment. with regard to each other and to the bond ? 


A. They were. 
WILLIAM B. CARROLL. 


Read over, subscribed, and sworn to by the witness, William B. 
Carroll, this 10th day of August, 1875, before me— 
I. T. WILLIAMS, Examiner. 


88 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on Wednesday, the nineteenth day of November, in the year 
of our Lord one thousand eight hundred and seventy-nine. 
Present: The Honorable Hoyt H. Wheeler, judge. 


Francis Munson 
| v8. 
THe Mayor, ALDERMEN, AND COMMONALTY OF THE 
City oF New YORK. 


In Equity. 


The above-entitled cause coming on this day for final hearing 
upon pleadings and proofs, Mr. Royal S. Crane is heard in behalf of 
complainant ; Mr. Frederic H. Betts is heard in behalf of defendant. 
Curia advisari vult. 
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i 89 United States Circuit Court, Southern District of New York. 


i 

if In Equity. 

+ , FrRANcIs MUNSON | 
, v8. 


THe Mayor, &c., oF THE City oF NEw YorK. 


WHEELER, J.: 


This suit is upon a patent to the plaintiff numbered 63419 and 
dated April 2, 1867, for a bond and coupon register. 
The defendant sets up and insists that this register is not a sub- 
ject for a patent within the law; that the invention was tendered to 
Pa and used by William E. Warren and John O’Brien before the 


plaintiff's invention, and that it is not liable for the infringement 
shown. 
The principal argument upon the first point rests upon the claim 
that the register should have been copyrighted instead of being 
patented, and Drury v. Ewing, 1 Bond, 540, is much relied 
90 upon to support that proposition. A copyright is a right to 
copy merely as the word imports, and covers only the mul- 
tiplication of copies. Perris v. Hexamer, 99 U.S., 674; Baker v. 
ie Selden, S. C. U. S., Oct. 7, 1879; Alb. Law J., Feb. 28, 1880, p. 168. 

The plaintiffs invention is of a book with a page or pages spaced 
for each bond and its coupons of any series of coupon bonds and 
with the spaces numbered and designated to show what bonds and 
coupons they are for while any of them are outstanding and for re- 
ceiving them for safe-keeping as vouchers or memoranda when any 
of them are taken up or paid. The plan is the same for registers 
for different bonds of a series and for different series of bonds, but 
the registers are not copies of one another,and the right to multiply 
copies would afford no protection at ail. 

| In Drury v. Ewing there might be multiplication of copies of the 
charts. 

That case is distinguished and commented on in Baker v. Selden. 

Here the principle of the invention is embodied in each reg- 
91 ister as the principle of a machine is embodied in each ma- 

chine. There is no difference because the contrivance is in 
the form of a book, although books are commonly copyrighted. 
Hawes v. Washburn, 5 O. G., 491. 

The evidence shows that Warren and O’Brien made use of similar 
arrangements for the same purpose before the plaintiff invented his, 
but not that either of them 1s the same as his. Neither of them had 
any spaces for the bonds themselves. Warren had spaces on the 
same page for each coupon of the same number throughout the whole 
series of bonds, necessitating looking through as many pages as there 
were coupons to find all the coupons of any bonds; the plaintiff has 
all the coupons of each bond and the bond together. Warren had 

as many pages as coupons; the plaintiff as many as bonds. It is not 
quite clear from the evidence what O’Brien’s exact plan was. He 
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says, “The pages were ruled to a sufficient extent to have pasted in 
the coupons that were due each six months.” This would be more 
like Warren’s plan than the plaintiff’s. The proof is abund- 

92 ant that theinvention is useful, and that the defendant’s officers 
make use of it for the bonds of the city. That the city is 
liable, in its corporative capacity, for such an infringement has been 
considered and decided in Allen v. The Mayor, etc., in this district. 
Let there be a decree for injunction and an account, according to 


the prayer of the bill, with costs. 
: HOYT H. WHEELER. 


(Endorsed :) U.S. circuit court. Filed June 15, 1880. John I. 
Davenport, clerk. 


93 At astated term of the circuit court of the United States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Tuesday, the 15th day of June, in the year of our 
Lord one thousand eight hundred and eighty. 
Present: The Hon. Hoyt H. Wheeler, judge. 


Francis Munson 
: ag’st 
THE Mayor, ALDERMEN, AND COMMONALTY OF THE >In Equity. 
City of New York, and Andrew H. Green .as the 
Comptroller thereof. 


This cause came on to be heard at the October term, 1879, upon 
the pleadings and proofs and was argued by, counsel for the 
94 respective parties, and now, upon consideration thereof, it is 
ordered, adjudged, and decreed that the letters patent of the 
United States numbered 65419, granted April 2, 1867, to the above 
complainant for a new and useful improvement in filing and pre- 
serving bonds and coupons in registers or books (the same being the 
letters patent on which the above-entitled suit is brought), are good 
and valid in law. | 
That the said defendants, The Mayor, Aldermen, and Commonalty 
of the City of New York and the Comptroller thereof, have infringed 
the first and second claims of said letters patent and upon the ex- 
clusive rights of tne complainant under the same; that the com- 
plainant recover of the said defendants the gains, profits, and 
advantages which they have received or made or which have accrued 
to them from said intringement by the manufacture or use of the 
improvements described in and secured by the first and second 
claims of said letters patent since the first day of January, 
95 1872, and also the damages which the complainant has sus- 
tained thereby. | 
That it be referred to Stephen D. Law, Esq., as master pro hac vice, 
to ascertain and take and report to the court an account of the 
gains, profits, and advantages which have arisen or accrued to the 
said The Mayor, Aldermen, and Commonalty of the City of New 
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York, or to the said Andrew H. Green, as comptroller thereof, from 
the manufacture or use of said improvements, and to ascertain and 
report the damages which the complainant has sustained thereby. 
That the complainant, on such accounting, have the right to cause 
an examination of said defendant, The Mayor, Aldermen, and Com- 
monalty of the City of New York, its officers and servants, ore tenus 
or otherwise, and also the books, vouchers, and documents of said 
defendant, as said master may appoint. 
That a perpetual injunction be issued herein against the said The 
Mayor, Aldermen, and Commonalty of the City of New York 
96 and the said Andrew H. Green, as comptroller thereof, re- 
straining the said corporation and the said comptroller and 
their and each of their officers, attorneys, agents, servants, and em- 
ployees, from directly or indirectly making or using or in any way 
counterfeiting or imitating the invention and improvement de- 
scribed in and secured by the said first and second claims of the 
said letters patent granted to the complainant herein as aforesaid 
otherwise than by continuing the use of registers in which bonds or 
coupons have now been placed for the purpose of keeping therein 
and referring to said bonds and coupons only. 
That the complainant recover of the said defendants his costs 


and disbursements herein, to be taxed. 
(Signed) HOYT H. WHEELER. 


(Endorsed :) U. S. circuit court, southern dist. of New York. 
Francis Munson ag’st The Mayor, Aldermen, and Common- 
97 alty of the City of New York. Decree. Royal S. Crane. 
compl’t’s solicitor, Staats Zeitung building, Tryon Row, N. 
Y. city. U.S. circuit court. Filed Aug. 26, 1880. Juhn I. Daven- 
port, cierk. , 
98 U. States Circuit Court, South. Dist. New York. 
Francis Munson 
v8. 


THE Mayor, ALDERMEN, AND COMMONALTY OF THE City oF NEW 
YORK. 


Proceedings before S. D. Law, master pro hac vice, in above suit, under 
and in pursuance of the order of reference made in said suit on 


the 15th day of June, 1880. 
New Yorks, December 1, 1880. 


Issued summons at request of Royal S. Crane, Esq., solicitor for 
complainant, returnable December 8, 1880, at 2} p. m. 


New York, December 8, 1880. 


Adjourned to December 16, 1880. 
New York, December 16, 1880. 


New York, March 29, 1881. 


Issued summons at request of complainant’s counsel, for hearing 
for April 6, 1881, at 2. p. m. : 


Adjourned to further notice. 
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99 New York, April 6, 1881. 
Present: R. 8S. Crane, for comp’t; F. H. Betts, for def ’ts. 


Complainant’s counsel produces before the master notice of hear- 

ing for this day, April 6th, with admission of service by Wm. C. 

Whitney, corporation counsel, and the same is marked “ Complain- 
ant’s Exhibit Notice,” S. D. Law, master pro hac vice. ) 

Also issued summons for production of books, papers, &c., as to 
the registers and books for filing, preserving, and recording bonds, 
coupons, and made or used by defendants, returnable on April 20th, 
2 p. m. | 

idieoneell to April 20th, 2 p. m. 


NEw York, April 20, 1881. 


Present: R. S. Crane, Esq., for comp’t. 
Mr. Hunt, clerk .of defendants’ counsel, who represents that Mr. 


trying a cause there pending. 

The defendants did nut appear in obedience to the summons 
issued on the sixth inst. 

Adjourned to Thursday, April 28th, 2 p. m. 


| NEw YorkK April 28, 1881. 
Present: Mr. Crane, for comp’t; Mr. Hyde, for def ’ts. 
Complainant filed with the master the original summons of the 
master, issued by him on the 6th day of April inst., with 
100 ~=—s proof of service of same upon Allan Campbell, the comp- 
troller of the city and county of New York, on the 7th day 
of April, and the same is marked “Complainant’s Exhibit Sum- 
mons,” S. D. Law, spec. master. 
Adjourned to May 3, 1881, at 3 p. m. 


| New York, May 3, 1881. 
Present: R.S. Crane, Esq., for comp’t; F. H. Betts, Esq., for def’ts. 
Defendant produces, under the summons of the master, issued on 

the 6th day of April, three books from the finance department of 
the city of New York, which are endorsed as follows: 


County bonds. City bonds. = City bonds. 


Consolidated stock, | Consolidated stock— | Tax-relief bonds, No. 
$500. city, $500. 2, $1,000. 


3699 to 3046. 501 to 750. 1 to 250. 


Consolidated coupon | Gold coupon stock. | Currency coupon 
stock. bonds. 


Betts is actually engaged in the supreme court in Kings county 
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101 Witt1AM B. CARROLL, a witness produced, being duly 
sworn, deposes and says: 


Iam aclerk in the finance department of the defendants, and 
have been so for the last eight or nine years. I have now produced 
three books from the said department, which are books formerly 
used by the finance department for the preservation of canceled 
coupons and coupon bonds. 

Q. 1. Have you with you a statement of the number of books that 
have been used in the finance department of the defendants sub- 
stantially like those now produced and of the number of bonds and 
coupons now contained in each of said books? 

A. I have not. 

Q. 2. Please give the details of the statement you have made and 
produce. | 

A. I have a statement of the books formerly used in the comp- 
troller’s office for the preservation of canceled bonds and coupons, 
stating the different kinds of bonds, the different amounts of such 
bonds, the different amounts of such coupons, the number of spaces 
on each page for coupons, the number of books required for each 
different kind of bonds, and the maximum number of coupons 
which have been pasted on each page of each book; also a separate 
maximum statement of the number of canceled bonds pasted in the 
books up to June 1, 1880. These statements are, to the best of my 
knowledge and belief, correct. 


The statements produced by the witness are put in evidence by 
complainant’s counsel and are marked “ Statement No. 1,” S. D. Law, 
spec. master, and “ Statement No. 2,” S. D. Law, spec. master. 


102 These book were commenced to be used in 1872—some of 

them ; others were commenced to be used in 1875, and they 
all ceased to be used in June, 1880. No bonds or coupons have been 
placed in any of such books since June 15, 1880, the date of the 
service or filing of the opinion of the court in this suit. The 
total number of all the books which have been so used by that 
department is 119. The whole number of bonds which have been 
placed or put in those books is about 4,904. There have been no 
other books used for such purpose other than those I have men- 


tioned. — 


Cross-examined by Mr. Betts: 


These bonds, when pasted on the blank page, are pasted on the 
page opposite that numbered with the number of the bond. The 
page is not ruled in any way for the reception of the bond, nor is 
the page of the same size with the bond. There are no books or 
papers kept showing the number of books used for the preservation 
of canceled bonds and coupons. | | 

Cross-Q. 3. Since those books have been discontinued what 
method has been practiced for preserving bonds and coupons in the 
finance department ? : 


8—160 
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(Objected to as immaterial and beyond the scope of the reference 
to the master and as outside of the record; question admitted by 
master; exception taken by complainant’s counsel. 


A. By filing the coupons and bonds away in boxes after they are 
numerically arranged and sorted. | 


Adjourned to May 19, 1881, at 2 p. m. 


103 | New York, May 19, 1881. 


Present: R.S. Crane, Esq., for complainant; F. H. Betts, 
Esq., for defendants. | 
Adjourned to May 23, 1881, at 10 a. m. 


: New York, May 23, 1881. 

Present: R. S. Crane, Esq., for complainant; F. H. Betts, Esq., for 
defendants. 

Complainant’s counsel, upon the notice and affidavit produced 
before and filed with the master, and which is marked “ Com- 
plainant’s Exhibit Notice and Affidavit,” S. D. Law, spec. master, 
and a copy of which has been served upon defendants’ counsel— 

Moves for an order for the examination, in Chicago, of the follow- 
ing persons, Francis Munson, the complainant; Amos T. Hall, 
Charles S. Bartlett, and William E. Gilman (being the persons men- 
tioned in said affidavit), as witnesses on the part of the complainant. 

Defendants’ counsel objects to any order being made for the ex- 
amination of said witnesses or either of them for the following 
reasons : 

1. As to the witness Francis Munson, because he is the com- 
plainant, and it is the duty of the complainant to appear in person 
before the master and give such testimony as he is competent to 
give, and no reason is shown for not producing him orally before 
the master. 

2. As to all the witnesses, because the statement in the affidavit, 

on motion for an order for their examination, substantially 
104 = states that they are to be examined as experts, and it is 

not competent to prove by experts in Chicago the value, bene- 
fits, or profits to them or either of them of the use of the com- 
plainant’s alleged plan, the reference to the master being to deter- 
mine the profits derived by the defendants and not those derived by 
the proposed witnesses. 

3. No sufficient reason is shown for examining witnesses in Chi- 
cago as experts rather than orally before the master. | 

Complainant’s counsel, in answer to above objections on part of 
defendants, says : 


As he reads the statute it is entirely competent for the master to_ 


issue an order for the examination of any witnesses whatever when 
such witnesses reside more than one hundred {miles from the mas- 
ter’s office. It is immaterial whether they are experts or are to be ex- 
ainined as to matters in which expert testimony is not required. The 
statute makes no distinction between experts and other witnesses, 
and the testimony of witnesses in Chicago, as to the advantages of 
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the use of complainant’s patented plan, is as available as though 
they had used the plan in New York instead of in Chicago. Ifthere 
is any difference in the two places as regards profits that difference 
can be easily arrived at by testimony to be given by defendants. 
Objections of defendants’ counsel overruled by the master; and 
Ordered by the master, That the testimony of the said witnesses, 
Francis Munson, Amos T. Hall, Charles S. Bartlett, and Wil- 
105 liam E. Gilman, be taken in this cause on behalf of the com- | 
plainant by deposition according to the acts of Congress, on 
notice to the defendants’ solicitor, as prescribed by said acts, of the 
time and place of the examination of said witnesses; that any ob- 
jections taken by either party to said testimony be entered upon the 
record with such testimony, and that the testimony of said wit- 
nesses, when so taken, be sealed up, as prescribed by said acts, and 
be directed to Joseph M. Deuel, Esq., the clerk of this court, at New 
York city, and that the depositions of, such witnesses be taken and 
transmitted to said clerk within thirty days from the date of this 
order. 
Adjourned to June 27, 1881, at 2 p. m. 


New York, September 9, 1881. 
Present: Mr. Crane, for complainant; Mr. Hyde, for defendants. 


Depositions of Francis Munson and Amos T. Hall, taken at Chi- 
cago on the 7th and 8th davs of July, under the order made in 
this cause on the 23d day of May, 1881, produced before the mas- 
ter, and put in evidence by the complainant. 


It is‘admitted by the defendants’ solicitor that the above-named 
witnesses are now more than one hundred miles from the place— 
the city of New York—where the court is sitting. 

Depositions received in evidence by the master. 
(Complainant rests.) 
Adjourned to September 20, 1881, 2 p. m. 


106 SEPTEMBER 20, 1881. 
Adjourned by consent to Friday, September 30, 1881, 2 


SEPTEMBER 30, 1881. 


Present: R. S. Crane, counsel for complainant, no one appearing 
as counsel for defendants. 3 


Adjourned to Friday, October 7, 2 p. m. 
New YorK, October 7, 1881. 
Present: Mr. Hyde, for defendants; Mr. Crane, for complainant. 
Adjourned to October 17, 2 p. m. 
New YorK, October 17, 1881. 


Present: F. H. Betts, Esq., for defendants; R. S. Crane, Esq., for 
complainant. 

Counsel for defendants moves to dismiss the proceedings in this 
cause, and that the master make a report finding only nominal 


p. m. 
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profits made or received by the defendants and nominal damages 
suffered by the complainant on the ground that no basis has been 
laid before the master to compute or estimate the complainant’s 
damages or the defendants’ profits, and that such evidence as has been 
introduced on the part of the complainant is wholly conjectural and 
speculative, and does not afford any basis for measuring the alleged 
value of the alleged invention in question. 

Defendants’ counsel comments upon the deposition of the com- 

plainant Munson taken in Chicago, and particularly to his 
107. = answer to the 41st cross-interrogatory, to show that he has 
never received royalty for the use of his invention, and to his 
answers to interrogatories 7, 19, 20, and 39, as showing that his esti- 
mate given in answer to interrogatory 20 as to the money value of 
the use of the patented invention is only opinion, and gives no basis 
or evidence why the rate mentioned is fixed upon. ° 
Counsel for defendants also moves that the deposition of the com- 
plainant Munson be stricken out as not affording any basis for any 
computation. | , 

Defendants’ counsel also refers to the answers of the witness Hall 
to interrogatories 7, 8,10, 11,and 12, and cites in support of his motion 
the cases of Sargeant vs. Lock Co., 17 Blatchf., 249; Garrettson vs. 
Clark, 15 Blatchf., 70; Ingersoll vs. Musgrove, 14 Blatchf., 541. 

Adjourned to Monday, October 24, 2 p. m., to hear counsel for 
complainant in opposition to motion of defendants’ counsel. 


OcToBER 24, 1881. 


Present: R.S. Crane, Esq., for complainant; Thomas Hunt, for 


defendants. 
Adjourned to Tuesday, Oct. 25, 1881, 2 p. m. 


oe | TurEspay, October 25, 1881. 
Present: R..S. Crane, Esq., for complainant ; C. W. Betts, Esq., for 
. defendants. 
R. 8S. Crane heard against motion. 
Adjourned to Tuesday, November 1, 1881, 2 p. m. : 


108 TurEspDay, November 1, 1881. 
Met pursuant to adjournment. 
Present: R.S. Crane, Esq., for complainant. 
Adjourned to Monday, November 7, 1881, at 2 p. m. 
NOvEMBER 7, 1881. 
Hearing adjourned by consent to Monday, November 14, 2 p. m. 


NovEMBER 14, 1881. 
Hearing adjourned to November 21, 1881, by consent. 


NOVEMBER 21, 1881. 


Present: R. S. Crane, for complainant ; C. Wyllys Betts, for de- 
fendants. | 

The master denies the motion of defendants to dismiss the pro- 
ceedings before him. 3 


saa? 
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And also that to suppress the deposition of the complainant Mun- 
son. 

Defendants’ counsel excepts to the said decisions of the master. 

The master also denies the motion of defendants, that he report, 
upon the testimony already offered, nominal profits and damages, 
on the ground that he has, under the order of reference in this cause, 
no power to make any report until all the testimony in the hearing 
before him has been put in. 

(Defendants’ counsel also excepts to such ruling of the master.) 


109 Wiu1aM B. Carrout, called on the part of the defendants 
testifies as follows: 


I have been previously examined in this cause before the master. 
I am acquainted with the system of filing bonds and coupons used 
by the defendants during the last eight and a half years. My em- 
ployment in the office of the comptroller has been, during that time, 
to receive the coupons and bonds when presented for payment, ex- 
amine them to see if they are due, and also if they are a proper 
claim against the city, and to enter the dates of presentation in 
books kept for that purpose, and to file them away. 

I have read the deposition of the complainant Munson as to the 
advantages of his system of filing bonds and coupons. 

Q. 1. I call your attention to the answers of said Munson in his 
depositions 4, 5, 6, and 7, and particularly 7, in which he states that 
it affords a complete history of each specific bond on the page cor- 
responding with its consecutive number; and, in case of counter- 
feits, overissue, loss, or theft, an immediate detection thereof will 
be discovered, and the real value derived by this plan would be the 
actual amount saved by it to the corporation issuing the bond. 
Please state whether these advantages have been realized through 
Munson’s system by the city of New York, and give’ your reasons 
for any opinion you may express. 


(Objected to on the ground that he has not shown himself a suf- 
ficient expert to testify on this subject and on the ground of the 
question embracing a variety of subjects and asking for conclusions; 
question admitted ; exception taken.) 


110 A. It has not, for several reasons: 
1st. The coupons are not pasted in at the time of payment, 
as it would be impossible for a clerk to do it, as they are presented 
in such large quantities and so mixed up that sometimes three or 
four months would elapse before they would be pasted in the books. 
2d. A book is kept in the department—the financial—in which 
the numbers corresponding with the coupons are checked off at the 
time of presentation. 
3d. The time that would be required to sort, trim, and paste the 
coupons in the registers would occupy the time of a great number 
of clerks. I don’t believe that it is a possibility to do it. 
I have never had any experience in receiving counterfeit coupons, 
nor have any ever been presented to me, nor has there been any 
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overissued coupons presented. When coupons have been presented 
before they are due the dates printed on the coupons cause their 
immediate detection. 7 

If counterfeit coupons had been presented they would have come 
to my immediate knowledge, and such would have been the case 
with overissued coupons; but it might or might not with over- 
issued or counterfeit bonds. 

To the defendants Munson’s system has been of no advantage in 
respect to overissued or counterfeit coupons. 

In respect to the loss or theft of coupons, there has been but one 
instance during my acquaintance with this system, and Munson’s 
system was of no advantage whatever in that instance of lost cou- 
pons, as the books are never referred to or used except when the 
coupons are pasted in; and the notification of the loss of these cou- 

pons of which I am speaking was filed in the department and 
111 the parties were notified that due care would be used to pre- 

vent their payment to other parties, but, as they were pay- 
able to bearer, the city, of course, was not liable. I notified the 
parties in this case myself personally. These lost coupons were in 
fact never presented. I do not remember the amount. | 

Q. 2. You spoke of a book kept in the department in which the 
numbers are checked off on presentation; please produce one of those 
books and explain the same and how long such books have been used. 


(Objected to as calling for outside matter not included in the scope 
of Munson’s invention, and in which the complainant has no inter- 
est, and for the further reason that it is clearly incompetent and 
immaterial to go into the general working of the finance department, 
especially if it is attempted to be shown that these present books 
are used outside of Munson’s system and have no relation whatever 
thereto; question admitted and exception taken.) 


A. This book or series of books called “ ticklers” have been in 
use since 1873, about the same time I think the Munson book began 
to be used. . 

On the top of each page is the title of the bonds between certain 
numbers and the dates when the bonds fali due. On the left-hand 
side of each page are numbers representing the numbers of the bonds 
between the numbers specified on the top of the page. The pages 
are divided into parallel columns, representing the years in which 
the coupons fall due, the years being printed at the top of such par- 
allel columns. Each column is subdivided into two divisions, repre- 
senting the months of each year on which the coupons fall due, and 

with the name of the month printed at the top. Each coupon 
112. ~—ihas a separate square allotted to it, in which the date of its 

presentation is entered. The coupons are not paid when they 
are presented, and when paid no entry is made thereof in these tick- 
lers. The entries in red ink {in the squares represent the date on 
which the coupons have been received in bulk from the London 
agency, and which were paid there. The entries in black ink repre- 
sent the coupons that are paid in the city of New York. 
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Book produced by the witness and as to which he has testified is 
marked by the master “Tickler No.1, November 21, 1881,” for 
identification. : 


Adjourned to November 23, 1 p. m. 


NovEMBER 23,:1881. 
Present: Counsel as before. : . 


Examination of the witness CARROLL resumed: 


Q. 3. Do you have in the office “ticklers” similar to the one pro- 
duced to keep a record of the bonds and coupons which are filed 
away in the Munson registers ? 


(Same objection as last mentioned ; question admitted and excep- 
tion taken.) 

A. Yes, sir; since 1873, to my knowledge. 

Q. 4. How complete a record was kept in these ticklers since 1873 
of the presentation of coupons of those bonds for which you used 
the Munson registers ? 


(Same objection and exception.) 


113 A. As complete a record as possible. 
Q. 5. What was the advantage of keeping these “ ticklers? ” 


t 


(Same objection and exception.) 


A. It was a more expeditious way to keep an account of the cou- 
pons that were paid by the finance department and a great deal less 
trouble. 

Q. 6. You speak in the last part of your answer to int. 2 of cou- 
pons received in bulk from the London agency; were those coupons 
those of the bonds which were filed in the Munson registers? 


(Same objection and ruling and exception.) 


A. There are no bonds filed in the Munson registers except those 
which have been surrendered to the finance department to be ex- 
changed for registered bonds, and as the unpaid coupons are surren- 
dered at the same time, of course no coupons could be paid in Europe 
belonging to such bonds. The Munson registers were, however, 
intended for the filing of the coupons attached to the bonds sent to 
the London agency. 

Int. 7. Now, state what were the bonds for the filing of which the 
Munson registers were obtained by the city. 

A. There were $15,000,000 of gold bonds, due in 1901, $3,000,000 
of currency bonds, due in 1890, and $2,384,000 of gold bonds, due 
in 1896; that comprises all the bonds for which these registers were 

obtained or used. 
114 Int. 8. Were there any part of these bonds or their cou- 
pons which were never placed in the Munson registers? If 
so, state what proportion, and why. 


(Objected to as incompetent and immaterial and calling for con- 
clusions; question adinitted and exception.) 
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A. I have examined every register and every page of every reg- 
ister, and there is not a single page but that has a bond or some 
_ coupons pasted on it. We pasted in these registers all the bonds 
that had been exchanged, and all the coupons that had been paid, 
down to the time of the service of the injunction in this case; we 


did not paste the coupons in day by day as paid, but would gener- | 


ally wait until the bulk of each certain dividend was paid and then 
the coupons we had on hand would be pasted in. At the time the 
Injunction was served there may have been coupons on hand that 
were never pasted in. | 

Int. 9. Was each coupon pasted in the separate square reserved 
for it in the Munson register ? 7 

A. Yes; except in the case of bonds being surrendered for ex- 
change into registered bonds; then the coupons were pasted in the 
register in sheet form. 

Int. 10. What was your custom in regard to the bonds and cou- 
pons sent to the London agency? Please state where those coupons 
were paid, when received by the department, and how pasted in. 

A. The coupons paid by the London agency were sent to the 
finance department about twice a year, in bulk ; after entering such 
coupons in the ticklers they were then pasted in the Munson regis- 
ters in their appropriate places, each one in its proper square. 

Int. 11. What proportion of the bonds for which the Munson 
registers were obtained were taken by the London agency and the 

coupons thereof paid in London ? | 
115 A. There were $15,000,000 of bonds. The gold bonds, the 
other bonds I have mentioned in my answer to the 7th int., 
were not sent to London. I cannot state what proportion of the 
coupons belonging to such $15,000,000 bonds was paid in London 
and what paid here. Sometimes for a given dividend more would 
be paid in London and sometimes more here. 
Int. 12. In respect to the bonds taken by the London agency, of 
what value to the city were the Munson registers as books of refer- 
ence to show what coupons had been paid. | 


(Objected to as immaterial and incompetent, calling for conclu- 
sions, and the witness not having shown that he is an expert for that 
purpose or that he has made any calculation thereupon ; question 
admitted and exception.) 7 

A. None. 3 

Int. 13. Were any of the Munson registers ever used for the pur- 
pose of reference to see what coupons had been paid? 


(Question waived.) 


Int. 14. For what purposes were the Munson registers used in the 
finance department ? | : 

A. They were used to paste the coupons in that had been paid 
and also to paste any bonds in that may have been surrendered to 
be exchanged for registered bonds. 

Int. 15. Were they used for any other purpose ? 

A. None that I knew of, unless possibly to serve as a check upon 
the ticklers in case of any dispute arising as to whether a coupon 
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had been paid or not. I mean by that if the coupon was pasted in 
it was self-evident that it had been paid. 
116 Int. 16. How often during the time of the use of these 
; registers did you personally refer to them for the purposo last 
stated ? 

A. But once, to the best of my recollection, that being the case 
referred to by me in my last examination when coupons had been 
lost. 

Int. 17. During the time of the use of these registers was your 
position or employment such that you would know of any question 
or dispute arising as to the payment or non-payment or loss of cou- 
pons? 


(Objected to as leading and incompetent; admitted and exception.) 


A. To the best of my knowledge, all questions relating to coupons 
have been referred to me for answering, as I have entire control of 
the coupon business as far as receiving them, recording them, and 
pasting them or having them pasted in their proper places. 

Int. 18. I now call your attention once more to the answer to 
question 7 of Mr. Munson’s evidence, in which he speaks of the de- 
tection of a counterfeit, overissue, loss, or theft of coupons and says, 
“ The real value derived from this plan would be the actual amount 
saved by it to the corporation issuing the bonds.” Please state what 
has been the actual amount saved by the use of the Munson registers. 
to the finance department with reference to counterfeit, overissue, 
loss, or theft of bonds or coupons. 

A. Not one cent. : 

Int. 119. What is the custom of that department in regard to the 
length of time that elapses between the presentation and payment 
of coupons? : 


Question withdrawn. 


117 Int. 20. Please state what has been the modus operandi of 
paying those coupons at the finance department. 

A. The parties presenting the coupons for payment are obliged to 
schedule them on blanks furnished by the department, putting down 
the numbers on each coupon, except where they run consecutively, 
and stating the aggregate amount of such coupons. These coupons 
and schedule are then left with the department, and the parties pre- 
senting them are — a memorandum receipt stating the aggregate 
amount of the coupons: presented. A voucher is then drawn in 
favor of such party presenting the coupons for said amount, and 
then a warrant on the city treasury is drawn for said amount. The 
warrant and voucher and schedule are then given to the auditor of 
accounts, and he audits such amount for payment. The coupons 
are canceled after examination by the clerk originally receiving 
such coupons, and they are then given to the disbursing officers ; 
the warrant and voucher after, and it goes to the comptroller for his 
signature. It—warrant, voucher, and schedule—are then sent to the 
mavor for counter-signature of the warrant. Thev are then returned 
to the finance department for signature of the warrant by the cham- 
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berlain. They then are again returned to the comptroller for his 
counter-signature of the warrant, and are then sent to the disburs- 
ing officer for payment upon presentation of the memorandum re- 
ceipt aforesaid. After payment of the warrant the voucher, schedule, 
and mem. receipt, together with the coupons, which have been ex- 
amined by the disbursing officers, are then returned to me, and 
after I find that the right amount of coupons have been returned to 

me I keep the coupons and give the voucher, schedule, and 
118 mem. receipt back to the disbursing officer, which he causes 

to be filed in the department. I keep the coupons until most 
of the dividend is paid before pasting them in the register, in order 
to avoid the frequent handling of the registers. 


Adjourned to November 29, 2 p. m. 


New York, November 29, 1881. 
Adjourned to December 7, 1881, 13 p. m. 


New York, December 7, 1881. 
Present: Counsel as before. 


Examination of the witness CARROLL resumed: 


Int, 21. Please look at testimony of Amos T. Hall on behalf of com- 
plainant, at int. 10 and its answer, which question reads as follows : 
“ What, in your judgment, would be the advantage or benefit in 
money for the use of the plan in question?” And the answer to the 
same is: “The answer to that question is of course an estimate. In 
my opinion the saving of the labor of an accountant would amount 
to at least halfa dollar a bond.” Also please read answer to int. 
12 of same witness, in which the witness says: “I fix my estimate 
upon the average length of time that the bonds of the corporation 
with which I am connected have been made to run, * * *_ the 
average being about twenty vears.” Now, from vour experience 
please give your opinion upon the same question put to the said 
witness Hall and give your reasons. : 


(Question objected to on the ground that the witness has not shown 

that he is capable to give an opinion on that subject, on ac- 

119 count of his not having yet testified that he has had any ex- 

perience in keeping bonds and coupons in any other way 

than the Munson method in use at or before the city adopted the 
Munson method.) 


Question suspended for the present by consent. 


Int. 22. What has been your experience in the use of plans other 
— the Munson method of preserving or keeping or filing bonds and 
coupons and in recording the presentation of the same, and over 
what period does your experience extend ? 

A. Since the service of the injunction, the last of August, 1880, I 
believe, it has been the practice in the finance department, after the 
coupons are entered in the ticklers and cancelled, to have them nu- 
merically assorted, keeping each different class of coupons by them- 
selves and filing them away in packages, running in numbers from 
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1 to 1,000, in compartments in cases in the safes, each package con- 
fined by elastic bands showing the face of the top coupon, which in- 
dicates the class of coupons in such package. When an unpaid 
coupon comes in and is paid it is put in the package to which it be- 
longs and in its proper position as to its number. 

Int. 23. (Int. 21 repeated.) 


(In addition to former objections tosaid interrogatory, complainant’s 
counsel further objects that the investigation must be confined to the 
usual way of preserving bonds and coupons in use at the time of the 
original infringement or of the issuing of the patent and not to any 
new system lately adopted by anybody, and the witness does not 
state that “ has made any calculation whatever upon the sub- 

ject. 
120 : (Question admitted, subject to further proof to establish 
that the system now in use by the finance department and 
described by the witness was known and used prior to the Munson 
patent.) | 


A. In the first place there is no way possible to make an estimate 
of the saving, as the use of the Munson plan requires extra work, 
and in the city’s case required the services of a clerk, whose whole 
duty virtually was to paste canceled bonds and coupons in the 
registers, and since the abolishment of the Munson method there has 
been an actual saving to the city of such clerk’s salary. 

Int. 24. Please state what the relative expense of the city has been 
in the matter of clerk hire for the filing and recording of bonds and 
coupons during the time since the service of the injunction as com- 
pared with an equal length of time during the use of the Munson 
system ? 

(Objected to, because the witness has not testified as to the amount 
of labor used in such filing, &c., in the one case and in the other, or 
that he has made any calculation in the matter, regardless of clerk 
or clerk hire. Question not admitted. Exception by defendants.) 


Int. 24a. What has been the comparative amount of labor and 
time employed and consumed in the filing away ef bonds and cou- 
pons under the Munson system as compared with the labor and time 
in filing and recording the same number of bonds and coupons under 
the system used since the service of the injunction ? 

(Objected to on the ground that the witness has not testified that 
he has made any calculation of the different amounts of labor re- 
quired under each system, respectively, and, again, he has:previously 


testified that no such calculation can be made.) 


121 (Question admitted under same terms as interrogatory 23.) 
(Exception by complainant to admission of question.) 
(Exception by defendants to the condition referred to.) 


A. As I have had experience both in filing coupons away under 
the Munson plan and under the plan now in use, I can state that 
under the Munson plan it requires at least three times as much time 
and labor as it does under the present plan, because the work under 
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the Munson plan is all additional to the work now used in the de- 
partment for filing coupons. 

Int. 25. In using the Munson system were mistakes ever made in 
pasting coupons in the wrong place; and, if so, what was the com- 
parative time employed in filing those coupons away properly under 
his system as compared with the time consumed in filing under the 
present system ? 


(Objected to on the ground that we are not to inquire as to what 
is saved in the one system over the other except in the proper use 
of the Munson system ; if mistakes are made or the clerk or paster 
does not know his business or does it improperly that subject 
cannot here be gone into; admitted on condition as above; excep- 
tion.) 


A. In using the Munson system coupons have been pasted in the 
wrong places, and when such error was discovered in order to get 
the coupon from such wrong place and place it in its proper and 
right place would occupy probably thirty minutes’ time, whereas in 

the present system, where a coupon was discovered to be in a 
122. ~=wrong package, all that is required is to remove it from such 

package and place it in its proper package, which time would 
probably be from one to two minutes. 

Int. 26. I now call your attention to the testimony of Mr. Hall, in 
which he says, “ Any good accountant would prefer paying the roy- 
altv” (meaning 50 cents a bond) “ rather than write out the book ”— 
that i3,a written history or memorandum of each bond and its 
coupons; please state from your experience your opinion upon this 
subject. 3 


(Objected to because the witness does not profess to have made 
any calculation of the difference in time used in the two contingen- 
cies ; question admitted ; exception.) 


A. The written history of each coupon, as entered in the ticklers 
as used in the department, is a complete history of the payment of 
the coupons as far as the city is concerned. At that time the sur- 
rendered coupon is canceled and filed away and a warrant drawn 
for the payment of such coupon. I would not pay, nor do I con- 
sider it worth, 50 cents a bond to abolish such system of writing in 
the ticklers and using the Munson system in its place. 

Int. 27. What would you pay and what do you consider it worth 
to make this change? | 


Adjourned to Wednesday, December 14, 1881, 2 p. m. 


| . DECEMBER 14, 1881. 
Adjourned by consent to December 21, 2 p. m. 
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123 DECEMBER 21, 1881. 


Present: R. S. Crane, Esq., for complainant; C. W. Betts, 
Esq., for defendants. 


Examination of the witness CARROLL continued: 


(Question is objected to by complainant’s counsel on the ground 
the complainant has nothing to do with any rule of damages laid 
down by the witness, predicated upon the use of any other plans 
than that in suit and others in use, at or before the time of the issu- 
ing of the patent or at or before the time of the original infringe- 
ment by the defendants, and especially is complainant not bound 
by any comparison to be made by the witness wherein an outside 
element, to wit, the tickler, is introduced, and that the witness has 
not shown his competency or expertness to testify as between the 
Munson plan and said other plans in use at said times of original 
infringements and date of patent; admitted as before; exception by 
— counsel; restriction objected to by defendants’ coun- 
sel.) : 


A. I would pay nothing nor do I consider it worth anything to 
change from the plan now in use back to the Munson plan, as I con- 
sider the present way of keeping an account of the payment of cou- 
pons far less laborious than the Munson system. 

Int. 28. Please look at int. 20 and its answer and state whether 
the use of the Munson system would in any way simplify the modus 
operandi of paying coupons therein stated and the complicated sys- 
tem necessary for their payment therein detailed. 


(Objected to as inadmissible and immaterial and incompetent.) 


124 A. It would not. 

Int. 29. Please examine the system of books for the keep- 
ing of coupons put in evidence by defendants before final hearing 
and marked Defendants’ Exhibits A 1,A 2, and A3 and shown upon 
pages 17, 18, and 19 of defendants’ proofs, and state whether you 
understand the same. : 


(Objected to as last above unless the witness has used the system 
referred to.) : 


A. I do. 

Int. 30. Compare that system as explained by the answers of Wim. 
E. Warren to int. 6 and following with the Munson system as used 
by the city of New York, and state what, in your judgment, is the 
relative advantage of either system over the other, giving your rea- 
sons for any opinion you may express. 


(Same objection.) 


A. In the Munson system on each page were spaces for all the 
coupons attached to any one bond whose number corrésponded with 
the number at the top of the page, while in the Warren system, as 
I will call it, the spaces are for the first coupons only! of the full or 
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total issue of bonds, as I understand it. The spaces on the second 
page would be for the second coupons of the total number of bonds, 
and so on, a separate page for all the coupons of a certain number 
and payable at a given time. One advantage I can see of the War- 
ren system over the Munson system is that when any one series of 
coupons are paid and canceled it would require less labor to paste 
them in than would be required under the Munson system. Another 
advantage would be that at a glance of one page it 
125 would be shown whether all the coupons of any one number 
payable at any one time had been paid, while in the Mun- 
son system it would require an examination of each page to ascer- 
tain if all the coupons payable at any one time had been paid. 
Int. 31. Would there, in your judgment, be any advantage in 
either one of these systems over the other as a means for the detec- 
tion of counterfeits, overissues, theft, or loss? 


(Same objection.) 
A. I can’t see any. 


Cross-examination: 


Cross-int. 32. Have you ever had any personal experience what- 
ever in the use of the Warren plan? | | 

A. No, sir; according to the best of my recollection. I have 
pasted coupons in another way than the Munson system, but whether 
that was according to or after the Warren plan I cannot at present 
say. 

Cross-int. 33. For whom were you working when you used this 
other plan ? 

A. The city of New York, and this was some time during the last 
eight years. 

(Answers in narrative form :) 


_ IT have worked for the city of New York in the bond and coupon 
department for the last seven, or eight years, to the best of my rec- 
ollection ; the Munson system was in use there when I commenced 
such service. I had not worked in that capacity before. 


(The witness interrupts his examination to proceed to the 
126 ~— court-house to satisfy himself what was the plan used by him 
and referred to in his answer to cross-int. 32.) 
On his return he says: 


The plan I referred to and used was the Warren plan, substan- 
tially, with the exception that 1 did not have the numbers of the 
bonds opposite the spaces for the coupons, as shown in Defendants’ 
Exhibit A 1, but spaces were formed only for the coupons ; the books 
were ruled by hand by me. I would write at the top of each page 
the kind of coupons to be pasted thereon and the date when the 
coupons fell due. I used those books only for the coupons of the 
series of bonds issued by the late towns of Morrisania and West 
Farms, now annexed to the city of New York—two or three small 
books. These books were made whien the city began to pay the 
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coupons on such bonds, after 1873; I think in 1874. Some of those 
bonds have been paid and some are outstanding, but most of these 
have been changed for registered bonds. : 


(Witness requested to produce at next hearing one of said books.) 


In these books no place or page is provided for pasting the bonds 
and no bonds have been pasted in, to the best of my recollection. 

Cross-int. 34. Have you compared the difference in time spent in 
pasting the coupons in the Munson and Warren plans or the one 
you used ? } 

A. I have never actually compared such time nor the difference 
in time required to look up paid coupons as pasted according to 
either system; in the system I used the bonds, as they became due 

and were paid, were filed away in the safe in a bundle or 
127. package by themselves; placed in paper boxes made for 

that purpose; the bonds are placed in such boxes as they are 
paid and cancelled ; I don’t know whether arranged numerically or 
not; other bonds than the issues last mentioned are placed in com- 
partments in the safe since we stopped using the Munson plan; I 
do not place them there myself; I have seen it done often; I don’t 
know whether they are put away numerically or not; I put away 
myself the coupons, no one else; they are filed away, with rubber 
bands, in packages supposed to run numerically from 1 to 1,000, 


from 1,000 to 2,000, and so on; all the coupons payable by the city, 


except those on the Morrisania and West Farms bonds, were pasted 
in books, according to the Munson system, down to the time when 
we ceased its use; since then they have been put away in packages 
as I have described. 


Adjourned to December 22d, 1} p. m. 


DECEMBER 22, 1881—1} p. m. 
Present: Counsel as before. 


Cross-examination of the witness continued : 


Cross-int. 35. Are the coupons upon the bonds for which you used 
the Munson system invariably payable semi-annually ? 
- A. They are due semi-annually, though not paid always when 
ue. 
Cross-int. 36. You state, in answer to int. 15, that the Munson 
registers were used to serve as a check upon the ticklers; were they 
of any value in that respect ? 
128 A. I never remember of using them but once for that pur- 
pose ; that was in the case of the lost coupons that I referred 
to in my direct examination. 7 
Cross-int. 37. Under the Munson system could you not, by look- 
ing rapidly through the Munson registers, learn what bonds and 
their formerly annexed coupons had been paid or exchanged for 
registered bonds ? 
A. Certainly. 
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Cross-int. 38. Under your present system would you not have 
to finger over a very large number of packaged coupons to learn 
what coupons had been paid and, in addition, have to search through 
the separate packages of bonds to find out what bonds had been ex- 
changed for registered ones? 

A. We would not have to touch the bonds at all to find out what 
coupons had been paid, but to find out what coupon bonds had been 
exchanged for registered certificates it would be necessary to refer 
to a book kept by the stock clerk, in which he enters the numbers of 
all coupon bonds that are presented to be exchanged for registered—if 
a question arose as to what coupons had been paid I would first refer 
to the ticklers, and if their payment was entered therein I would be 
satisfied they had been paid; examining and finding the coupons 
themselves would be no additional proof that they had been paid ; 
in case any doubt arose as to their payment reference would be 
made to the coupons themselves. 

Cross-int. 39. What is the difference in time that it takes to pack- 
ave a given number of coupons and bonds as you have described the 
city now do and to paste them in the Munson registers in their 
proper order, if you know? 

A. All I know about it is that the pasting of the coupons in the 
Munson registers would require additional time to the system now 

ID use. 
129 Cross-int. 40. Question repeated. 
A. I have never calculated the difference and cannot say. 

Cross-int. 41. What is the difference in time to search for a given 
number of coupons under the two conditions aforesaid ? 

A. I have never timed it and cannot say. 

Cross-int. 42. You say in answer to int. 23 that the clerk’s salary 
who pasted in the coupons in the Munson register has been saved 
by the city. Do you mean to be understood that no time whatever 
is taken to receive, sort, arrange in numerical order, package, and 
deposit in the safe the city’s coupons as you at present dispose of 
them ? | 

A. No; certainly not. 

Cross-int. 43. You state in answer to int. 24a that the work under 
the Munson plan isall additional tothe one now in use ; please state if 
you before the service of the injunction herein made the same iden- 
tical disposition of the coupons paid as you now do, and still after 
that removed them from the safe, and afterwards pasted them in the 
Munson register. 

A. We did, except they night not have been placed in the same 
compartments in the safe. | 

Cross-int. 44. Did you do this all yourself—the whole of it? 

A. I did for a time until I had an assistant; I think I was there 
abouta year before I had any assistant; we then did it together ; 
after a while I did no pasting, but would help sort and arrange nu- 
merically. 

Cross-int. 45. Under whose orders did you do all these things? 

A. I was detailed in the stock and bond department by the comp- 
troller, Andrew H. Green, and the stock and bond clerk and his as- 
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sistant explained to me the coupon work to be done in the 
130 _ _— office, how it had been done, and I went to work and did it 
according to those instructions. 

Cross-int. 46. Instead of using the ticklers could you not use the 
spaces allotted to each coupon in the Munson register to write what 
you did in said spaces in the tickler? 

A. You could, but the coupons when pasted in would cover that 
up. 
Cross-int. 47. Do you know whether any account was or is made 
—any books in your department of the payment of each separate 
coupon ? 

A. None, except in the tickler. 

—— 48. State exactly what you wrote in the spaces in the 
tickler. 3 

A. In the spaces curresponding to the numbers on the coupon 
representing the bond from which they were detached I wrote the 
date such coupons were surrendered to the finance department, as 
follows (supposing the coupon was presented to-day): 12-22-81. In 
case the numberson the coupons run consecutively the date of pres- 
entation of the first one is entered and the spaces for the following 
ones are merely dittoed. Coupons were paid generally about a week, 
on an average, after presentation. 

Cross-int. 49. Give your reasons why it was necessary to have the 
bonds and coupons of the city systematically preserved. 

A. Merely as a matter of business—a business-like way of doing it. 


By Master: 


Cross-int. 50. In the use of the Munson register in the manner 
described in the patent is there any necessity for arranging the cou- 
pons numerically and filing them away as you now do hefore such 

coupons can be placed in the registers, leaving out of con- 
131 _— sideration in your answer any formalities or modes of pro- 
cedure required by the rules of the finance department. 

A. None, except it lessens the labor and the chance of making 
mistakes in placing a coupon in the wrong place. 


Redirect by Mr. Berrts: 


Int. 51. Have you brought with you any of the books referred to 
in your cross-examination as used by the department in substan- 
— the same way as the Warren registers? If so, please produce 
them. 

A. I have brought the first two volumes of the books used for 
pasting in the coupons of the bonds issued by the late towns of Mor- 
risania and West Farms, now paid by the city of New York. The first 
volume contains 230 pages and the second volume 246. Most of the 
right-hand pages are filled with coupons, and coupons are on some 
of the left-hand pages. Each coupon is pasted on separately, and 
the coupons on a full page run in number from about 40 to 68 or 
70, according, generally, to the size of the coupons. The pages of 
10—160 
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these books are divided into spaces by pencil or pen rulings, accord- 
ing to the size of the coupons to be pasted therein. At the top of 
some of the pages is the name of the kind of bonds to which the 
coupons belong and the date when said coupons are due. On the 
first fly-leaf of each book is an index of all the different kinds of 
bonds, the coupons of which are pasted in, stating the pages on 
which to find any certain kind of coupons. All pages not marked 
at the top with the name of the kinds of bonds, as well as those that 
are, are mentioned in the index. The coupons are pasted in these 

books according to their numbers, each dividend being by 
132 __—sitself or together. If one or more coupons due at any time 

were not presented and paid a space was left on the page in 
the proper place for such coupon. I find on page 3 of vol. 1 coupon 
No. 144 missing and a space left for it between 143 and 145. I find 
like instances on other pages. 


_ The books produced are offered in evidence by defendants, and 
are marked for identification Vols. 1 and 2, S. D. L., Dec. 22, ’81. 


Int. 52. Were any of the spaces in such books used for recording 
any facts connected with missing coupons? If so, please refer to an 
instance. 

A. I find on page 20 of vol. 1, in two spaces left for coupons Nos. 
39 and 40, the following memorandum: “ Marked canceled on reg- 
ister.” 

Int. 53. Please compare the system shown in these volumes with 
the Munson system as used by the city and state what advantage 
either system has over the other in enabling you to see at a glance 
whether any particular designated coupon or coupons of a desig- 
nated bond is paid or unpaid. 

(Objected to as having already been gone into before final hearing 
and irrelevant and immaterial ; admitted and exception.) 


A. I don’t see any advantage of one system over the other. 
Int. 54.. What is the advantage of one system over the other in 


enabling you to record in spaces left for the coupons, and thus see_ 


at a glance in respect to any specified coupon any statement respect- 
ing its loss, overissue, cancellation, counterfeit, destruction, or other 
fact? . 


(Same objection continued.) 


133 A. I can’t see any. ? 

| Int. 55. Please make the same evomparison between the 
Munson and the Warren system, as you may be able to judge of the 
latter, by the use of the system shown in vols. 1 and 2. 


(Same objection.) 


A. There is no preference at all, so far as recording, &c., is con- 
cerned. 

Int. 56. Please compare the two systems mentioned in the last an. 
swer—i. e.. Munson and Warren’s, and state what is the advantage of 
either system over the other as a means of a complete and systematic 
filing and preservation of coupons. 
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(Same objection.) 


A. The only advantage the Warren system has over the Munson 
is that it weak require less time and less labor to paste the coupons 
under the Warren system than it would under the Munson system. 

Int. 57. Comparing these two systems, state whether, in your judg- 
ment as derived from your experience, it is or has been of any ad- 
vantage to the city of New York, as a means of reference, to have 
their coupons filed away in the Munson book with all the coupons 
of a certain bond together in their order? 


(Same objection.) 


A. To the best of my recollection, there has never been but one 
case where a reference had to be made to the books, under both or 
either system, and that was no advantage to the city of New York, 

but for information to outside parties. 
134 Int. 58. Has the question ever arisen, while you have been 
in the department, or could a case arise, in which it would be 
a pecuniary advantage to the city of New York to have the question 
determined whether all the coupons of any designated bond were 
paid ? 


(Same objection.) 


A. There has never any such question arisen, to the best of my 
recollection, nor do I know of any case where it could arise. 


Adjourned to January 5, 2 p. m. 


JANUARY 5, 1882. 
Adjourned to January 11, 1882, at 1} p. m. 


JANUARY 11, 1882. 
Present: Counsel as before. 


Cross-examination of the witness CARROLL by Mr. CRANE: 


The Munson registers were in use when I went into the coupon 
department, or stock and bond clerk’s office, which was in 1873, and 
I believe they had been used for about a year previous; I went into 
that office the latter part of 1873. 

I think the Warren books were first used in the latter part of 1874. 

Cross-int. 59. In the Warren books, so called, was there any desig- 
nated space appropriated or used for the pasting in of any designated 

bonds? 
135 A. In the so-called Warren books there are blank pages on 
which the bonds could be placed, but there was no desig- 
nated place for any particular bond, and no bonds were ever placed 
in such books. 

I have never compared the difference in time required to paste 
the coupons in the Warren books and in the Munson books. 

The same disposition was made of the coupons before they were 
— in the books in respect to the Warren books and the Munson 

ooks. : 
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We used ticklers when we used the Warren books as when we 
used the Munson books, but in the former case they were not ex- 
actly like those used in connection with the Munson books. 

In the Warren ticklers we used the registers of the bonds issued 
by Morrisania and West Farms, and in each column, at the top, we 
put the year, and opposite each number of the coupon we would 
put, on its presentation, the date when it fell due instead of the 
.date when it was presented. In some cases after writing in the 
date when a coupon fell due I have also entered the date of its pres- 


entation. 
W. B. CARROLL. | 
Adjourned to Monday, January 16, 1882, at 11 a. m. 


136 | ~ January 16, 1882. 
- Adjourned by consent to Monday, January 30, 1882— 
1 p. m. 
e's JANUARY 30, 1882. 
Present: Counsel as before. 


Joun J. Donovan, a witness called on the part of the defendants, 
being duly sworn, testifies as follows : 


I am general book-keeper of the Delaware and Lackawanna Rail- 
road Company line at Avondale, New Jersey ; am 41 years of age; 
I have been with that company since October 4, 1869; have been 
general book-keeper since April, 1873. 

Int. 1. Will you explain the system of filing away coupons, if any 
such existed, which had been in use by that company during the 
time of your employment as book-keeper? 


(Objected to as immaterial, and the system having been illus- 
trated and explained by some one from this company before final 
hearing, and incompetent and immaterial.) 


A. There is one book made for each year, which is intended for 
two payments, as the interest on our bonds are payable semi-annu- 
ally; there are spaces allotted for each coupon from the number on 
the first bond to the number on the last bond. The system which 
we used is that which is known as the Warren svstem. | 

I here produce one of the books used by our company for the Del- 
aware, Lackawanna and Western second-mortgage bonds, commenc- 

Ing March, 1865, and extending down to and including the 
137 payment of September, 1865, for interest on such bonds. I 

understand this system was invented by William E. Warren. 
At the top of each page is the date or month of the payment, as 
March, 1865, and September, 1865. 

On each page the coupon spaces are numbered consecutively from 
1 to the last coupon of the series of bonds; in this instance from 1 
to 2689. Coupons of different bonds, but of the same payment, are 

laced upon each page. 

The sheet hereto attached, marked Exh. “ Del. and L. R. R., Jan- 
uary 30, 1882,” is a copy of the first page of the book produced by 


ab ai ciih re MN nae 0 


*¢ ee 


- “_ 
s 
es 


PLOT A a0 a 


M., A., AND C. OF THE CITY OF N. Y., &C., VS. F. MUNSON. 77 


me, the coupons being pasted in the spaces upon which writing has 
been made; the other spaces on the first page in the book have no 
coupons pasted in them, and are marked with a cross in blue pencil. 
The cross indicates that the interest or coupons has been registered 
or that the bond has been retired. If aspace had no coupon in it 
or mark it would indicate that the coupon for such number had not 
been paid. 
Int. 2. For what are these books valuable ? 


(Same objection.) 


A. As a reference that the coupons are or are not paid, as the case 
may be, they would be a detection for the overissue or counter- 
feiting of any past-due coupon, for the reason that two coupons for 
the same number and same payment being presented one must be 
an overissue or a counterfeit. If there were any coupons that were 
destroyed or lost that book would be a record that they had not been 
paid. The spaces for coupons could not be utilized to write therein 

any information astothecoupon. Ifthe interest for any bond 
138 hasnot been made for any particular payment, the party rep- 
resenting himself as being the owner of the coupon and that 
it has been mislaid or lost, the company will pay him the interest 
upon the receipt of a bond of indemnity, and in the spaces allotted 


-.—Tor such coupons a history of the transaction is made. If it was 


desired at any time to find out whether any particular coupons of 
any particular payment had been paid, lost, counterfeited, over- 
issued, stolen, or destroyed I should refer to the book, to those num- 
bers, and would there find either the coupon itself or a record of 
what had become of it, or a blank space indicating that it had not 
been paid and had no record as to it. 

Int. 3. I now show you asystem of filing away coupons and bonds, 
called the Munson system. Please state whether you understand 
that. If so, please compare it with the Warren system used by your 
company and state what, if anything, is the advantage, either as to 
convenience or completeness of record of either system over the 
other, either as a system of filing or a system of record and detec- 
tion. 


(Objected to, as it has never been shown that the witness has used 
the Munson system, and hence not competent to testify as to any 
comparison between the two; question admitted ; exception taken.) 


A. I understand the Munson system, with one exception—that is, 
in relation to the coupons cut off registered bonds. I can’t say, as 
far as any record is concerned, because I have had no information 
as to the Munson system as to what had become of interest on bonds 
that had been registered or retired or lost or stolen or disposed of in 

any way, except by payment. 
139 In the Munson system there are spaces for each coupon, in 
which any record as to such coupon could be made; there 
is one advantage which I see in the Warren svstef, which is in re- 
lation to the saving of labor, and not so liable ‘to the making of 
mistakes in pasting in coupons in their proper places—that is, it is 
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easier to paste the coupons in the Warren system and less liable to 
mistake, because the coupons are pasted in consecutively and you 
do not have to turn from page to page, according to the number of 
the bonds. In the Munsom system there must be as many pages as 
bonds., In the Warren system there are only as many pages required 
as are equal to the whole number of bonds divided by the number 
of coupons on a page, which, in the book I have bought, is 24. As to 
mistakes in filing away the coupons in the Warren system, you need 
only keep in mind the number of the coupon, while in the Munson 
system you have to keep in mind the number of the bond and also 
that of the coupon. By the Munson system I do notsee but that the 
record is the same in respect to completeness as in the Warren sys- 
tem. I see one more advantage in the Warren system, which is that 
it is not necessary to have all the books made at one time, as one at 
a time for the payment of one year’s interest is enough; but by the 


Munson systein it is necessary, as I understand it, to have the series 


of books complete. As to reference of past transactions, as far as the 
record is considered, I consider that it is much easier to turn toa 
payment of interest than it is to turn to the bond, because a person 
will be nore apt to remember the date of a payment than he would 
the number of his bond. According to my experience and accord- 
ing to the Warren system I could tell you at any time the interest 
past due and not paid by date, but not the number of the bond ; 
but it would be a matter of some trouble to tell at any time 
140 the amount of payment of interest upon any particular bond. 
Int. 4. Has it been your experience that the question has 
arisen as to how many coupons of a particular bond have been 
aid ? 
. A. Yes; but not by anybody outside of the company. 

Int. 5. In your judgment, which is of most advantage to the com- 
pany issuing the bond, to be able to determine easily by reference to 
the books what payments of a certain date have been made or to 
determine easily what coupons of a certain bond have been paid ? 


(Objected to as immaterial and not binding the complainant.as to 
what has been the experience of this particular company ; question 
admitted.) 


A. I should think that it would be more advantage to the com- 
pany to know the amount paid according to date and not according 
to the number of the coupon or bond. 

Int. 6. Please now compare the Munson and Warren system and 
state, from your judgment, derived from your experience, whether 
there would be any pecuniary advantage to the company issuing a 
bond in the use of either system over the other. 


(Objected to, as the witness has not shown he has used the Mun- 
son system at all, and that the Warren system does not comprehend 
the pasting of any bond in the book, and hence the scope of the War- 
ren system is not equal to the Munson system, and therefore no 
— comparison can be made; question admitted ; exception 
tuken. 
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141 A. In the issuing of the bonds, I should say no; in. the 
filing of the coupons, I should say yes, because in the Warren 
system it would not require as many books at the start; one book 
would be sufficient; and in the second there would be a saving of 
labor in pasting in the coupons in the Warren system over the 
Munson. : 
Int. 7. ‘What has been the custom of your company in regard to 
the filing away of bonds or their cancellation ? 


(Same objection, and as not binding-complainant.) 


A. When the bonds are presented for payment and paid by the 
treasurer, and afterwards handed over to the transfer clerk, who files 
them away after recording their payment in the bond ledger. 

Int. 8. In your judgment, what would be the pecuniary advantage 
to the company as compared with this system of filing away bonds, 
as mentioned in yvuur last answer, to be able to file them away by 
pasting them in books, in connection with coupons? 


(Objected to.) 


A. I don’t see that there is any. | 

Int. 9. Please state about how many books for filing coupons your 
company has which have been used according to the Warren system. 

A. I cannot answer that. There area great many. There are 
about twenty-five books in this one series of second-mortgage bonds, 
one of which books I have produced to-day. These bonds were issued 
about 1856 and matured in 1881. 
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Cross-examined: 


A. I have never seen the Munson system before to-day, and 

142 have never had any experience as to the difference of time it 

takes to file the coupons under the two systems, or to hunt 

up coupons under the two systems. In the two systems, after the 

coupons have all matured, the books are the same in number if the 
coupons are filed in books like that produced by me. 


J. J. DONOVAN. 
Adjourned to Feb. 2, 1882, at 1 p. m. : 


New YORK, Feb. 2, 1882. 
Adjourned, at request of counsel for defendant, to Feb. 8,1 p. m. 


New York, Feb. 8, 1882. 
Present: Counsel as before. 


JoHN O’BRIEN, a witness produced on the part of the defendants, 
being duly sworn, deposes and says : | 


I reside in the city of New York, at No. 19 East Twenty-sixth 
street, and am a banker and broker at 58 Wall street. | 
Int. 1. Are you familiar with the filing and preservation of cou- 
pons in books designed for the purpose. If so, state when and 
—— you first became familiar with it and for how long you have 
nown it. 3 
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A. Iam familiaras far as my own experience is concerned, having 
adopted a plan when I first began to file coupons which had been 
= ; that is about twenty-four or twenty-five years ago. When I 
1ave had any coupons to file away I have since then used that plan 
and have never changed it. I was treasurer of the Second Avenne 
railroad when I first commenced to file paid coupons. I have also 
used that plan in my own office for a church corporation. 


143 (Witness produces a book of the Second Ave. R. R. Co. first 
mortgage coupon bonds, commencing Ist June, 1865.) + 
(Defendant’s counsel admits that the plan used by the witness is 
the same as that called the Warren system, as to which evidence has 
_ been heretofore given.) 


The witness continues: The coupons in the book produced are 
pasted in in numerical order in spaces allotted to them and num- 
bered for them. In case a coupon was not presented until some time 
after it was due a space was left for it in the book and it was pasted 
in such place when it was paid. 

Int. 2. Are you acquainted with the system of filing bonds and 
coupons invented by Mr. Munson and now in controversy ? 

A. I can’t say I know about his invention; I have seen a system 
similar to this in use (pointing to a book), which is the Munson sys- 
tem ; I didn’t know whether it was patentable or not. 

Int. 3. Is your acquaintance with the filing away of coupons and 
their preservation in spaces allotted to them and numbered for them 
in books sufficient for you to estimate the comparative merits and 
value of this Munson system and your own plan used on the Second 
Avenue R. R. Company ? 


(Objected to, as the witness is not shown to have ever used or 
known anything about the merits of the Munson system, and, further, 
that it has been decided that the Warren and Munson systems are 
entirely different,and as immaterial and incompetent; question not 
admitted ; exception.) 


Int. 3*. Are you familiar with the needs of a corporation 

144 issuing a series of bonds and coupons in respect to the filing 

away of the same when presented and the noting of any loss 

or counterfeits, and also as to the need of any reference to such cou- 

~~ and bonds to determine what has been paid and what has not 
een paid? 

A. It is quite proper for a corporation when notified of the loss of 
a coupon to guard against a wrong payment, which the Warren plan 
would do as well as the Munson system; quite as well. I have 
never had a notice of the loss of a coupon such as have been paid at 
my Office, nor of the counterfeit or destruction of any bond or cou- 
pon payable at my office—Wm. & John O’Brien. 

Int. 4. It has been testified for the complainant herein that the 
value of the Munson system to any coporation using it is fifty cents 
for each bond issued. Please state from your own knowledge, de- 
rived from your experience in the filing away and preservation of 
coupons in books and in numbered spaces allotted to them, what, in 
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your opinion, is the value of this Munson system, as compared with 
your own or the Warren system, to the corporation using it. 


(Objected to on the ground that it has been determined in this 
action that the Warren and Munson systems are different, and, fur- 
ther, that the witness does not profess to know anything whatever 
about the workings of the Munson system, and, further, that the 
question is not correct in the statement that it is fifty cents for each 
bond issued simply and alone, said testimony being that it was fifty 
cents a bond for using the Munson system instead of the old system 

of packaging.) 
145 (Question modified by inserting after the words bonds is- 
sued the words “as compared with the system of filing the 
coupons away in packages en muaase.”) | 

(Further objected that there is no proof that the witness ever filed 
bonds and coupons en masse in packages; question admitted ; excep- 
tion taken.) 


A. I would not give fifty cents in ail for the privilege of using any 
other system in preference to my own; the Munson system is a little 
neater. 

Int. 5. Of what pecuniary value is it to a corporation issuing a 
series of bonds and coupons to keep a record of any kind of the loss, 
destruction, or counterfeit or theft of any issued bond or coupon ? 

A. I don’t consider it of any advantage to the company, only an 
advantage to the loser of the bend or coupon. If a coupon bond 

ayable‘to bearer is lost it is good against the company in an innocent 
older’s hands. . 

Int. 6. Of what pecuniary advantage is it toa company issuing 
bonds and coupons to be able to tell by immediate reference, with- 
out any loss of time, which of the coupons of any given bond has 
been paid or not paid, and state upon what you base your judg- 
ment? 


(Objected to, as the witness does not profess to have had any ex- 
perience whatever on the subject; question adinitted; exception.) 


A. I can’t say what the pecuniary advantage would be. 

Int. 7. In your experience of twenty-five years has an occasion 
ever arisen in which either of your companies would have derived 
any pecuniary advantage by being able to discover more expedi- 
tiously than could be done by your system of filing coupons just 

what counons of any given bond were paid or not? 
146 A. No, sir. 
Int. 8. Hasit been your experience when bonds are puid to 
file them away in packages ? ) 

A. No, sir; the bonds which have come due and been paid and 
canceled I have always destroyed. 

Int. 9. What, in your opinion, as compared with the system of de- 
stroying paid bonds, would be the pecuniary value to the corporation 
of being able to file them away in a book, each bond on a page op- 
posite to the page containing its coupons? | 
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(Objected to, as witness has no knowledge as to the latter part of 
the question ; not admitted ; exception.) } 


Int. 10. In your opinion, is any system for the preservation of 
bonds after they have been paid of any ‘pecuniary advantage to the 
corporation issuing them? 

A. If a bond is paid and satisfaction piece recorded I do not see 
any advantage of keeping the bond on file. 

Int. 11. Please compare the so-called Munson system with your 
own and state whether there is any advantage in either system over 
the other as to the ability to record in the spaces allotted to each 
coupon any facts, such as counterfeit, loss, or destruction. 

A. There is so little advantage, in my mind, that I would not be 
willing to pay the expense of having a book ruled by print rather 
than use my system, in which the books were ruled by hand. 


Adjourned to February 12, 1882, 12 m. | 
New York, February 12, 1882. 
Adjourned to February 15, 1882, 12 m. 


147 New York, February 1o. 
Adjourned to February 21, 1882, 1 p. m. 


New York, February 21, 1882. 
Present: Counsel as before. 


Cross-examination by Mr. CRANE: 


Cross-int. 12. Do you, from your experience, think that it is safe 
and profitable for a corporation to preserve its paid coupons in a 
systematic manner in books? 

A. I don’t know as there is any profit about it; the safety depends 
upon where the coupons are kept. 1 do not know as there is any 
advantage to a company in keeping its coupons after they are paid. 

Cross-int. 138. When did you commence to preserve coupons in 
books? 

A. I think some time in 1857. 

Cross-int. 14. About how many books have you filled with coupons 
under your plan? ; 

A. Probably not more than four or five; each book would hold 
probably from four to five hundred coupons. 

Cross-int. 15. Did you have the pages of your books divided into 
spaces to receive the coupons just before the semi-annual interest 
became due? 3 | 

A. My books were ruled as we needed them to put in coupons— 
not the whole book at once—and for the coupons that had not been 
paid spaces were ruled to suit the size of the coupons not yet pre- 
sented. | 

Cross-int. 16. You could net make any memorandum in your 

books for filing the coupons of any fact pertaining to a coupon 
148 duea year after its maturity or later under your plan from 
the fact that the spaces were not made to receive such coupons, 


could you? 
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A. I don’t see the necessity for making any such memorandum ; 
but if there was I could use whole sheets of the book ; that is one of 
the advantages of my plan. 

Cross-int. 17. In how many instances did you use any such sheets 
for such purpose ? 

A. I never had occasion to use any in any instance. 

Cross-int. 18. Did you ever file bonds and coupons away en masse ? 

A. For a limited time only; perhaps for two or three months, 
waiting for a committee to destroy them; for instance, during the 
last three months I have destroyed about twenty-five bonds 
($50,000.00) which I had filed en masse two or three mani previous, 
waiting for a committee to destroy them. 

Cross-int. 19. You say that if a bond is paid and a satisfaction 
piece recorded you see no reason in keeping the bond on file; why, 
then, did you so carefully preserve the coupons in books? 

A. Well, there was no occasion for keeping the books, after the 
bond had been paid ; the books in which coupons had ‘been filed 
were made for a series of years and paid coupons were filed in rota- 
tion in the coupon book ; the bonds I spoke of have been destroyed, 
but the coupon books remain in my safe so much rubbish. 

Cross-int. 20. Suppose you desire to pay a series of bonds befcre 
they became due or to exchange them for registered bonds or other- 
wise and issued a call for that purpose and a portion of ‘the bonds 
and coupons were returned, paid, and canceled, und the balance the 

holders desired to retain until they matured ; how would you 
149 _ preserve the paid or exchanged bonds and coupons until the 
others became due and were paid under your plan? 

A. I should file them away in numerical order en masse in pack- 
ages. 

Cross-int. 21. Could you use your books for that purpose? 

A. The books were not needed for that purpose; it was not a part 
of the plan; the coupons attached to the bonds paid or exchanged 
would not be put in the books, but would be filed away, with the 
— the coupons previously paid would have been pasted in the 

ooks 

Cross-int. 22. Would it not take more of an accountant’s time to 
make out a satisfaction piece and then properly preserve ‘that than 
to simply paste the bonds in a book ? 

A. The satisfaction piece is filed where the mortgage is moconded: 
the accountant has nothing to do with it; there is no satisfaction 
— of a bond, unless the bond is secured by a mortgage, to my 

nowledge. 

Cross-int. 23. Can you testify positively as to the difference in time 
spent by a clerk in filing bonds and coupons under the Munson 
system and that spent in packaging the same number en masse? 

A. There is a great difference in clerks; for myself, if I was the 
clerk, I had rather file them away on the package plan ; it would be 
a saving of time. 

Cross-int. 24. Question repeated. 

A. I don’t know that I have ever kept the time of a clerk sunghere 
in that business while he was doing it. 
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Redirect: | 
Int. 25. How long were you treasurer of the Second Avenue 
R. R.? 
150 A. Ten years and a half—from March, 1856, to October, 
1866. 


Int. 26. Did you use your system of books during all that period ? 

A. Yes, sir; for three different issues of bonds. 

Int. 27. How long did you use your plan for the church? 

A. Ten years, from 1871 to 1881; one issue, but different denomi- 
nation of bonds. 

Int. 28. You were asked on cross-examination as to what you would 
do, under your plan, in case bonds were paid or exchanged before 
they became due, and you stated that vou would file them away en 
masse in numerical order; in your opinion, would there be any ad- 
vantage in : case of that kind in the Munson system, either in 
economy, satetv, or saving of time? 

A. I think not; I would prefer the package plan for one reason, 
among others. If a committee (say of three, the usual number) of ex- 
amination was appointed, the package plan would allow each mem- 
ber of the committee to examine the bonds at the same time, while 
in the Munson plan but one of the committee could take charge of 
the book at one time, and a great deal of time could be saved in that 
way to the committee. 

Int. 29. In your opinion is there any pecuniary advantage to a 
corporation issuing bonds, as distinct from coupons, to be able to file 
them away in books under the Munson plan, as distinguished from 
filing them away in bundles? 

A. No advantage whatever, in my opinion; on the contrary, I 

think there is an advantage in.the package plan. 
151 Int. 30. In your last cross-answer you stated that you did 
not know that you had ever kept the time of a clerk employed 
in the business of filing bonds and coupons while he was doing it; 
as such business is done by clerks, practically, would it be possible 
to keep their time in such a matter? 

A. The time could be kept of a race-horse if you had a watch in 
your hand. The time of a clerk in sucli business could be kept if 
he had nothing else to do and you kept your watch in your hand 
counting time, but I have never known it to be done. 

Ne JNO. O'BRIEN. 

(Defendants’ testimony closed.) 

Adjourned to March 10, 1882, 2 p. m. 


| Marcu 10, 1882. 
Present: Counsel as before. 
(Complainant's testimony closed.) 


Defendants’ counsel calls the attention of the master to cross- ques- 
tion 23, put to the witness Carroll (Record, p. 38), and the condition 
upon which such question was admitted, and moves the master— 

That the condition upon which such question was admitted be 
struck from the record ; 


$ 
2 
é 
‘ 


ee Dit a Pua ess Sie erate é ae ae ee te x 
‘ TP Sy CCR pager Me Re 2S eee bees Baber eh Bi rer. 5 a eS UP gee Mirae oe bBo 
‘ ; ae , ers : bes 5 i. 2a 1 MPa age EN ater Pe EN Re © ea, ge ON. Pe ae 5, by 
: vile. I . é “> > RSs! Va oe 
: ¥ 


M., A., AND C. OF THE CITY OF N. Y., &C., VS. F. MUNSON. 85 


Or that defendants may be permitted to introduce further evidence 

to show that the particular method or plan of filing away coupons 

described by said witness Carroll in his auswer.to cross-ques- 

152 ‘tion 22 had been known and used prior to the issue of com- 
plainant’s patent. 

(Complainant’s counsel objects to such motion as being too late, 
the testimony having been p vaae$ and that it is improper to change 
the record to suit the shifting theories of the defendants’ counsel.) 

Held by the master that, in his view of the matter, it is not proper 
now to alter the record by striking out the condition referred to, as 
complainant’s counsel does not consent thereto. 

But he grants the motion of defendants’ counsel to put in further 
evidence to show that the particular plan or method of filing away 
coupons mentioned by the witness Carroll in his answer to eross- 
question 21 had been known and used prior to the complainant’s 
patent, such evidence, however, to be confined to such enquiry or 
fact and not to extend beyond it. 

Adjourned tu March 16, 1882, 1 p. m. 


_ New York, Mar. 16, 1882—1. p. m. 
Present: Counsel as before. : 


ARTHUR HENDRICKS, a witness mena on the part of the de- 
fendant, having been duly sworn, deposes and — 


Direct examination by F. H. Berts: 


I reside in Washington, D.C.; 1 am a clerk in the cial office 
of the Treasury Department. The register’s office is one of the bu- . 
reaus of the United States Treasury Department. 
153 Int. 1. Do you know how the paid couponsof bonds of the 
United States of all the different loans are preserved'? 


Question waived for present. 


Int. 2. How long have you been connected with the Register’s 
Office? 

A. Since July 14, 1865. ' 

Int. 3. What are your duties? 

A. I have supervision of arranging, assorting. counting, and reg- 
istering all redeemed coupons received in that office. 

Int. 4. How long have you been familiar with the method i in use 
in the United States Treasury Department of arranging, sorting, 
counting, and registering coupons? 

A. From within a few months—less than five or six—ftom my ad- 
mission into the Department. 

Int. 5. And how long have you had supervision of the,whole busi- 

ness ? : 

A. Since the summer of 1868. 

Int. 6. Are you familiar with the method in use in the Treasury 
Department for preserving bonds and coupons after redemption ? 
A. I am. 
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Int. 7. Please state how the United States Government preserve 
their redeemed bonds and coupons? 

A. The coupons are first assorted, according to loans—that is, the 
several loans are separated ; they are then again assorted by denom- 
ination—that is, the coupons of each different denomination are put 
by themselves; they are then again assorted by the different dates 
of the matur ity of the coupons, and then arranged i in numerical order 
and counted ; they are then registered—that is, an entry is made in 

the books indicating that the coupons have been paid; that 
154 ~— entry also indicates the time and place of redemption ; they 
are then placed on file—that is, placed on shelves for reference 
in boxes labeled indicating their contents ; the coupons are counted 
in packages of 100 each, taking the numbers as they have been ar- 
ranged in consecutive order, ten packages of hundreds being strapped 
together, making packages of thousands; and these are also ¢ arranged 
in consecutive order, so that the numbers run consecutively through 
the whole package. I produce for examination one of said packages 
of a thousand rege running from No. 11 (of $30 (value of cou- 
pon), act of March 5, 1863) to No. 8,696; these run in consecutive 
order—that is, the greater number follows the less, and not in the 
numerical order of the coupons, from 1 to 1000. The numbers of 
coupons that are not present in the package I have produced are 
either those of bonds which have been exchanged for registered stock 
or which have been redeemed in an account from some sub-treasurer 
other than the one who actually redeemed the coupons included in 
this package. The coupons redeemed by and received from each 
sub-treasurer are packaged by themselves; this package contains all 
of the coupons maturing January 1, 1865, ‘of all the bonds of the de- 
- nomination of $1,000, act of March . 1863, from No. 11 to No. 8696, 
redeemed by the Boston sub-treasury, arranged in the consecutive 
order of the numbers of the coupons; similar packages of coupons 
are kept for each of the sub-treasurers; the packages redeemed by 
each sub-treasurer are kept separate, because separate accounts are 
kept by the Treasury Department with each sub-treasurer. This 
method of preserving coupons has been in use in the Treas- 
ury Department since the year 1864, when our division was or- 
ganized; we have approximately 80, 000,000 coupons preserved 
in that way. The Government pay coupons of bonds 
155 other than those of its own issue; these are coupons of bonds 
issued by the District of Columbia and bonds of the Louis- 
ville & Portland Canal Co.; that was a private corporation turned 
over to and accepted by the Government; the coupons of the two 
last above-described bonds are preserved in the same way I have 
before mentioned, but all the coupons of these bonds are redeemed 
at Washington, and the coupons in a given package show all the 
coupons between the extreme numbers which have been redeemed 
at all; the coupons of the L. and P. Canal Company have been re- 
deemed by the Treasury of the U. States for about seven (7) vears, 
of the others for about five (5) years ; the Government has frequent 
occasion to refer to the packages of coupons to determine whether 
particular coupons have been paid; my experience is that no othe: 


TO Oe ee 8 NT Me mw 


eo ee aT aS an “ os ™ ~— ‘ < — f 
: ~. i Sa rig ee att te > et iy pas rs . + ¥ yas >, < 5 * nt ‘ - 
< * taney” . se a f= oes * Ss i te wo eS ei e 1 abn o ae de s Mo hee w , . 
SE ak Phe Pa Oe ese ES is ae nl a ate ol DP Ee Ro ae ee © Oe ee eS eee ig a. ee ain oe gent od ht ae : fs 3° 
: % : ? Re po Petes ig ; a es As fo ES Dae PRL TE MRE RS ks tes = 
; ~ a - oe . 


é 


M., A., AND C. OF THE CITY OF N. Y., £C., VS. F. MUNSON. 87 


system that I can imagine would answer our purpose ‘as well; the 
Government has pasted coupons into books for preserving them ; 
they were arranged in scrap-book form, each page being ruled b 
lead pencil to provide for the coupons attached to a particular bond, 
the coupons for each particular bond appearing on the same page 
in the same order that they had when attached to the bond; that 
mode of preserving coupons in books has been discontinued by the 
Government. 

Int. 8. Please state whether there were any practical inconven- 
iences in the use of such books for preserving coupons as you have 
just described. 

A. There were; we found such records both clumsy and super- 
fluous; clumsy because of the great space they occupied and the 
difficulty of handling, and superfluous because the object of preserv- 
ing the coupons in that shape had already been attained by arrang- 

ing them in consecutive order, as I have before described; it 
156 was necessary that the coupons should be assorted in the 
same way we do now ktefore thev could be pasted in such 
books; the books we used were destroyed by cutting out the coupons ; 
the coupons so cut out were then preserved and arranged in pack- 
ages, as ] have before described ; since those books were destroyed 
the Treasury Department has made use of no books for pasting in 
coupons. I personally supervised the destruction of such books by 
cutting out the coupons. I have visited the comptroller’s office in 
the city of New York and have inspected the method there used for 
ee coupons and the books there used for pasting in coupons. 
have also examined their system of filing away coupons in pack- 
ages ; there is no difference between the system used In said comp- 
troller’s office and that used in the Treasury Department for filing 
away coupons in packages, except that the coupons filed in the 
Treasury Department are filed there by account as they come from 
the sub-treasurers, while in the comptroller’s office they are filed 
according to dividends. I examined two systems in the comp- 
troller’s office of filing coupons in scrap-books; one was by date of 
maturity without reference to the number of the coupon, and the 
other in the order in which they were originally attached to the 
bonds; this latter form was identical with that once used in the 
Treasury Department and the books of which were destroyed, as 1 
have testified. 3 

Int. 9. In your opinion, derived from your experience in the 
Treasury Department, is there any value, either pecuniary or by 
way of convenience, in keeping paid coupons pasted in books,as you 
have described them ? 

A. None whatever. | 3 

Int. 10. Is there any pecuniary disadvantage or inconvenience ; 

if so, what? 
157 A. I consider it more expensive and more inconvenient; in 
regard to the inconvenience, coupons can be referred to, if 
necessary, with greater facility when arranged in packages, as I have 
described, and the pasting of the coupons in scrap-books and the pur- 
chase of the scrap-books would entail greater expense, and there 


1 iE aan ov en rete Thay AERA Ps 
~ ELL TORE AAS NEIL WOUND ch tt tg RN : scabhanateeaastiinises velo 7 ~~ outs 


88 F. MUNSON VS. M., A., AND C. OF THE CITY OF N. Y., &C., AND 


would be much less room required to keep coupons in packages than 
in books; if the coupons for each bond were pasted on a separate 
page it would require a great deal of labor in pasting in all the cou- 
pons maturing at a given date. I was detailed by the Register of the 
Treasury, B. K. Bruce, to come here and give testimony in this case 
at the request of counsel for complainant. 


Cross-examination by Mr. CRANE: | 


Cross-int. 11. When did the Treasury Department begin to use the 
said books for pasting in coupons ? 

A. In 1842. 

Cross-int. 12. When were those books discontinued ? 

A. Those books were made for the loan of April 15, 1842, matur- 
ing in 1863; the books continued to be used for some time after 
1863 for putting in coupons which were presented after maturity ; 
my recollection is they were not used at all after ‘the early part of 
1866; they were cut up shortly after that. My recollection is not 
clear as to the number of books used; the loan ran for 20 years, 
and the books were used through the whole 20 years; the books, so 
far as I can remember, were about 200 pages each; no bonds were 
put in the books, and the books were not made for the reception of 
bonds; the bonds were tiled away separately from time to time and 
eventually destroyed. 


158 Redirect (cross suspended) : 


The United States do not permanently preserve any of their cou- 
pon bonds; they are made a matter of record, showing that they have 
been redeemed ; that record is then compared with the books in the 
office of the Secretary of the Treasury, and the bonds are then 
destroyed by maceration at the present time; registered bonds are 
preserved ; they are arranged by denominations; each denomina- 
tion is then arranged in numerical order, and they are then filed 
away in packages according to convenience; that has been the prac- 
tice ever since I have been there. The coupons in the books used 
for the loan of 1842 were pasted in on every right-hand page, the 
left-hand page being left blank; those books were, according to my 
recollection, about 18 inches long by 13 inches broad. 


Adjourned to Mar. 17, 103 a. m. 


-MarcH 17, 1882. 
Present: Counsel as before. 


Cross-examination of the witness HENDRICKs resumed by Mr. 
CRANE: 


I was a little less than 21 years old when I went into the Register’s 
Office. I had not then had any experience in connection with bonds 
and coupons. The bonds of the issue of 1842 I have referred to 
had matured about eighteen months before I went into the Depart- 
ment. I had nothing to do with taking care of and filing coupons 
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until about six months after I went into the Department, except to 

register or record in books the coupons that had been redeemed ; 
but not to paste them in books. | 

159 Cross-int. 15. About how many of the coupons of the bonds 
under the act of 1842 were outstanding at the time you took 

charge of the pasting of the coupons in the books? | 

A. After those books had been turned over to us, the note and 
coupon division, and the coupons had been cut out there came to 
said division from the lst Comptroller’s Office of the. Treasury De- 
partment two or three small accounts of coupons. 

Cross-int. 14. Then you personally had nothing whatever to do 
with the pasting in of a single coupon in these books or the super- 
vision thereof? 

A. I had not; the books were destroyed under my supervision 
about 1866. ) . 

Cross-int. 15. Do you know that the exact system of assorting the 
coupons and subsequently packaging them used by the Treasury 
Department, exactly as you have testified, was ever in use by any 
one else except that Department? 

A. I do not. 

Cross-int. 16. Does the Treasury Department keep a separate ac- 
count with each sub-treasurer showing the specific coupons he has 
paid and the dates of such payments ? : 

A. We give credit to each sub-treasurer of the aggregate amount 
i by him for redeeming coupons of each issue, but do not give 
1im credit for the specific coupons so redeemed by him except by 
loan, denomination, and date of maturity of the coupons; the spe- 
cific numbers of the coupons redeemed are not entered in the ac- 
count. : 

Cross-int. 17. Is it not safer and more convenient to have the 
coupons packaged away as vouchers to systematically keep track of 
the payment of the original coupons by the sub-treasurers than by 

pasting them in books? 
160 A. Yes, sir. 

Cross-int. 18. Can you imagine how such system of keep- 
ing an accurate account with the sub-treasurers could be carried on 
and the coupons properly preserved in any other manner than by 
packaging them as the Department does ? : 

A. Other modes could be used. 

Cross-int. 19. Please give us any other plan that you now know 
_—— packaging them away as you now do and equally practi- 
cable. : 

A. I don’t know of any other plan than that used by the Depart- 
ment which is equally practicable with that. 

Cross-int. 20. There being nine or ten sub-treasurers who are au- 
thorized to pay coupons, and each proving his fidelity by the pro- 
duction of the coupons paid by him, is it not impracticable to pre- 
—_ the coupons in any other way than as the Department now 

A. It is impracticable to preserve the coupons in any other way 
than now used by the Treasury Department. 

12—160 
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Cross-int. 21. When the coupons were cut out of the books, as you 
have before stated, what was done with them? State particularly. 

A. They were arranged in numerical order; counted in packages 
of hundreds; then taken consecutively by hundreds and made into 
packages of thousands or fractions thereof; then put in boxes; then 
registered (that is, made an entry that each coupon had been re- 
deemed); then placed in the file-room. 

Cross-int. 22. What were the amounts of loans represented by 
coupon bonds issued by the Government between those issued under 

the act of 1842, of which you have spoken, and the date of 
161 =the maturity thereof, so far as you know from the -records of 
the Department ? 

A. Up to and including those issued under the act of Julv 17, 
1861, nent 25,000,000 of coupon and registered bonds of every loan, 
about one-half is issued in reyistered bonds, the other part being in 
coupon bonds. 

Cross-int. 23. As the department is carried on, was it not essential 
that each sub-treasurer shall have the right to have the coupons he 
has paid separately and systematically packaged ? 

A. It is not a question of right with the several sub-treasurers, 
but the coupons redeemed by the several sub-treasurers are kept 
separate and apart from each other. 

Cross-int. 24. Why are they so kept apart? 

A. In order, first, that the several sub-treasurers may receive the 
proper credits of the coupons redeemed by them; and, second, that 
the Treasury Department may know what particular coupons were 
redeemed by any sub-treasurer. 

Cross-int. 25. Why does not the Government destroy the coupons 
as well as the bonds? 

A. For the reason that the coupons are regarded as vouchers and 
accompany the accounts of the sub-treasurers as evidence showing 
that he has expended the amount of money represented by the 
coupons in their redemption, and for the additional purpose of show- 
ing that the coupons of a particular bond have been redeemed ; the 
coupon bonds coming through the office of Secretary of the Treasu ry 
and being paid either by transferor conversion into other bonds, or else 
being actually paid by money in the Treasury, and being payable to 
bearer, are as soon as a complete record has been made in the Regis- 

ter’s office, after their transmission thereto, and such record 
162 compared with the books of the Secretary’s office, destroyed, 

because it is considered that a sufficient record has been 
made of the bonds, and because it is not deemed necessary to retain 
them as vouchers. 


Redirect by Mr. Betts: 


Int. 26. You were asked the amount of loans between 1842 and 
1863. Please give, so far as you know them, the different loans and 
their several amounts, including the loan of 1842. 
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There was also a very large loan issued under another act of July 
17 and August 5, 1861, the amount of which I do not remember ; 
there was also a loan under an act of February 25, 1862, which was 
a large one. : 

Int. 27. From your knowledge of the records of the Department, 
state how the coupons of all of those loans, other than the one of 
1842, were preserved. 

A. Those coupons, on or about the year 1866, were turned over to 
the note and coupon division of the Register’s office by the loan 
division of said office (so far as they had in the meantime been 
redeemed), and were counted, arranged, and registered and placed 
on file in the file-room of the note and coupon division ; when they 

were turned over to that division they were in packages by 
163 loans, denominations, and dates of maturity, and counted in 

packages of hundreds and thousands and fractions thereof, 
except the entire loans of February 25, 1861, July 17, 1861, and 
February 8, 1862, these coupons maturing from time to time partly 
in the First Comptroller’s office and partly on file in a file-room 
attached to the Regisier’s office, as far as they had matured up to the 
date of the organization of the note and coupon division of said 
office, were transferred in bulk without any arrangement, except by 
loan and denomination, to the note and coupon division, thie 
coupons from the several sub-treasurers, however, being kept sepa- 
rate and apart from each other. 

Int. 28. Can you give the denorainations of the bonds of the act 
of 1842, the coupons of which were pasted in books? 

A. I cannot. 

Int. 29. State, as nearly as you can, how many books there were 
used for receiving those coupons. 

A. I am unable to state accurately ; they were at least forty books 
of about 200 pages each. 

Int. 30. Were the coupons of the different bonds in those books 
arranged consecutively on pages in the order of the number of the 
bonds? 

A. They were. | 

Int. 31. You said that the Treasury had for the last seven years 
redeemed the coupons of the Louisville and Portland Canal Com- 
pany. State, as near as you can, the amount of that loan. 

A. Between 1,500,000 and 2,000,000; about 18 years after the loan 
was made it was turned over to the Government. | 
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Int. 32. When it was turned over were the matured coupons also 
turned over; if so, how were they arranged, when, and as they were 
turned over ? | 
164 A. The matured and paid coupons were turned over to the 
Treasury Department, but were not arranged except by date 
of maturity. Immediately after being turned over to the Treasury 
Department they were arranged, counted in packages of hundreds, 
and then made up into packages of thousands or fractions thereof, 
then placed in boxes and registered or recorded, the numbers as so 
arranged running consecutively. 

Int. 33. Please state the amount of the District of Columbia loan 
referred to by you. 

A. Of the loan known as the. “365, D. C.,” there were 10,250,000 
issued ; of the others I have no recollection. The coupons of these 
loans were packaged in the same way as those of the Louisville and 
Portland Canal Company were packaged after they were turned over 
to our division. When the coupons of the District of Columbia 
were turned over they were arranged by loan, denomination, and 
date of maturity and counted, but not counted in packages of hun- 
dreds or put up in packages of thousands or fractions thereof; the 
numbers on each package were consecutive; none of these loans 
have separate sub-treasurer’s packages; they are all paid at the 

Treasurer’s office in Washington. | 
"Int. 34. In answer to one of the cross-questions you stated that 
other modes of preserving could be used by the Treasury, though 
they would not be equally practicable as your system. What other 
modes did you have in mind ? 

A. Coupons could be arranged by loan, denomination, and date 

of maturity, and then counted and pasted in scrap-book form, 
165 _—orcould be, after having been so arranged and counted, strung 


or attached onto a wire. 
ARTHUR HENDRICKS. 


(Testimony closed.) 
Adjourned to March 24, 1882, at 103 a. m. 


Marca 24, 1882. 
Hearing argument adjourned to April 4, 1882. 


APRIL 4, 1882. 
Argument adjourned to April 13, 1882. 


APRIL 138, 1882. 
Argument adjourned to April 27, 1882. 


APRIL 27 and May 22, 


Ss. D. LAW, 
Master pro hoc vice. 


Argument on part of respective parties. 
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166 In the Circuit Court of the United States for the Southern 
District of New York. 


FraANcIs Munson 
v8. 


Toe Mayor, ALDERMEN, AND COMMONALTY OF THE CiTy or New 
YORK AND THE COMPTROLLER THEREOF. 


Testimony of Francis Munson and Amos T. Hall, taken before E. 
B. Sherman, on the 7th of July, A. D. 1881, at the office of John I. 
Bennett, in the city of Chicago. 


In the Circuit Court of the United States for the Southern District 
of New York. 


Francis Munson 
v8. 


THe Mayor, ALDERMEN, AND COMMONALTY OF THE City oF New 
YORK AND THE COMPTROLLER THEREOF. 


Testimony on accounting, in behalf of complainant, taken 

167 pursuant to an order of reference by the special master ap- 

pointed in said cause, before Elijah B. Sherman, Esgq., a 

master in chancery of said court for the northern district of Illinois, 

at Chicago, in said district commencing on the 7th day of July, 
1881. 


Present: The complainant, by N. W. Fuller, Esq., and the de- 
fendants, by J. E. H. Hyde, Esq. 

It is stipulated by the solicitors for the respective parties that the 
testimony ordered by the special master to be taken in Chicago may 
be taken before E. B. Sherman, master in chancery of the United 
States court for the northern district of Illinois, instead of being 
taken before John I. Bennett, Esq., master, etc., as provided in said 
notice, which is hereto attached. 


Francis Munson, a witness on behalf of the complainant, being 
first duly sworn, deposes and says as follows: 


Q. 1. Are you the complainant in this case? 
A. I am. 
F Q. 2. What is your full name, age, occupation, and place of resi- 
ence ? , 
A. Francis Munson; age, 54 years; occupation is a manufact- 
uring stationer, although I am not engaged in that business at 
present. ; 
Q. 3. For how many years were you engaged in'the business of 
manufacturing stationery, and to what extent; what did the busi- 
ness embrace? 


g 
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A. From 1843 continuously to the middle of 1867 as a manufact- 

urer of all kinds of commercial stationery, railroad and corporation 

forms of every description used in offices and counting-rooms ; 

168 since 1867 to the present time have been partially engaged in 
the same business. . 

Q. 4. In the pursuit of the business that you have described did 
the special subject of systematically preserving matured or paid 
bonds of corporations and coupons or bonds or coupons outstand- 
ing in books or registers come within the range of your experience 
or study? If yea, give in full such experience, when it commenced 
and ended, and with what and how many corporations have you at 
various times gathered such experience, and to what extent have 
you made that subject a study and under what circumstances ? 

A. In my relations to various corporations there arose a demand 
for a system of canceling, filing, and registering bonds and coupons 
thereof in order to afford a perfect protection against loss to the par- 
ties issuing or owning bonds and coupons thereof, this demand came 
to my attention in 1855 or 1856, and I continued experimenting to 
perfect such a system of protection until 1867—some ten or twelve 
years—and then patented “ Munson’s bond and cancelling file,” a 
system which proves to afford a complete protection from loss by 
counterfeiting, overissue, duplicating, theft, or loss of any descrip- 
tion to parties using this plan, and gives a complete history of each 
identical bond and coupon thereof which shall have been issued in 
any series by any corporation. 3 

—Q. 5. From such experience, so had by you, are you able to state 
what pecuniary benefits and advantages and profits are enjoved or 
acquired from the use of your patented plan set forth in your bill of 
complaint herein ” 

A. The pecuniary benefit and profit is a perfect insurance against 

loss to the party issuing or owning bonds and coupons. 
169 Q. 6. The question is whether the experience described by 
you enables you to state what pecuniary benefits, advantages, 
&c., have been or may be enjoyed or acquired from the use by any 
party of your patented plan? If you say yes, then please state what 
those advantages, benefits, and profits consist in. | 


(That part of the question which asks the witness what profits or 
advantages may be enjoyed by any party by the use of his system 
is objected to as calling for a hypothetical conclusion of the wit- 
ness.) 


A. A large advantage has inured to the corporation of the city of 
New York by the use of this plan during the past eight and a half 
years in which the aforesaid described protection has been derived 
by Said corporation in issuing 9 very large amount of bonds and 
coupons attached thereto, involving numerous series of bonds and 
handling of au enormous amount of money, whereby it has been a 
perfect security, as before described. 


(Objected to as irresponsive.) 
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Q. 7. Does the experience had by you enable you to state what 
pecuniary advantages, benefits, and profits result from the use of 
your plan? If you say yea, state such advantages, &c. 

A. The first advantage is immediate reference, it does—immedi- 
ate reference to any bond specified by its number in any series of 
bonds—that is, bond 99, for instance, would be found on page 99 in 
the cancelling file. It affords a complete history of each specific 
bond on the page corresponding with its consecutive number. In 
case of counterfeit, overissue, loss, or theft an immediate detection 
thereof would be discovered on the first presentation of any fraud- 

ulent coupon for payment, and affording an opportunity for 
170 making such memorandum in its proper place on the page of 
the bond file. The real value derived by this plan would be 
the actual amount saved by it to the corporation issuing the bond. 

Q. 3. Have you any sample of your system? If so, produce and 
annex it. 

A. I have a skeleton form, which I here produce. 


(The blank or skeleton referred to is produced and offered in evi- 
dence and attached hereto, marked “ Exhibit A.”) 


Q. 9. When bonds are issued what is the first use of this form, as 
indicated by the ruled and printed heading ? : 

A. Each page of this form being numbered consecutively to match 
or correspond with the numbers of the series of bonds to which it 
applies, the first use would be in making a memorandum of its date, 
to whom issued, what issued for, amount, bond when and where 
eae ge rate of interest, and a separate place for each coupon and 

ond, affording opportunity for making any necessary memorandum 
or notes. , 

Q. 10. You speak of the plan being valuable in case of counterfeit ; 
state how. 

A. The spaces on Exhibit A being made of the exact size and 
form of the bond and all of its coupons, the method of canceling on 
payment of coupons is by pasting each in its proper place, as desig- 
nated by its number and the corresponding number as shown in the 
exhibit; for instance, ten interest coupons of a bond having been 
paid and canceled, should show them to be in their proper place on 
the file. Now, should a counterfeit appear of any of these ten cou- 

pons already canceled the first coupon presented for payment 
171 would at once show the fact, thereby enabling the party issu- 

ing the true bond and coupons to protect itsélf from loss by 
making an immediate memorandum in its proper place; thereby a 
counterfeit would be at once discovered from the fact that the genu- 
ine coupon had already been presented, paid, canceled, and placed 
in its proper place on the files. Should a counterfeit bond appear or 
come to the knowledge of the issuers of the genuine bonds they could 
note such fact in its proper place and prevent fraud and loss. 

Q. 11. How as to overissues or-duplicates ? 

A. A duplicate would be detected in the same way ; an overissue 
would be detected in this manner: If a corporation issued five thou- 
sand bonds there would be only five thousand pages provided for 
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receiving such bonds; consequently, if a bond bore a number above 
five thousand it would instantly show it to be an overissue, thereby 
preventing fraud to the party issuing the genuine bonds; for in- 
stance, in the case of the New York and New Haven railroad there 
was a large overissue perpetrated by its president, Robert Schuyler, 
amounting to an enormous sum of money, which this plan would 
have entirely prevented, thereby saving to said railroad company 
the exact amount which it was compelled to pay by said issue of one 
hundred and six bonds and coupons attached thereto. : 

Q. 12. How in the case of stolen bonds or coupons, or lost ones? 

A. Bonds or coupons being stolen or lost, upon their owner noti- 
fying the corporation issuing the same a memorandum could be 
made in its proper place on the canceling file showing the fact ; 
thereby the owner or holder of the bond and coupon would be pro- 

tected, from the fact that on the first presentation of a lost or 
172 stolen bond or coupon for payment the corporation issuing 
the same would at once locate the thief or finder of the bonds 
or coupons, thereby saving the owner or holder from loss and also 
detecting the thief. : ) | 

Q..13. To what saving to the corporation do you refer in the 
adoption of this plan? I mean any corporation issuing bonds other 
than in the particulars you have named. 

A. A large saving would be instantly effected by instantaneous 
reference of its treasurer or any other officer to the file for any num- 
ber or specific bond without reference to assistants or clerks. 

Q. 14. Over what period of time would such facility of reference 
extend? 

A. From the time of the first issue it would afford immediate 
reference during the whole life of the bond and for an indefinite 
period thereafter; for instance, after a lapse of years all the parties 
in the transaction may be dead when a quantity of unpaid bonds 
or coupons may be presented for payment; immediate reference to 
the file would at once show the true situation of the case, and 
thereby the proper owner would receive his dues and _ protection 
from this system ; the benefit derived, of course, would be the exact 
amount in dollars and cents saved to the owner. 

Q. 15. You mean the owner or holder of the bonds as contradis- 
tinguished from the corporation issuing them ; is that it? My ques- 
tions are directed to ascertain the value to the corporation of being 
able to immediately trace the history of all bonds and coupons that 
it has issued. : 

(Objected to as leading.) 

173 A. My last answer is intended to show that the system is 
invaluable to the holder or owner of bonds, in addition to 
value to the corporation. | 

Q. 16. How would the case be in the instance of parts or frag- 
ments of bonds” 

A. A bond or coupons may have been mutilated and portions lost ; 
the part preserved, on presentation for payment, would at once de- 
velop the circumstances of such mutilation, which would be noted in 
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its proper place on the canceling file, giving the whole history of the 
situation ; for instance, in the case of the Northampton Bank rob- 
bery, among the bonds stolen were a quantity issued by the Ohio 
and Mississippi Railroad Company, which were ordered by the 
United States court, Judge Drummond, to be paid, ‘on the evidence 
of their being stolen; a memorandum of this payment having been 
made in its proper place in the canceling file would protect and be 
evidence showing that they were already paid, thereby saving the 
corporation from a second payment, and entitling them to demand, 
receive, and cancel the bonds and coupons so paid :and place them 
in their proper position on the files. 

Q. 17. In your experience have you known of extensions of series 
of bonds after maturity without canceling the bond ; how would 
your ye work in a case like that? 

A. Ihave known such an instance. In the case of the city of 
New York, having paid coupons on a series of bonds and then issu- 
ing a new set of coupons, having the bond extended without can- 
cellation, these very coupons being at present on file in the comp- 
troller’s office of said city, and which are involved as evidence in 
this suit, my plan would be valuable by writing the'facts in the case 
in the blank space designated in the file to be occupied by the bond, 

which, of course, would show that reference was to be made 
174 to another file made to receive the new issue of coupons, 
thereby giving the exact facts of the case. 

Q. 18. Did you see the registers in the office of .the defendant’s 
comptroller containing your patented plan, and also those produced: 
before the examiner, Williams; if yea, about how many books were 
there in all? : | 

A. I did see such books in both places, and, to the best of my 
knowledge and belief, there were about one hundred and twenty 
such registers and files of my invention in constant use in the comp- 
troller’s office in the city of New York. | 


(The latter part of the answer as to constant use objected to, as the 
witness has not qualified upon the question of use.) 


Q. 19. What, in your opinion, has been or will be the actual bene- 
fit and advantage to defendant, in money, for the use of your patented 
plan for each bond and each coupon actually preserved in defend- 
ant’s registers ? 

(Objected to as incompetent, as the witness has not been shown to 
be qualified to answer the question, and, further, as asking the wit- 
ness the value of a future use, such use having been enjoined, and 
the —— having shown no disposition to disobey the injunc- 
tion. 

A. The benefit will be exactly the amount saved to the defendant, 
and also the value which the defendant derives by using all these 
registers for reference for all time, they being to this day used in the 
comptroller’s office for such reference. The benefits derived have 
been specified in my various previous answers. 


Adjourned to 2.15 p. m., this day. 
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175 | | 2.15 P. M. 
Examination resumed pursuant to adjournment. 


Q. 20. State what, in your opinion, — the actual benefit and ad- 


vantage to the defendant in money for the use of your patented | 


plan for each bond and each coupun actually preserved in defend- 
ants’ register. 


(Objected to as incompetent, as the witness has not been shown to 
be qualified to answer the question.) 


A. A dollar each for each bond and three cents for each coupon 
actually pasted in, and half that for each bond and coupon not actu- 
ally pasted in. 

Q. 21. Do you or do you not know what is the amount in face 
value of the bonds in the registers referred to by you, as prepared 
upon the basis of your plan and in defendants’ possession? If yea, 
state. 

A. The city of New York has bond files for thirteen different se- 
ries of bonds, amounting in bonds to a hundred and fifty millions 
of dollars, about, the coupons of which amount to two hundred mil- 
lions, more or less, making an aggregate from three hundred and 
fifty to four hundred and fifty millions of dollars. 


(Objected to as not responsive.) 


Q. 22. What, in your judgment, is the value of the use of your 
system by the defendants in the case of the securities vou have men- 
tioned, taking into consideration the face value thereof as you have 
stated it? 


(Objected to as incompetent, because the witness has not been 
shown to be qualifed to answer the question.) 


176 A. I believe the minimum value to the corporation of New 
York is not less than a hundred thousand dollars. 
Q. 23. Did the bringing of your system to the state in which it 
was when used by the defendants require study or permanant, or 
both ; if yea, did it consume time, and state to what extent? 


(Objected to as immaterial.) 


A. It required great study ; consumed much time and many in- 
effectual experiments, ranging over a term of ‘ten or twelve years. 
I have no hesitation in saving that ] so expended at least one year. 
continuous time, for which I have yet to be remunerated. 

Q. 24. What profit could you have made on the manufacture of 
each of the books which you have stated vou saw in the defendants’ 
—— office, and also those produced before Examiner Wil- 
iams ? 


(Objected to as incompetent and immaterial.) 


A. The books would probably cost from three to five dollars each 
and would afford an ordinary commercial profit of from ten to. 
twenty-five per cent. 
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Q. 25. Do you include in that the value of the use of your pat- 
ent ? ' 


; (Same objection.) 


A. I only included the ordinary business, commercial profit, mak- 
ing no consideration for the use of the patent. 
' Q. 26. State any other advantages or benefit enjoyed or to be en- 
joyed by defendants or any damages which you have suffered by 

reason of the use of your patented plan by the defendants. 

177 A. While the defendant may at present not be actually using 
? the files in the comptroller’s office by placing therein canceled 
coupons and bonds, vet they have free access to those already pasted 
in and reference thereto wheneverdesired; thereby the defendant is 
deriving an actual daily benefit in the use of my invention. 

Q. 27. At the time that you expended the time spoken of in ex- 
periments and study in getting up your plan what was the value of 
your time per year ? 


(Objected to as incompetent and immaterial.) 


A. Ten thousand dollars-per annum, from the fact that my income 
ranged from nine to twelve thousand dollars per annum. 


Cross-examination by Mr. Hype: 


‘ Cross-Q. 28. Have you ever personally kept a series of bonds and 
coupons on the plan set forth in the patent upon which this suit was 
brought? : | 

A. I will ask Mr. Hyde to make an explanation; please define 
what you mean in your question by having kept a series of bonds. 
Cross-Q. 29. I mean have you ever personally kept a record of one 
or more bonds with the coupons belonging thereto 1n accordance 
with the method set forth in your patent; I do not mean as an ex- 
periment only. 
A. I have not. 
Cross-Q. 30. Have you ever been officially connected or in.any way 
connected with the corporation of the city of New York, either in 
the comptroller’s office or elsewhere ? 
178 A. Never have been officially connected with said corpora- 
tion, but have examinea the bond files in use in the comp- 


troller’s office of said corporation. 


Cross-Q. 31. What more is your system, if anything, than a writ- 
ten memorandum of the history of the bonds and coupons thereto 
belonging which the user of your system issues? 

A. It is a printed skeleton, system, and guide for the complete 
protection of corporations, as stated in my direct examination. 

Cross-Q. 32. What is there in your system which cannot be sup- 
plied by a written history of such bonds and coupséns, and what more 
do you print than the numbers of the coupons? 

A. It is not the printing or the.writing simply in itself wherein 
the value consists; it isthe invention of a system insuring corporations 
against loss by counterfeit, overissue, duplicate, theft, accident, or 
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loss in the issuing, negotiating, handling, canceling, and preserving 
bonds and coupons thereof. : 

Cross-Q. 33. What is there in your system which cannot be sup- 
plied by a written history of such bonds and coupons, and what more 
do you print than the numbers of the coupons? 

A. I print the consecutive pages through the whole series of files 
or registers; also an exact skeleton of the bond and each of the cou- 
pons thereof; all this may be imitated with a pen, but the decision 
of the United States court has already decided that it would be an 
infringement of my patent. 

Cross-Q. 34. Is that the best answer which you can give to my 
question ? 

A. It is, as I understand it. 

Cross-Q. 35. Do you personally know of any overissue of bonds by 

the corporation of the city of New York ? 
179 A. I donot; but I doknowthat my invention would detect 
such overissue on the first presentation of any such bond. 

Cross-Q. 36. Do you personally know of any forgery of the bonds 
or coupons of the corporation of the city of New York ? 

A. I donot, but I doof forgeries and overissues occurring in various 
issues of bonds; the New York corporation, to the same circumstances 
and emergencies of other corporations, unless they are protected by 
a plan or system to prevent such emergencies. 

Cross-Q. 37. Do you personally know of any duplicate bonds or 
coupons issued by the corporation of the city of New York ? 

A. I do not; but I know of other corporations who have been sub- 
jected to loss and damage by duplicates, and I know that my system, 
which is being used by the corporation of the city of New York, pro- 
tects them from loss by any such emergency. : 

Cross-Q. 38. Have you any personal knowledge of any mutilated 
bonds or coupons that have been issued by the city of New York? 

A. I have not; but I am aware that my patented system is a safe- 
guard from loss in case of such an emergency. 

Cross-Q. 39. Upon what practical experience do you base your 
assumed value to the city of New York of the use of your system ? 

A. From having been familiar with the issuance of bonds and 
cancellation of them for the last twenty-five or thirty years, and 
from having been extensively engaged in the manufacture of bonds 
and coupons for the last twenty-five years—pertaining to engraving 
and lithographing thereof—supplying numerous corporations with 
bonds and coupons in blank. 

Cross-Q. 40. That is all, is it? 
180 A. Yes, sir. 

Cross-Q. 41. Has any one ever paid you any royalty for the 
use of your invention ? 

A. There has not, but I certainly expect large damages from the 
corporation of New York in place of royalty and as a just remunera- 


tion for value received. 
| FRANCIS MUNSON. 
Adjourned to ten o’clock a. m., July 8, 1881. 
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JULY 8—9 a.m. 


Parties met pursuant to adjournment. 
Present: As before. 


Amos T. HA, being first duly sworn, testified on behalf of com- 
plainant: 


Q.1. What is your full name, residence, and occupation ? 

A. My name is Amos T. Hall; residence, Chicago, IIljnois; occu- 
pation, treasurer of the Chicago, Burlington and Quincy, railroad. 

Q. 2. How long have you occupied that position? ° 

A. Since the first of January, 1855. 

Q. 3. Prior to 1855 were you connected with railroads; and, if so, 
how long ? 

A. The first of March, 1838, I commenced service with the Michi- 
gan Central railroad at Detroit; I left the service of that company 
in March, 1843; I then recommenced on the Chicaga, Burlington 
and Quincy in July, 1854. ; 

Q. 4. Have you been connected with other corporations, and 
please state the character of your occupation in connection with such 

business ? : 
181 A. I was, as I stated, with the Michigan State Bank from 
1847 to 1850, and from 1850 to 1854 I was auditor and comp- 
troller of the city of Detroit. ' 

Q. 5. Are you acquainted with “ Munson’s patent bond-canceling 

~ _— is the one upon which this suit was brought? 
. Iam. ’ 

_Q. 6. Are you acquainted with Francis Munson, the complainant; 
and, if so, how long have you been acquainted with him and in 
what connection ? 

A. I know him as a manufacturer and seller of stationery of all 


_ kinds, blank books, &c., from about the middle of July, 1854, up to 


the present time; I have known him,and I think he was in the busi- 
ness up to the time of the great fire; I cannot state that positively. 

Q. 7. From your acquaintance with the bond-canceling file in 
question and your experience as a financial officer are you able to 
state what, if any, advantages or benefits result from the use of said 
file? If yea, please state them. 

A. I used the file in my office for quite a number of years. I 
cannot remember the year in which we commence using the files, 
but from my best recollection it must have been in 1856 or 1857 I 
had the first files made, but it might have been in 1857 or 1858 ; 1t was 
long before he got the patent that we used the files. Well, to an- 
swer that question fully I should have to go somewhat into detail 


with regard to the labor saved by the use of them. Prior to the use 


of this the coupons were filed en masse; would pay five hundred or 
a thousand ; keep them all together in one package, and any ques- 
tion arising as to the non-payment of any of them or the loss of a 
coupon involved the labor of looking over the whole package care- 
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' fully to ascertain if there were any coupons absent which 
182 should have been paid. By the use of this file as soon as the 
coupons were paid they were pasted upon the file over the 
numbers in the blank to which they belonged, and by looking over 
the pages at a glance we could determine whether any coupons 
were still outstanding unpaid. Those questions came up very fre- 
quently with us. | 
Q. 8. Would your answer apply to cases of overissue, duplicating, 
counterfeiting, and the like? 


(Objected to as leading.) 


A. It would apply to duplicating and counterfeiting, and also to 
to overissue. If when the file is complete if an overissue was made 
it would be a duplicate, or else it would be in addition to the regu- 
lar series; that you could detect very readily without the file—that 
is, if the number exceeded the regular issue. 

Q. 9. When you first used the file was Mr. Munson still engaged 
in perfecting it? 


(Objected to as incompetent.) 


A. He was. 

Q. 10. What, in your Judgment, would be the advantage or bene- 
fit in money for the use of the plan in question ? 

A. The answer to that question is, of course, an estimate; in my 
opinion, the saving of labor of an accountant would amount to at 
least a half a dollar a bond. | 

Q. 11. Is that in the nature of a royalty ? 


(Objected to as leading.) 


A. I suppose it might be called a royalty. I would like to 

183. add something to that; this value is, in my opinion, the 

actual saving of labor to the accountant in charge of the bonds 

and coupons; in addition there is a value, but whether it can be 

estimated in dollars, the satisfaction of knowing that you are right, 
that there can be no possibility of mistake in examining the files. 

Q. 12. In saying half dollar a bond, do you mean irrespective of 

the amount of tle bonds? 


(Objected to as leading.) 


A. The number of doliars in the bond makes no difference, but 
the length of time which the bond is to run does, as for each addi- | 
tional year there would be two additionz! coupons. I fixed my esti- | 
mate upon the average length of time that the bonds of the corpo- : 
ration with which I am connected have been made to run, some of 
them maturing in ten years, and then at various periods up to forty, : 
the average being about twenty. | 

Q. 13. When does the value of which you speak commence in the 
use of the file? - | 

A. The value commences with the construction of the file and its 
use. : 
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Cross-examination by Mr. Hype: 


Cross-Q. 14. Does the Chicago, Burlington and Quincy railroad 

use Mr. Munson’s patented method now? 
_ A. It does not. 

Cross-Q. 15. What method of filing its-bonds and coupons does 
that corporation employ ? | 

A. At certain periods, not fixed periods, but about once a year; 
the board of directors, by its committee on finance, examine the 
me paid coupons and recommend their destruction by burning and 

placing upon the records of the company a statement of the 
184 number of the various kinds of bonds and coupons that have. 
been ordered to be destroyed on that day, and the coupons 
are then burned and the bonds, if there are any bonds, among them. 
Cross-Q. 16. From the date of issue to the time of the examina- 
tion of which you have spoken, are the paid coupons filed en masse ? 
A. They are filed away en masse in boxes. | 
Cross-Q. 17. When did you stop using Munson’s patent system? 
A. October, 1871, when the files were all destroyed by the great 
fire. } | : 
Cross-Q. 18. Have you ever used it since? 
A. We have not. : | 
Cross-Q. 19. Were the pages of the files which you used prior to 
, : 1871 printed upon the same plan as Exhibit A? 
+ A. They were. 
: Cross-Q. 20. Did your company ever pay Mr. Munson any royalty 
for the use of those files? 

A. It did not. | 

Cross-Q. 21. Upon what basis do you fix the sum of fifty cents per 
| bond as an estimate of the saving of labor to the accountant in 
| charge of the corpvaation bonds and coupons, and, in your opinion, 
is that saving of such a character that the accountant would pay 
that sum out of his salary? 

A. My estimate was based upon the extra labor that was required 
in keeping the bonds and coupons in the old way, and the account- 
ant maybe might not be willing to pay that out of his own salary, 
but I should be willing to pay it out of my salary sooner than use 
the old way. In talking about royalty where you procured the files 
from a manufacturer other than the inventor, then it would be 

proper to pay a royalty; in our case we purchased the files 
185 from theinventor. I have no doubt that he was wise enough 

to put on a price that included his patent right. 
~ Cross-Q. 22. Do you remember what you paid Mr. Munson for the 
files you used ? 
) A. I do not. | 

Cross-Q. 23. In the case of the presentation of a forged coupon to 

your office, how do you detect the forgery? 

A. By its face—the same as you detect counterfeit bills; that is 
the first thing. If there is anything suspicious about it we could 
examine these files. : 
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Cross-Q. 24. Could you not detect the forgery without the use of 
these files? : 

A. Probably. 

Cross-Q. 25. Could you not detect a duplicate without the use of 
these files? — 

A. If it was a perfect duplicate it might be paid without suspi- 
cion; unless there was something suspicious in its appearance we 
might not detect it. 

Cross-Q. 26. Upon the presentation of a bond or coupon for pay- 
ment to your company now is it not the custom to examine the files 
to determine whether or not it is a duplicate? 

A. They do; if it is presented out of the usual course it would. 
The coupons all mature at a certain day in the half year, and if 
a at maturity, at the place of payment prescribed, it would 
e paid unless there was something suspicious in its appearance. 

tross-Q. 27. At the time that you used these files was it not also 
the custom of your company to pay coupons presented in regular 
course without in each case examining the files. of that bond ? 

A. Certainly. 
186 Cross-Q. 28. In your opinion, is it not possible that errors 
might arise in the use of Munson’s patent file through care- 
lessness or inadvertence ? 

A. I think it is possible; we have not been able to employ a corps 
of angels; until we do there will be possibility of mistake; I think 
there is less liability to mistakes. 

Cross-Q. 29. Is there anything, in your opinion, in Munson’s pat- 
ented system which could not be supplied by a written history or 
memorandum of each bond and its coupons? . 

A. I don’t know that there is, but the labor would be very much 
greater to make the writing; any good accountant would far prefer 

aying the royalty rather than to write out the books; but it could | 
done in another way. 

.Cross-Q. 30. Then, if I understand you, the advantage of the use 
of Munson’s file is one of convenience? 

A. And saving of labor. 

Cross-Q. 31. Does not the usefulness cf Munson’s files with regard 
to any one bond and its coupons practically cease with the life of 
that bond ? } 

A. I think it does, and yet I think there may be cases where it 
would be useful after that; but practically it ceases. 


Redirect examination by Mr. Fut.er: 


Redirect Q. 32. Under what circumstances was the use of Mun- 
son’s file discontinued by the Chicago, Burlington and Quincy Com- 
any? | 

A. At the great fire our files were all destroyed—the great fire in 
October, 1871. Our system of paying coupons was then changed. 
The funds for paying bonds and coupons up to that time had been. 
furnished directly by the treasurer. The change consisted in 

187 furnishing the means for payment of these bonds and cou- 
pons by the assistant treasurer in Bostor, and when paid the 
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bonds and coupons were forwarded to him for safe-keeping, and as 
the series of bonds outstanding and the accrued coupons had been 
paid in part and destroyed with the files the directors adopted the 
plan of burning the coupons after due examination by the finance 
com wittee. 

Redirect Q. 33. Originally the payments were made by the treas- 
urer in Chicago or from Chicago and the paid bonds or coupons re- 
turned to Chicago, but after the great fire the payments were made_ 
from Boston and the bonds and coupons taken up were deposited in 
Boston ; is that it? : 

A. That is substantially what I have stated. 

Redirect Q. 34. If you were now pursuing the same course as to 
paying bonds and coupons that obtained up to the great fire, that if 
the payments were made from here and the bonds and coupons paid 
were sent here, would you use Munson’s file; and, if so, why? 


(Objected to as incompetent and improper.) 


A. I should, and for the reason that it is the best system that I 
know of. ‘There may be a better one invented ; then I should take 
that. 

Redirect Q. 35. In your answer to cross-question 23 you say that 
you do not remember what the company paid Mr. Munson for the 
files you used. Is it not the fact that the company did pay for the 
use of the files in paying for the Looks? 

A. Well, I can hardly answer that positively, but merely state 
what mv supposition was; that it was like other inventions; that 

in paying for the books we paid the inventor for his invention. 
188 Redirect Q. 36. You have stated that your files were de- 

stroyed in the great fire. Would a new set of files be of 
value to you in place of those destroyed by the fire; if yea, why? 

A. They would not be of great value because only a portion of the 
bonds and coupons of any series could have been placed in the new 
files. It would be an imperfect record, because part of each series 
had been burned. 

Redirect Q. 37. After the maturity of bonds are not the files of 
value? I put this question with reference to your answer to cross- 
question 31 in relation to the usefulness of the files ceasing with the 
life of the bond. 

- A. Well, they are of the same value as any old vouchers which 
are kept to show that payments are made to guard against new 
claims. 

Redirect Q. 38. In the case of a file of a certain series of bonds 
might not the case occur of bonds or coupons of the series not hay- 
ing been cancelled or being outstanding; if yes, would not the Mun- 
son file be of value in such instances? 

A. Yes; it would bea very great convenience and value to be able 
to refer to the files and discover whether the bonds were outstanding 
or not. | } 

Redirect Q. 39. Does not the use of the Munson file,in your judg- 
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ment, reduce the chances of loss by forgery, counterfeits, duplication, 
and theft and increase the chances of detection ? 
A. I think they do. 


Recross-examination by Mr. Hype: 


Recross-Q. 40. Under vour present system ‘are not the paid bonds 

and coupons forwarded from Boston to Chicago and there filed until 
they are burned by the finance committee ? 

189  #£=A. No; they are retained by the assistant treasurer in Bos- 
ton, in his custody. 

Recross-Q. 41. And when paid they are filed in Boston in the 
boxes of which you have spoken ? 

A. Yes. 

Recross-Q. 42. Where do the finance committee reside ? 

aA. In Boston. 

Recross-Q. 423. Then, in effect, since 1871 your company has sim- 
ply transferred its finance department to Boston ? 

A. In respect to bonds and coupons that is true. 

Recross-Q. 43. When you purchased Mr. Munson’s files from him 
do you know, as a matter of fact, that you paid him anything more 
than another statiorer would have charged tor the same books ? 

A. I don’t know that we did; I might add that no other stationer 
knew how to make them. 

Recross-Q. 44. Has a series of bonds filed in Mr. Munson’s files 
when completed any other value than that possessed by any file of 
bonds and coupons when completed ? 

A. I don’t kuow that it would have any more value than any file 
which was as convenient. 

Recross-Q. 45. Would not the examination of any tile of bonds 
reveal the fact whether or not there were any bonds or coupons still 
outstanding ? : 

A. An examination ought to reveal the fact. 

Recross-Q. 46. Is not the reduction of the chances of loss from 
theft by the use of Mr. Munson’s files an advantage resulting to the 
owner alone ? 

A. I suppose that is so. | 

Recross-Q. 47. Does not the use of Mr. Munson’s file involve the 
extra labor of pasting the bonds and coupons in the places desig- 

nated for them ? 
190 A. It does, but that is trifling; the amount of that labor is 
ra not great; it is not much more than tying them up in bun- 
es. 


Redirect examination by Mr. FULLER: 


Redirect Q. 48. For ready reference is not a file arranged ina 
book upon Munson’s system more convenient than if the files were 
in bundles or boxes ? : 

_A. Yes; very greatly more convenient. 


AMOS T. HALL. 
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Francis Munson, recalled on behalf of the complainant, further 
examined by Mr. FULLER :. 


Q. 40. Since you signed your deposition yesterday: July 7, 1881, 
have you read it over? 

A. I have, and desire to make additional testimony. 

Q. 41. What, in your judgment, should the defendants pay you 
for your invention on the bonds and coupons actually filed in the 
registers? State and explain why you have desired your counsel to 
put this question. 

A. Because I did not cover the whole ground in my previous tes- 
timony. On coupons which have been pasted in defendants’ files, 
which have been detached from bonds nt pasted in defendants’ file, 
should pay a royalty of three cents each; coupons which have not 
been detached from bonds and have been pasted i in defendants’ files 
with the bond should pay one and a half cents each, and each and 
every bond placed in defendants’ files should pay one dollar each. 

Q. 42. Are the bonds and coupons which have been filed now 
open to the corporation for reference? 


(Objected to, as the witness has not been shown to be qualified to 
answer the question.) 


191 A. They are, and the city has the benefit of all notes and 
memoranda made therein, the same as before this suit was 
commenced. 

Q. 43. Is there any benefit where the bonds and coupons have not 
been filed derivable from the registers; if yea, what? 

A. There is, because upon the presentation of unpaid bonds and 
coupons which have matured and remain unpaid, upon presentation 
and reference to the files, the files would show a blank space estab- 
lishing the facts in the case. : 

Q. 44. Name some of the corporations you have had dealings 
with. 

A. Michigan Central railroad, Michigan Southern railroad, IIli- 
nois Central railroad, C., B. and Q. railroad, Chicago and Alton 
railroad—in fact, almost all the railroads in the Northwest; corpora- 
tion of Cook county, and counties innumerable throughout the West 
and Northwest; also various city corporations and various stock 
companies innumerable. 

Q. 45. When was your patent issued ? 


(Objected to, as the patent is the best evidence.) 


A. April, 1867. 
Q. 46. Describe the first books or files made for the C., B. and Q. 
Railroad Company prior to the issuance of your patent. 


(Objected to as immaterial.) 


A. The first books made for the Chicago, Burlington and Quincy 
railroad consisted of a scrap-book with the name of the corporation 
printed at the head with a plain blank page large enough to receive 
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the coupons, or a set of coupons, of a specified bond. During 
192 a period from 1855 to 1866 I made many experiments in 
making books for the C., B. and Q. road, and in 1866 per- 
fected the plan for which I secured a patent in 1867. The books 
made previous to 1866 were of crude and imperfect form. 
Q. 47. How many bonds did you prepare your file for in any one 
series for that company ? 


(Objected to as immaterial.) 


A. After perfecting my patented system I made but one set, which 
was for the C., B. and Q. road, to contain five thousand one-thou- 
sand-dollar bonds and the coupons thereof. The amount of the loan 
or principal of the same was five hundred thousand dollars. 

Q. 48. What was the denomination of each bond? 

A. One hundred dollars each. I add this as a correction to the 


answer immediately above. 
FRANCIS MUNSON. 


United States Circuit Court, Southern District of New York. 


Francis Munson 
vs. 


THE Mayor, ALDERMEN, AND COMMONALTY OF THE City OF NEW 
York and ANDREW H. GREEN, as Comptroller thereof. 


To the Hon. William J. Wallace, circuit judge of the United States 
for the second circuit: 


Whereas by a decretal order made — entered in the above- 
193 _—s entitled cause on the 15th day of June, 1881, it was referred 
to the undersigned as master pro hac vice to ascertain and -take 
and report tothe courtan account of the gains, profits,and advantages 
which have arisen or accrued to the said mayor, aldermen, and 
commonalty of the city of New York or to the said Andrew H. 
Green, comptroller thereof, from the manufacture or use of the im- 
provements described and ryan" in the letters patent No. 63419, 
- granted to the complainant April 2, 1867, for a new and useful im- 
provement in filing and preserving ‘bonds and coupons in registers 
or books, and to ascertain and report the damages which the com- 
plainant has sustained thereby : 

Now, therefore, I, Stephen D. Law, the master pro hac vice named 
in said decretal order, do find and report as follows: 

I. That I have been attended from time to time by the counsel 
for the respective parties and by the witnesses produced by them, 
and that I have considered the evidence produced and taken before 
me, all of which accompanies this my report. 

II. That no evidence has been offered or put in = the complain- 
ant going to prove that he has been accustomed to make and sell 
to others for use books or registers constructed according to his in- 
vention, or that he has ever granted under his patent licenses to 
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others to make, use, and sell his invention, or that the complainant 
has suffered any special damage by reason of the use by the defend- 
ant of his invention, and that the evidence which has been put in 
by the respective parties has been wholly directed to the question of 

the gains, profits, and advantages which have arisen or ac- 
194 _crued to the defendants from the manufacture or use of the 

improvements or invention described in the complainant’s 
patent. 

III. The decree entered in this cause having established the va- 
lidity of the complainant’s patent and the infringement thereof by 
the defendants by the manufacture and use of the registers made and 
used by them, and the principle having been established by numer- 
ous decisions of the courts—Simpson v. Mad. Riv. R. R. Co., 6 Me- 
Lean, 603 ; Poppenhusen v. Comb Co., 2 Fish., 62; Lehnbeuter »v. 
Holthaus,U. S. Sup. C’t, 1881, and others—that the use by a defendant 
of a patentee’s invention is evidence of its utility and estops the 
user from denying such utility, the only question upon the evidence 
before me is what are the gains, profits, and advantages which 
have arisen or accrued to the defendants by their manufacture and 
use of the complainant’s invention. 

IV. To determine the bearing and effect of the testimony put in 
by the respective parties a determination of the nature and scope 
of the complaiuant’s invention as set forth in his patent and cov- 
ered by the claims thereof becomes necessary. : 

The invention of complainant, as set forth in his patent No. 63419, 

granted April 2, 1867, is declared to be for “ cettain new and 
195 useful improvements in preserving, filing, and canceling 
bonds, coupons, certificates of stock,” &c., and “ consists in 


providing a book or other register with pages corresponding in size, 


style, and number with the bonds, coupons, certificates, &c., to be 
used, on which pages the said bonds, coupons, or other certificates, 
when puaid, are pasted or otherwise attached and thus preserved and 
canceled.” 

The patent, after referring to the ordinary modes in use as to dis- 
posing of bonds and coupons when paid, filing them away or destroy- 
Ing them, and making mention of their frequent loss or theft, by 
which the community is defrauded more or less, then sets forth: 

“To prevent this I have invented a system of preserving, filing, 
and canceling such documents, which system will not only prevent 
such fraudulent practices, but also present at all times a full and 
perfect history or record of all transactions in relation to each and 
all of said documents. 

“To accomplish this I provide a book or set of books having each 
page printed or ruled to correspond in size and style with the bond 
and its coupons or other document, whatever it may be, with a head- 
ing showing the number, date when issued, when and where paya- 
ble, amount, what issued for, rate of interest, and when and where 
payable, together with such other facts as may be necessary to form 
a perfect record of the document. 


* 


a * 


* 
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“ When any of the coupons are presented and paid they 

196 = are canceled and then pasted or otherwise secured in their 

eer proper place upon the page, each place for them being num- 
ered. 

“ When the bond itself is paid it is likewise attached in the place 
on the page provided for it. If the holder should by any means be 
dispossessed of one or more of the coupons or bonds, upon presenta- 
tion of the proper evidence he could be paid; but not having the 
coupon or bond to surrender there would be entered in its place 
upon the page a record of the facts in the case, * * * so that 
if at any future time said coupon or bond should be presented for 

ayment by a person not entitled to it the record of all the facts re- 
ating to it would be ready at hand and could be referred to at once 
by examining the proper page.” 

If there is a series of bonds the pages of the book are numbered 
to correspond with the several numbers of the series— 

“So that if it is desired at any time to ascertain any fact in rela- 
tion to any particular bond or its coupons it is only necessary to 
turn to the-page having the same number. 

* * * * * * * 

“ By this system, thus applied, the business community will be at 
once provided with a most convenient and perfect means of preserv- 
ing, canceling, and filing bonds, coupons, certificates, &c., and with 
a history or record of all transactions relating thereto.” 

The claims are— | 

1. “The preserving, filing, and verifying bonds, coupons, 
197 certificates, and all documents by the means and in the man- 
ner substantially as herein set forth.” 

2. “ The book or register constructed and used as and for the pur- 
poses set forth.” 

The invention thus appears to be— 

Not for a system, broadly considered, of preserving and filing 
away bonds and their coupons, &c., when paid ; 

Nor for a system of preserving and filing such bonds, coupons, 
&c., in books so that, after payment, they can be referred to and ex- 
amined— 

But for a particular and specific system of preserving and filing 
away in books or registers bonds and their coupons, &c., when they 
have been paid, and by which certain results or ends are attained— 
that is, in such a manner that each bond and the coupons belonging 
to it shall be, as they are paid, preserved and filed in connection 
with each other and separate and apart from every other bond and 
its coupons, so that the record of each and every bond and all facts 
relating thereto will be by itself distinct and apart from the record 
of any other bond and its coupons, so that, at any time, the status 
as to payment of any bond and its coupons can be determined by 
reference to a single record made in one place and without referring 
elsewhere or to the record of any other bond. ' 

This, it is believed, is a fair interpretation and construction of the 
invention described and claimed in the complainant’s patent, and 
this will be referred to and understood as the Munson system. 


——— 


a 
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V. Evidence has been produced before me as to three sys- 
198 tems of filing and preserving bonds and their et when 
u 


paid, which were known and used prior to the Munson sys- 
tem. 
Two of these systems were well known prior to the complainant’s 


invention, and are referred to and designated as— 


THe En-Masse SysTEM AND THE WARREN SYSTEM. 
(A.) The En-Masse System. 


According to this system the coupons of bonds, as they are paid, 
were put together and filed away in packages, generally of from 500 
to 1,000. 

Whether under their mode or system the coupons before being 
filed away were assorted in any way the evidence is not very defi- 
nite, but it is generally to the effect that the coupons were put away 
in packages as they were paid, without assortment either as to loans, 
denomination, or any classification. 3 

In the use of this system, if any question arose as to any particu- 
lar coupon paid, the inquiry involved the necessity and labor of 
looking over the coupon package or packages until the particular 
coupon was found. 

A variation of this system is shown to have been used and is still 
used in the United States Treasury Department in which the cou- 
pons, before being filed away in packages, were assorted : 

Ist. According to loans. 

2d. According to denomination. 

3d. According to date of maturity. 

4th. According to the numerical order of the bonds, and then 
put in packages of 100 each, ten of such packages being confined 

together and then placed in boxes. 
199 These packages were, however, made up subject to another 
order or management that the coupons paid by each sub- 
treasurer were packaged by themselves as vouchers in the accounts 
of such officers. 

Under this form of this system any inquiry as to the coupons of 
any bond involved the necessity of referring to and examining 
these packages of 100 and 1,000, and if the coupons of any particu- 
lar bond or series of bonds should be paid at one time by one sub- 
treasurer and at another time by another sub-treasurer the deter- 
mination of the inquiry would involve the necessity of examining 
the vouchers of two or more of such officers. 

Under the en-masse system the bonds, when paid, were not filed with 
the coupons, but were packaged separately and filed away by them- 
selves or destroyed. The evidence does not show whether tne bonds 
were assorted in any manner before they were filed away. 

These systems of preserving and filing the coupons en masse and 
the bonds separate therefrom did not, it is very apparent, accom- 
plish in and by itself the same purpose or attain the same result 
which is accomplished and attained by the Munson system. 
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{ (B.) The Warren System. 


According to this system the coupons of bonds are preserved and 
filed away as they are paid by being pasted on the pages of books 
prepared for that purpose in the following. manner: Coupons of the 
same payment are pasted in the book in the numerical order of the 
bonds to which they belong—that is, if there were fifty bonds, the 
coupons would be pasted in the book in the following order: Ist, 
coupon No. 1 of bond No. 1; 2d, coupon No. 1 of bond No. 2; 

3d, coupon No. 1 of bond No. 3, and so on for the fifty bonds. 
200 After all the coupons of the first payment have deen pasted 

in—spaces for any coupon not presented being left to put in 
such coupons afterwards—then the coupons for the next popeenk 
would be placed in in like order—that ” , Ist, coupon No. 2 of bond 
No. 1; 2d, coupon No. 2 of bond No. 2; 3d, coupon No. 2 of bond 
No. 3, ‘and so on for the fifty bonds. In this manner all the cou- 
mg of the first payment in a series of bonds—that is, all coupons 

o. 1 follow each other, and then all the coupons of the second pay- 
ment No. 2 followed each other, and so on in the same order. The 
paid coupons are thus ar ranged or filed away according to pay- 
ments or dividends and not according to bonds. 

When the bonds were for any reason surrendered, either by being 
paid or exchanged for other bonds, they were filed away by them- 
selves separate from the coupons, but the evidence does not show 
whether the bonds were so filed away in numerical order or promis- 
cuously. 3 

This system furnishes a ready means of determining the gross 
amount or whole number of coupons paid at any and every pay- 
ment, but, as in the case of the en-masse system, does not accomplish 
by and of itself the same purpose or attain the same result as is 
secured by the Munson system. 

(C.) Evidence has also been put in on the part of the defendants 
as to another system of filing and preserving coupons, which was 
known and in use prior to complainant’s invention, and which was 
used in the Treasury Department at Washington from 1842 to 1866 
for preserving the coupons of the bonds issued under the loan of 

April 15, 1842, and which matured in 1863. 
201 According to the testiinony the coupons when paid were 
arranged in scrap-book form, each page of the book being ruled 
to provide for the coupons attached to a particular bond, the coupons 
for each particular bond being arranged on the same page and in 
the same order that they had when attached to the bonds. 

The books were not made for the reception of bonds, and no bonds 
were ever put in them. The bonds were filed away separately from 
the coupons from time to time, and eventually destroyed. 

The coupons were pasted in on every right-hand page, the left- 
hand page being left blank. 

The blank pages were not used for any purpose or intended 
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the books were made and used the coupons might as well been 


_ pasted in on every page as on every other page. 


The proof as to those books is general in its character, and does 
not go into details or particulars. 

None of those books alleged to have so been used from 1842 to 
1866 for holding coupons are now in existence, but all of them were 
destroyed in 1866, when the coupons were cut out and were arranged 
in numerical order and filed away in packages. 2 

No witness was produced who had had anything to do with using 
these books or pasting the coupons in them, nor were any of the 
coupons which had been cut out of those books when they were de- 
stroyed produced before me. 

The witness Hendrick, who testified as to the use of this system, 
is a clerk in the Register’s office of the Treasury Department, and 
went into that department July 14, 1865, but did not have anything 
to do with taking care of and filing coupons until some five or six 

months after he went into the department. He did not per- 

202 ~_—sonaliy have anything to do with putting in the coupons in 

the books referred to, and the only connection which it ap- 

eee he had with those books was that they were destroyed under 

is supervision in 1866 and he cutout the coupons. The bonds, the 

coupons of which were put in those books, all matured about 

eighteen months before the witness went into the Treasury Depart- 
ment. 

_ The knowledge of this witness as to the use of such books must 
necessarily, therefore, have been derived from others, except so far 
as obtained by him when superintending the destruction of those 
books and cutting out therefrom the coupons. 

Giving his testimony a liberal construction, it shows that those 
books, as they were used, though like the Munson books in one re- 
spect or feature, did not include all the features of or embrace the 
whole of the Munson system, and that it was not intended in and 
by the use of such books to accomplish the same purpose or obtain 
the same results which are accomplished and attained by the Mun- 
son system. : 

It is urged that those books, as existing, were capable of a further 
or additional use than that for which they were made and actually 
used ; that the bonds could have been placed on the blank pages 
opposite to their coupons, and that the books would then be exactly 
the same as those of Munson. The inquiry, however, before me, it 
is considered, is, how were those books actually used? and not how ~ 
might they have been used. It is the system disclosed by such 
books as actually used that is to be regarded, and not that which 
might have existed had some additional use been made. 

Taking into view the purpose for which such books were intended, 

the use that was made of them, and the result attained by 
203 _—sttheir use, it is considered that those books did not embody or 

disclose a system of filing and preserving bonds and coupons 
which was equivalent to that of Munson’s, and did not accomplish 
a like purpose or attain a like result. 


15—160 
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(D.) Evidence has also been given as to certain books used by the 
defendants, called “ticklers.” These books, however, were only a 
tabular memoranda of all the times of the presentation for payment 
of coupons, and are not in any sense a system or mode of filing and 
preserving bonds and their coupons, and it is not understood that 
this character is claimed for them, nor do they appear to have been 

in use prior to the Munson patent or invention. 

In the view above taken of the nature and scope of the Munson 
systeni and the end secured thereby and the character and nature 
of the several systems which were in use prior to the Munson sys- 
tem and the ends secured thereby, comparison cannot properly be 
made between the relative advantages of these several systems for 
the purpose of determining the value, if any, of the profits or ad- 
vantages arising from the use of the Munson system. 

It may well be that the system of filing and preserving coupons 
en masse, Whether assorted according to loans, denomination, or 
numerical order of bonds or not so arranged, and filing the bonds 
separately from the coupons may, under some circumstances and 
conditions and for some purposes, be preferable to any other system, 
and the same may be true as to the Warren svstem ; but such pecu- 
liar advantages of these systems do not detract from the value of 
the Munson system in accomplishing a specific purpose or attaining 
a specific result or show that there may not be a saving by the use 
of the Munson system over other systems in attaining such a 

result. 
204. © Comparison can only be made between the advantags of 

these systems in attaining the same result, and the enquiry 
is, What is the advantage, if any, in cost, time, convenience of use, 
&c., in attaining by the use of the Munson svstem the specific re- 
sult or end secured by it over attaining the same result or accom- 
plishing the same purpose by the other systems referred to? This 
advantage, if any, is the measure of profits. 

Mowry vs. Whitney, 11 Wall., 620, 651. 


The capability of the Munson system to show at a glance or by 
merely looking through the registers the status of anv bond and its 
coupons as to payment thereof is proved by complainants (Hall, 
int. 7, p. 142) and is also admitted by the defendants’ witness, Car- 
roll, (cross-int. 37, p. 53), who had used the Munson system as well 
as the Warren system. 

It is also shown by the proofs that to obtain the same informa- 
tion as that furnished by the Munson system involved, under the 
en-masse system, the labor of looking over the package or packages 
of coupons (Hall, int. 7, p. 142), and the further labor of obtaining 
from another place the bond, if the bond was necessary, and under 
the Warren system was a matter of trouble and involved consump- 
tion of time (defendants’ witness Donovan, int. 3, p. 75; see also 
Carroll, cross-int. 38, p. 54). This must also be so, to a greater or 
less degree, with respect to the system formerly and now in use in 
Treasury Department. 

A saving of time and labor is thus secured by the use of the 
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Munson system over that which would be required to attain the 
same result in the use of the systems known and used prior to the 
invention of the Munson system. 
Two witnesses have been examined on the part of the com- 
205 _—piainant as to the value or measure of value of the advantage 
and benefits arising from the use of the Munson system. -One 
is the complainant, who is a manufacturing stationer, but has had no 
practical experience in filing and preserving bonds and their coupons 
under his own or any other system. The opinion of this witness as 
to the value of the use of his invention is not founded upon any 
specific or definite facts or basis, and can but be considered so in- 
definite and conjectural as not to furnish a reliable standard of 
measurement. : 

The other witness, Hall, has had practical experience in the use 
of both of the en-masse system and the Munson system, and his 
opinion is derived from that experience and is based upon the extra 
labor required in keeping bonds and coupons according to the former 
svstem as compared with the Munson. In his opinion the advan- 
tage or benefit of the Munson system is at least half a dollar a bond, 
running for twenty vears. (Hall, int. 10,11, 12, page 144; cross, 21, 
page 140; cross, 29, 30, page 145.) 

It is true this witness is not familiar with the business of the 
defendants and has never practically used the Warren system used 
by the defendants, but the proofs show, as before stated, that there 
is a saving of time and labor in the use of the Munson system, as 
compared with the Warren system, in attaining the same results, 
and the Munson system is of such a character that its benefit and 
advantage in attaining and securing the ends for which it is designed 
must be substantially the same whenever used. 

The witness Hall is the onlv one of those examined, except the 
defendants’ witness Carroll, who has been practically familiar with 
the use of the Munson system, and who has also practically used 

either of the other systems as to which evidence has been given. 
206 The general purport of the testimony of the witness Carroll, 

it is true, is to the effect that the Munson system had been of 
no advantage to the defendants and had been the cause of extra 
charge and expense, but this statement is hardly reconcilable with 
the facts that the defendants, of their own choice, used the Munson 
system for many years, to a large extent, and continued such use 
until ordered by the court to cease such use. The witness Carroll 
also has been and now 1s in the employ of the defendants, and can, 
therefore, scarcely be considered as a wholly unbiased or impartial 
witness, or, at least, as much so as the witness Hall. 

It being conceded that the Munson system is useful, and it being 
shown that by its use there is effected a saving of time and labor 
over other prior known systems in attaining a like result, I am of 
the opinion, upon consideration of all the testimony in the case, that 
the value of the Munson system as fixed by the witness Hall—fifty 
cents per bond, running for the term of twenty years, or two and a 
half cents per bond per year—is a reasonable measure of value for 
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the benefit and advantage derived from the use of the Munson sys- 
tem. 

VI. The testimony shows that the defendants have made and 
used 119 books or registers embodying the complainant’s invention ; 
that such books were constructed to receive 29,922 bonds and their 
coupons; that in such books coupons were inserted belonging to each 
and all of said bonds; that in said books there have been inserted 

4,904 bonds, with all the coupons belonging thereto, these bonds 
207 having been canceled or surrendered for registered bonds, and 
as to which bonds and. coupons the record was thus complete. 

And that in connection with the remaining bonds, 25,018 in num- 
ber (29,922, 4,904=25,018), there has been inserted in said books 
422,308 coupons. 

And that such books.had been used by the defendants prior to the 
service of the injunction in this cause (no coupons or bond have 
been, according to the testimony, placed in them since the service of 
the injunction), computing the time from the numbers of coupons 
pasted in the books and counting two coupons to the year, the cou- 
pons being payable semi-annually for and during the following 
periods: 


Can- Coupons 

No. books. Time used. celed of other 

bonds. . bonds. 
18—( 4,500 —_s pcaiieidaiemneensteinieieieoieiiiial 9} years, 85,500 
85—(21, 244 iccabiieacine iciabaaisiauidsminala Se 3,370 and 303,858 
5—( 1,294 “ ; sieihbainiaipieecisahiatiinnanl 8 " 209 and 17,360 
OES gaa: CRE 5 “ 1,395 and 15,590 
119 = 29,922 | 4,904 422,308 


Calculating the benefit or advantage received by the defendants 
from their use of the Munson system at the rate or value of two and 
a half cents per bond per year, according to the time they have used 
the several books or registers made and used by them and the num- 
ber of bonds inserted therein, the result is as follows: 


= bonds, at 23 cts. per bond per year, for 93 years, 
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_ “SSA ENO a ECON OE SAAR NTS ena 360 50 


ition ih elit ice isla i $6,202 40 


It is also insisted by the complainant, in respect to the 4,904 bonds, 
which, with their coupons, have been inserted by the defendants in 
the registers used by them, that the record of such bonds being com- 
plete and the registers open to the defendants for the purpose of. 

reference, that the eeu should be charged at the rate fixed 
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upon for the use of such books, as to such bonds, since the decis- 
ion and injunction in the case down to the expiration of the pat- 
ent, April 24,1885. No evidence, however, has been put in be- 
fore me to show that the defendants have in any way, by reference 
or otherwise, or for any purpose used such books or ,registers since 
the decision in this cause and the service of the injunction therein. 
In the absence of such proof it cannot be assumed either that the de- 
fendants have used since the service of the injunction the registers 
containing such bonds or that they will hereinafter use the same. 

The complainant further insists that interest from the time of the 
rendering the decree in this case should be allowed upon any sum 
which may be found against the defendants. 

Under the decisions of the courts (Mowry vs. Whitney, 11 Wall., 
620, and others) governing the allowance of interest upon recoveries 
in patent cases it is considered, however, that the present case is not 

one in which interest is chargeable against the defendants. 
209 I therefore find and report that the gains, profits, and ad- 

vantages that have arisen or accrued to the defendants, The 
Mayor, Aldermen, and Commonalty of the City of New York and 
the Comptroller thereof, from the manufacture and use of registers 
containing the improvements described and claimed in shia tethens 
patent No. 63419, granted April 2, 1867, amount to the sum of six 
thousand two hundred and two dollars and forty cents ($6,202.40). 

I further find and report that the complainant, from the manu- 
facture and use by the defendants of the registers embodying the 
Munson system, has sustained no damage, except merely nominal. 

All of which is respectfully submitted. : | 

Dated New York, September 22, 1882. 

(Signed) Ss. D. LAW, 
Master pro hac vice. 


ABSTRACT OF EXHIBIT “ STATEMENT No. 1.” 


1.—County Bonds, of $500, due 1901. 


Books. No. bonds. Coupons inserted. Time of use. 
36. 1 to 8,887=8,887_-...----.---- 17. 84 years. 


2.—County Bonds, of $1,000, due 1901. 
18. 1 to 4,445—4,445....-.---.---- 17. > ee 


3.—City Bonds, of $500, due 1901. 
17. 1 to 4,284—4,284._.-------.---- 17. 8% “ 


4.—City Bonds, of $1,000, due 1901. 
1 to 2,128=2,128.............. 
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210 5.—Dock Bonds, $500, due 1901. : : 
Books. No. bonds. Coupons inserted. Time of use. : 
4. 1 to 1,000=-1,000.__.___._.____ 17. 83 years. } 
6.—Dock Bonds, $1,000, due 1901. 
2. 1 to 60002500... ..-. 17. ...* 
7.—(ity Park Imp., $500, due 1902. oe 
3. 1 to SODeGG7.. 2 ee. einen e 16. oF r- 
8.—City Park Imp., $1,000, due 1902. 
2. 1 00 BG on cin cmmanacnaes 16. a” 
: 9.—City, $500, due 1896. 
4, 1 to 1,000=1,000---------.---- 10. 8 years. | 
10.—City Imp., $1,000, due 1896. | 
3. 1 Wp EE 0 cccmiromeinene 10. 5 years. 
— 
11.—City, $1,000, due 1896. , 
4. 1 to 1,064=1,064_-~----.-.---- 10. > years — 
12.—Tax Relief, $1,000, due 1890. 
6. 1 to 1,500=1,500-----.--..-.-- 19. 9} years. 
18.—Tazx Relief, $500, due 1890. 
12. 1,501 to 4,500=3,000-----------  —-:19. 9} years. 
Summary. | 
One and two, county bonds._---.-.-~---- 13,332, 17 coupons each. 
Three and four, city b’ds (1901) ---------- 6 412, 17 | 
Five and six, dock bonds ..__..-------.... 1,500, 17 - . 
Nine, ten, and eleven, city and city imp. | 
Sitesi tao den seni sns ini ieted ela es erconiiiet . 2,884, 10 ° “ -7 
Seven and eight, city park imp. bonds... 1,294,16 “ . i 
Twelve and thirteen, tax-relief bonds -.--- 4,500, 29 4 " 
211 SuMMARY EXHIBIT “STATEMENT 2.” 
| Canceled Bonds. : 
I I iii sienna taneinttie dicen alacant ness wmraresia 2,007 
City Dic citicinrensnerninteinmnnniarsamentiisim mmatennn 1,163 - : 
SEL...  ..,aiepiacuembiasiiaiin xacecacniimeniiaiiaieineiah pid eiuniiinabbiies manda dle 200 
City and city imp. bonds (eee) iinestaanieeliiapincaneticuiicqpedissirenniomnsnenisine 1,325 
City one ep  kctnmnemnebianianiaiantn satemeinie 209 
: | 2 
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General Summary. 

County bonds, 13,332, canc’d, 2,007, 11,325; 17 
CON PONG nie inn cnn sn $192,525 

City “ (1901), 6,412, cane’d, 1,163, 5,249; 17 
COR DONG. 4.26 nccitin wns 89,233 

Dock " 1,500, cane’d, 200, 1,300; 17 
CODON ii ier ciinctemndmmn 22,100 

City park imp. - 1,294, canc’d, 209, 1,085; 16 
COND OD sa ciecitinccicitinntiiniince 17,360 

City & city imp. “ (1896), 2,884, cane’d, 1,325, 1,559; 10 
: CODON ois iti winnie 15,590 

Tax-relief ” 4,500, canc’d, 00, 4,500; 19 
COUPON. 2 cicccinnncinnone 85,500 
$422,308 


212 | U. S. Circuit Court, Southern District of New York. 
Francis Munson vs. THE Mayor, &c. 


Exceptions by and on the part of The Mavor, Aldermen, and 
Commonalty of the City of New York and Andrew H. Green, as 
comptroller thereof, defendants herein, to the report of Stephen D. 
Law, master, to whom this cause was referred by an order en- 

tered at the April term of this court on June 15, 1881. 


First. The said defendants except to the report of the master in so 
far as he finds and reports and adopts the construction of the Mun- 
son patent found and adopted by him, because the said construction 
is erroneous and opposed to the true meaning and intent of said 

tent. 

"et The said defendants further except to the report of the 
master, for that, though he finds in his report that certain books 
were used prior to the Munson patent in the Treasury Department 
in Washington, in which— 

“The coupons, when paid, were arranged in scrap-book form, each 
page of the book being ruled to provide for ten coupons of a par- 
ticular bond, the coupons for each particular bond being arranged 
on the same page and in the same order that they had when at- 

tached to the bonds; 
213 “The books were not made for the reception of bonds, and 
no bonds were ever put in them; the bonds were filed away 
separately from the coupons from time to time and eventually de- 
stroyed. The coupons were pasted in on every right-hand page, the 
left-hand page being left blank,” yet he fails to report that no profits, 
gains, or advantages were ever realized by the defendants or by any 
one else from pasting bonds on the left-hand pages of the similar 
books used by them. 
Third. The defendants farther except, for that the master erro- 
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neously says in his report that “ the proof as to those books is general 
in its character and does not go into details or particulars,” whereas 
he should not have so stated or reported, the fact being otherwise. 

Fourth. The defendants further except, for that the master has 
erroneously stated in his report, when referring to the evidence of 
the complainant’s witness, Hall, as follows: 

“It is true this witness is not familiar with the business of the de- 
fendants, and has never practically used the Warren system used by 
the defendants, but the proofs show, as before stated, that there is a 
saving of time and labor in the use of the Munson system, ascompared 
with the Warren system, in attaining the same results, and the Mun- 
son system is of such a character that its benefit and advantage in 
attaining and securing the ends for which it is designed must be 
substantially the same whenever used,” whereas he should not have 
so stated or reported, the fact as to any alleged saving of time or 
labor by the Munson system being otherwise and the ‘said system 
not being y substantially the same benefit or advantage whenever 

use 
214 Fifth. The defendants further except, for that the master, 
in referring to the evidence of the defendants’ witness, Carroll, 
has erroneously and contrary to the fact stated as follows: 

“Tbis statement is hardly reconcilable with the facts that the de- 
fendants of their own choice used the Munson system for many 
years to a large extent and continued such use until ordered by the 
- court to cease such use.’ 

Sixth. The said defendants except to the finding and report of 
said master, for that he finds and reports that comparison cannot 
properly be made between the relative advantages of the several 
systems of filing bonds and coupons set forth in the proofs and the 
Munson system for the purpose of determining the value of the 
profits or advantages arising from the use of the Munson system, 
whereas the said master should have reported that the value of the 
Munson system is to be determined by a comparison between the 
advantages of that system and the best one of those of the other sys- 
tems of filing bonds and coupons open to the defendants and sev- 
erally described in his report. 

Seventh. The defendants further except to said report of said 
master, for that he finds and reports that comparison can only be 
made between the adv antages of the Munson system and those of 
other systems open to the defendants in attaining the same identical 
result—that is, the particular mode of preservation of bonds and 
coupons described by Munson, as defined by the master—and that 
this advantage is the measure of profits, whereas the said master 

should have reported that the measure of profits, if determin- 
215 ~— able at all from the use of the Munson system, is to be based 

upon a comparison of the pecuniary gains and advantages, if 
any, arising from the use of the Munson system over those arising 
from the use of other systems for accomplishing the same result— 
¢. ¢., the preservation of bonds and coupons thus open to the de- 
fendants. 
Eighth. The defendants further except to said report, for that 
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said master erred in not finding and reporting that no proof suffi- 
cient in law had been offered by the complainant that the defend- 
ants had derived gains, advantages, or profits from the use of the 
Munson system at all or as compared with those which other sys- 
tems open to them, and that proof to the contrary has been offered 
by the defendants. 

Ninth. That said defendants further except to said report, for 
that said master erred in not reporting that the only proof offered 
of any advantage possessed by the Munson system over the advan- 
tages of other systems open to the defendants was one of possible 
occasional convenience of reference in particular cases and instances 
only, and that the proofs showed that the defendants had derived 
no benefit or advantage in any such cases or instances and hadonly 
referred to said books in a single instance, and that the proofs 
showed no method of computing the pecuniary value of such possi- 
ble or occasional convenience or the value of the single instance of 
reference proved, and that the only evidence on behalf of the com- 
plainant was by way of estimate and conjecture and was not suffi- 
cient in law or tangible or certain. 

Tenth. The said defendants further except to said report of said 
master for the reason that there is no sufficient or legal evidence 

whatever on which to base any report or finding of profits to 
216 ~=the defendants, and for the reason that the only evidence 

offered or taken before said master tending to the result 
reached in said report is wholly in the shape of estimate, assertion, 
conjecture, and opinion and affords no proper, sound, safe, or legal 
basis for any report of actual profits to the defendants. 

Eleventh. The said defendants further except to said report of 
said master, in that if fifty cents per bond of twenty years be taken 
as the profits realized by the defendants said master finds and re- 

orts a profit of two (2) and one-half cents per year on each bond 
issued by the defendants, whereas he should not have found the 
same and should have reported no method of apportioning the 
same. 

Twelfth. The said defendants further except to the report of said 
master, for that he finds and reports gains and advantages accru- 
ing to the defendants have been $6,202.40, whereas he should have 
reported that there have no pecuniary profits, gains, or advantages 
accrued to defendants, or that if such profits had arisen that taere 
is no method of computing their value. 

Thirteenth. The said defendants further except to the report of 
said master, because said master erred in overruling the several ex- 
ceptions noted in the records of proceedings before him to the ad- 
mission or rejection of evidence, whereas said master should have 
severally sustained said exceptions, and the defendants assign the 
said several rulings of the master as separate errors. 


November 23, 1882. 
BETTS, ATTERBURY & BETTS, 
Defendants’ Solicitors. 
FREDERIC H. BETTS, 
Of Counsel. 
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(Endorsed :) Circuit court of the United States, southern district 
of New York. Munson vs. The Mayor, &c. Exceptions to master’s 
report. Betts, Atterbury & Betts, sol’rs for defendants, 120 Broadway, 
New York. U.S. circuit court. Filed Nov. 23, 1882. Joseph M. 
Deuel, clerk. | 


217 : 7 I. 
U. S. Circuit Court, Southern District of New York. 
Francis Munson vs. THE Mayor, &e., OF New YorK et al. 


Please to take notice that at the time and place of the hearing of 
this cause upon the master’s report and exceptions thereto, now 
noticed for the February term of this court (1883), we shall apply to 
the court upon all the record of evidence taken and admitted herein, 
and particularly upon the record of evidence (taken before the master 
herein) of Arthur Hendricks, in connection with the other evidence 
in this case, for an order setting aside the interlocutory decree herein, 
and for a reconsideration of this case and rehearing if necessary, 
and for such other and further relief as may be meet. 

Yours, «c., BETTS, ATTERBURY & BETTS, 
Defendants’ Solicitors. 
Feb. 13, 1883. 


To Royal S. Crane, Esg., complainant’s solicitor. 


218 Ata stated term of the circuit court of the United States 
held in and for the southern district of New York, at the 
court-house, in the city of New York, on the 27th day of March, 
1883. | 
Present: Hon. Wm. J. Wallace, circuit judge. 


Francis Munson vs. THE Mayor, &c., or New York ef al. 


The hearing upon the master’s report and exceptions coming on 
to be heard before his honor Judge Wallace, and the defendant also 
bringing on a motion to reconsider the interlocutory decree and for 
rehearing, and it appearing that this cause was heard at the time of 
taking the interlocutory decree by his honor Judge Wheeler, now, 

therefore, his honor Judge Wallace declines to hear such mo- 

219 = tion, and the same stands without prejudice to the right of 
the defendant to bring the same on before Judge Wheeler. 
(Signed) WM. J. WALLACE. 


(Endorsed :) U.S.C. C., S. D. N.Y. Munson vs. The Mayor, ete. 
U.S. circuit court. Filed Mar. 27, 1883. Timothy Griffith, clerk. 
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220 City & County or NEw York, 88 : 
U. S. Circuit Court, Southern Dist. of New York. 


Francis Munson vs. THE Mayor, &c., or New YORK. 


Royal S. Crane, being duly sworn, deposes and says that he is 
the attorney of the complainant herein and has been such since the 
— commencement of this action; that the complainant, at the time of 

the commencement of this action, was and still is a resident of the 

city of Chicago, II]linois. | 

Deponent further says that after the proofs had all been taken 
herein for final hearing the defendants made a motion to be allowed 
to amend their answer herein and to have the right to have further 
testimony taken herein under the new allegations in said proposed 

amended answer, which motion was elaborately argued be- 

221 fore Mr. Justice Blatchford and by him denied; that subse- 

quently thereto, and after the accounting had been ordered 
herein, and after the taking of the testimony of Amos D. Hall, by 
deposition, in Chicago, to be used on behalf of the complainent on 
such accounting, the defendants again moved to amend their an- 
swer and to have a rehearing upon all the issues herein, which 
motion was based upon said deposition and an additional affidavit 
sworn to by said Hall; that said motion was elaborately argued 

_ before Mr. Justice Wheeler and by him denied. 

Deponent further says that the present motion to have all the pro- 
ceedings heretofore taken herein substantially set aside and to compel 
a rehearing upon all the issues herein would, at this late day, be, as de- 
ponent verily believes, an irreparable injury to the complainant ; that 

this action was com menced on the 14th day of October, 1874, al- 

222 most nine years ago, and that since that time the said Hall, 

the complainant’s principal witness on the accounting, has 

died; that defendants’ main witnesses, Carrol and Warren, have also 
died, and if the court should allow an amended answer to be served 
and a new trial to be had based upon allegations — recently discov- 
ered evidence, the complainant would not bave the benefit of the 
direct or cross-examination of those witnesses upon the new issues 
herein, and that said three witnesses, now deceased, could and would 
undoubtedly give testimony upon any new hearing that would be 
material to the complainant, and that such witnesses have given 
about all the expert testimony which could be given on any hear- 
ing herein, they all having testified one way or another to the dif- 
ferent methods that have been used in pasting matured bonds and 
coupons in registers, and deponent verily believes, from the 

223 extended research he has made upon that subject, that no other 
witnesses can be produced who know anything upon the sub- 

ject, except perhaps the new witness, Hendricks, and he only knows 
the same from hearsay, he never having personally used the Gov- 
| ernment registers for that purpose, but only had seen them after 
they had been so used by others. 
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Deponent further says that upon the motion which was decided 
by Judge Wheeler the question of prior use was the only point upon 
which the defendants sought to amend their answer and to be allowed 
to give testimony. The same question is now again sought to be re- 
litigated on this motion. Deponent further says that the said wit- 
ness, Hendricks, testified before Mr. Law on the accounting, as will 
appear upon pages 58 and 64 of the printed proceedings before the 
said master, on the 16th and 17th days of March, 1882, or about 

eleven months before this motion was made, and that since 

224 such testimony of such Hendricks has been taken deponent 

has spent a great deal of time in preparing an elaborate argu- 

ment upon the accounting, and a like argument has also been pre- 

ared and submitted -by deponent’s solicitors; that the defendants 

had ample time to make this motion between March 17th, 1882, the 

date of the giving said testimony by said Hendricks, and September 

22nd, 1882, or a period of over six months, but they declined to 
do so. 


(S’g’d) | ~ ROYAL S. CRANE. 
Sworn to before me this 24th day of February, 1883. 
(S’g’d) | ALLAN LEE SMIDT, 


Notary Public, N. Y. Co. 


(Endorsed :) U.S. circuit court. Francis Munson ag’st The Mayor, 
etc.,of N.Y. Aff’t of compl’t’s soli. in opposition to def’ts’ motion 
to reopen case. Royal S. Crane, compl’t’s soli., 26 Broad St., N. Y. 
city. This may be filed as of March 27th, 1883. F. H. Betts, coun- 

sel for def’ts. Filed March 27, 1883, pursuant to above con- 
225 ~=sent. ~=‘T. G., clerk. 


226 ~=s- Circuit Court of the United States, Southern District of New 
: York. In Fquity. | 


FrRANcIs MuNSON 
: vs. 
THe Mayor, EtTc., OF THE City oF New YORK AND THE CompP- 
7 TROLLER THEREOF. 


It is hereby stipulated that for the purpose of appeal it is to be 
considered that the ,motion to reconsider the interlocutory decree 
and for a hearing, as to which the order filed herein March 27th, 
1883, relates, and a copy of which order forms a portion of this rec- 
ord, was duly heard and denied by his honor Judge Hoyt H. Wheeler. 

Dated -New York, October 3, 1884. 


(S’e"d) ROYAL S. CRANE, 
: Compl’t’s Att’y. 
(S’p’d) W. C. WHITNEY, 


Def’ts’ Soli. 
By FREDERIC H. BETTS, 
: Counsel. 


227 (Endorsed :) U.S. circuit court. Filed Oct. 8, 1884. Tim- 
othy Griffith, clerk. 
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228 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on the — day of June, in the year of our Lord one thousand 
eight hundred and eighty-three. : 
Present: The Honorable William J. Wallace, circuit judge. 


FrRANcIs MuNSsON 
v8. 


THe Mayor, ALDERMEN, AND COMMONALTY OF THE City oF NEw 
YORK AND THE COMPTROLLER THEREOF. 


The above-entitled cause coming on this day for hearing upon 
exceptions filed to the master’s report therein— 

Mr. Frederic H. Betts is heard in behalf of defendants and in sup- 
port of exceptions. 

Mr. Royal A. Crane is heard in behalf of complainant and in favor 
of confirmation of master’s report. : 

Mr. Luther R. Marsh is heard in behalf of complainant. ee 

C. A. V. 


229 Circuit Court of the United States, Southern District of New 
York. In Equity. 


Francis Munson 
v8. 


THe Mayor, ALDERMEN, AND COMMONALTY OF THE City OF NEW 
YORK AND THE COMPTROLLER THEREOF. 


As stated by the master, the evidence upon the accounting before 
him was wholly directed to the question of the gains, profits, and 
advantages which have accrued to the defendants by the use of the 
invention secured by his patent to the complainant. The master 
finds that the gains and profits for which the defendants are liable 
are such as arise from a saving of time and labor by the use of the 
complainant’s bond register beyond that which could have been 
obtained by the use of the several systems of registration open to 

them to use. He finds this saving to be equal to two and 
230 a half cents per bond per year, and, at this rate, that the total 

profits derived by defendants up to the time of the acconnt- 
ing, and for which they are liable to the complainant, is the sum of 
$6,202.40. The defendants have filed exceptions to this finding, 
which bring up the whole question of the liability of the defendant- 
for profits. 

The complainant’s patent is for “ the preserving, filing, and verify- 
ing of bonds, coupons, certificates, and all similar documents by the 
means and in the manner” substantially as described in the specifi- 
cation. The means or system consists in the employment of a book 
for the registration of bonds and coupons after they are paid. Each 
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page of the book is adapted, by printing and ruling, to present the 
paid bond and coupons in their original order of annexation. 
Spaces are ruled for the bond and for the coupons, and the spaces 
for the letter are numbered in the inverse order of the time of 
maturity. When a coupon is paid it is pasted over the 
231 ruled space designated for that particular coupon. When all 
have been paid, and the bond is paid, and each is pasted over 
the space designated for it, the page presents the bond and coupons 
in their original order. If a:given coupon has not been paid the 
blank space indicates at once which coupon js missing. The object 
of the invention is to preserve and present a record of a bond or 
series of bonds and coupons which can be readily referred to in order 
to ascertain which have been paid and which'have not been paid 
and the relative times of payment of each. The defendants em- 
loyed 119 of these registers, constructed for the registry of nearly 
30,000 bonds and a vast number of coupons. Obviously the defend- 
ants regurded this system of registration as convenient and as pos- 
sessing advantages which commended it to them, and it is to be as- 
sumed that some benefit must have accrued from its use. The ques- 
tion is, however, whether the defendants derived any pecu- 
232 ~=niary profits or advantage from the use of the registers, so far 
as has been made to appear by the evidence before the master. 
Several other methods of preserving and filing paid bonds and 
coupons were open to the use of the public, and the defendants are 
liable only for the pecuniary advantages which accrued to them by 
the use of the complainant’s system beyond that which would have 
resulted from the use of the other systems which they had the right 
to employ in attaining the same ends. These pecuniary advantages 
as found by the master consist in economy of time and labor. If 
there was no saving of time and labor resulting from the use of the 
complainent’s system there were no profits. Whether there was 
such a saving is the precise question of fact to be determined upon 
the proofs. In determining this question it is well at the start to 
disincumber the case of the testimony which bears upon the 
theory that the complainant’s system provides a more effectual 
safeguard against loss from the overpayment of coupons 
233 = than is secured by the use of the othersystems. There was a 
good deal of speculative assertion to this effect in the testimony 
of the witnesses. The theory may be true; but, conceding it to be 
so, the complainant did not prove or attempt to prove the pecuniary 
advantages arising therefrom, and from the nature of the case it 
would seem impossible to show this unless some data can be obtained 
as to the percentage of loss that arises from the overpayment of 
coupons by the municipalities or corporations that issue such obliga- 
tions. Until this can be shown the first factor in the problem is 
wanting. The master properly limited his inquiry to the question 
of the comparative economy of time and labor in the use of the sev- 
eral systems. 
The system of filing away and preserving paid bonds and cou- 
pons most commonly used was the “ en-masse” method, so called, by 
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which they were filed away in packages, with or without classi- 
234 fication. Another system in general use was the “ Warren ” 

system. This was used by the defendants for the preservation 
of many of their issues of bonds and coupons. This method consisted 
of the use of blank books with spaces ruled on their pages for cou- 
pons, in which all the coupons of a series of bonds of the same date 
of maturity are pasted on a given page in the numerical order of the 
bonds. If any coupon is not paid the space designed fur it is left 
vacant. When the bonds were surrendered or paid they were filed 
away by themselves. : 

There was also the system in use in the Treasury Department of 
the United States. There books were used upon each right-hand page 
of which were ruled spaces for coupons, and the coupons of a given 
bond, when paid, were pasted on such page in the order in which 
they would appear as originally attached to the bond. The blank 
spaces assigned for a particular coupon would indicate that such 
coupon had not been paid. When the bond was paid it could be 

pasted on the left-hand page opposite the page for the coupons 
235 = of that bond; but in practice this was not done, but the bonds 

when paid weredestroyed. Ifthére was a saving of time and 
labor by the use of the complainant’s system. it arose in one or both 
of two ways. A certain outlay of time and labor was expended under 
each of the several systems in filing away or registering the bonds and 
coupons. A further outlay of time and labor was required after this 
in ascertaining whether a given bond or coupon had been paid or 
not whenever occasion for investigation arose. The proofs are desti- 
tute of evidence to show what the expense of this outlay is under 
any system. This may have arisen, and probably did, from the in- 
trinsic difficulty of making any such proof. It may very well be 
conjectured that a clerical force would be needed by a corpuration 
which has issued a great number of bonds of different series, and that 
a less force could do the work under one system than under another; 

but conjecture does not supply the place of evidence and will 
236 ~— not satisfy the law. The complainant’s case fails to present 

the necessary elements of comparison by which the amount 
of pecuniary advantage can be ascertained. 

The master reached his finding upon the testimony of Mr. Hall, 
a witness who had been the treasurer of a railroad corporation and 


had used the complainant's system. Prior to using this system he 


had been accustomed to file away the coupons in packages. He testi- 
fied that under the en-masse system if a question arose as to the pay- 
ment of a coupon it was necessary to examine a package, whereas by 
the complainant’s system as soon as the coupons were paid they were 
pasted in the proper blanks, and if a question arose as to the pay- 
ment of a coupon it could be determined by a glance at the proper 
page. He was then asked, “ What, in your judgment, woald be the 
advantage or benefit in money for the use of the plan in question ?” 
He answered, “ The answer to that question is, of course, an estimate. 

In my opinion the saving of labor in an accountant would 
237 amount to at least half a dollar on a bond. The number of 
dollars in the bond makes no difference, but the length of 


Witiemessineenneseenadean. | 
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time which the bond is to run does, as for each additional year there 
would be two additional coupons. I fix my estimate on the average 
of 20 years.” This was not only a merely arbitrary estimate, but it 
was based upon a comparison between the complainant’s system and 
the method which most remotely approximated to that system of all 
those which the defendant had a right to employ. The defendant 
actually employed the. “ Warren ” system contemporaneously with 
the complainant’s. As is fairly contended for the defendant, it is 
obvious that under the Munson system whenever coupons mature 
every page of every book of the series must be separately resorted 
to for the purpose of pasting in a separate coupon in its apppropri- 
ate place. If 10,000 coupons are paid un a given day 10,000 sepa- 

rate pages must be resorted to and a coupon pasted in each 
238 page in its proper place. Under the “ Warren” system only 

a few pages would have to be resorted to. This one consid- 
eration of utility and convenience in the ordinary and necessary 
handling of the books at every date of maturity of coupons out- 
weighs any that can be imagined in case of special instances when 
reference to particular coupons may be desired. 

Irrespective of the fallacious standard of comparison adopted by 
Mr. Hall and accepted by the master, the opinion expressed by Mr. 
Hall was not founded on any specific or definite basis of fact. Under 
any system of registration the expense would depend upon the num- 
ber of bonds and coupons to be registered. One employe might 
do the required work for one corporation, while many might 
be required by another corporation. One corporation might 
be served at a small expense, while another might be re- 
quired to incur a large expense. The system that might be 

less expensive and more convenient with some corpora- 
239 tions might be found more expensive and less convenient in 
others. The experience of a witness in the use of the several 
systems by one corporation which might enable him to speak intel- 
ligently as to their relative economical merits there would be of no 
practical assistance in enabling him to decide as to the relative 
economy of their use by another corporation. The inquiry here 
yas to ascertain not what profits the defendants could have ob- 
tained by using the complainant’s system in. the most advantageous 
way or under ordinary circumstances, but what they did actually 
derive by its use as they used it. There was no evidence before the 
master by which that inquiry could be satisfactorily answered. | 
The exceptions are sustained. 


Royal S. Crane and Luther R. Marsn, for complainant; Betts, 
Atterbury & Betts, for defendant. 


240 (Endorsed :) U.S. circuit court, southern district of New 

York. Francis Munson vs. The Mayor, etc., of the City of 
New York. Decision. Wallace, cir. J. U.S. circuit court. Filed 
May —, 1883. 
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241 Affidavit of Service. 


STATE OF New York, ; : 
City and County of New York, j~° 


U. S. Circuit Court, South. Dist. of New York. 


FRANCIS MuNSON 
v8. 
THe Mayor, &c., oF THE CiTy OF New YorRK. 


Harry E. Leibold, of the city and county of New York, being duly 
sworn, says that on the 9th day of January, in the year one thousand 
eight hundred and eighty-four, he served a copy of the annexed 
final decree on Royal 8. Crane, Esq., at his office, in above action by 


delivering the same to him personally. 
(Signed) 7 HARRY E. LEIBOLD. 


Sworn to before me this 9th day of January, 1884. 
[ NOTARIAL SEAL. ] (S’g’d) JOSEPH H. MARION, 
Notary Public, N. Y. 


242 At a stated term of the circuit court of the United States, 
in the second circuit, held at the United States court-rooms, 
in the city of New York, on the 3rd day of January, 1884. 
Present: Hon. Hoyt H. Wheeler, judge. 


FRrRANcIS MUNSON 
v8. 
THe Mayor, &c., OF THE CiTy OF NEw YorK. 


This cause having come on to be heard upon the pleadings, pro- 
ceedings, and proofs at the October term, 1879, before the Hon. Hoyt 
H. Wheeler, judge, and an interlocutory decree having been granted 

on the 15th day of June, 1880, adjudging the letters patent 
243 = grantedtothe complainant on the 2nd day of April, 1867, No. 

63419, to be good and valid in law, and granting an injunction 
against the defendants, and referring the cause to a master to take 
an account of the damages and profits, and the master having reported 
$6,202.40 dollars in favor of complainants, and the cause having 
come on again to be heard upon the master’s report and exceptions 
thereto, in June, 1883, before the Hon. William J. Wallace, and an 
order having been granted in said June, 1883, overruling said mas- 
ter’s report and awarding to the complainant the suin of six cents 
damages, and ordering that the costs and disbursements up to the 
interlocutory decree be taxed and awarded to the complainant, and 

the costs and disbursements of the proceedings before the mas- 
244 ~=ter and on his report and upon the exceptions and hearin 

thereon be awarded to the defendants and taxed and charg 
17—160 | 
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upon the complainant, and that the master’s fees, when adjusted, be a 2 
charged upon and paid by the com»lainant, and that the costs and | 
disbursements awarded to the one party be offset against the other, 

and that a decree be rendered for the difference for the party in 

whose favor it shall exist, and the costs and disbursements of the 


aoe 


complainant having been taxed at the sum of $245.75, and the costs 


and disbursements of the defendants having been taxed at the sum 

of $169.30, now, it is ordered, adjudged, and decreed that the com- 

plainant do recover of the defendants the sum of six vents damages : | 
and the sum of seventy-six dollars and twenty-five cents costs, ~y 


245 being in all the sum of seventy-six dollars and thirty-one 


cents, and that he have execution therefor. | 
(Signed) WM. J. WALLACE. 


(Endorsed :) U. S. circuit court, southern district of New York. 
Francis Munson vs. The Mayor, &c., of the City of New York. Final 
decree. Betts, Atterbury & Betts, solicitors for def’ts. Filed in open 
court Jan’y 11, 1884. 


Please to take notice that the within proposed decree will be pre- 
sented to this court for settlement and signature at the court-house, 
in the city of New York, on the 11th day of January, 1884, at 11 


a.m. 
BETTS, ATTERBURY & BETTS, 
Def’ts’ Sol’rs. 


216 Circuit Court of the United States for the Southern District 
of New York. In Equity. : 


Francis Munson 


vs. 
THE Mayor, ALDERMEN, AND COMMONALTY OF THE City OF NEW 
YORK AND THE COMPTROLLER THEREOF. 


We hereby consent that the foregoing papers shall constitute the 
record to be sent to the Supreme Court of the United States by the 
clerk of this court on the appeal to said Supreme Court in the above- 
entitled cause without prejudice to any motion to correct the record 
hereafter. | 

(S’g’d) ROYAL 8S. CRANE, 
Compl’t’s Att’y. 
W. C. WHITNEY, | 
Def’ts’ Sol’r, 
By F. H. BETTS, Counsel. 


(Endorsed:) U. S. circuit court. Filed Oct. 8, 1884. Timothy 
Griffith, clerk. 
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247 ~=Circuit Court of the United States for the Southern District 
: of New York. !n Equity. 


Francis Munson 
v8. 


THE Mayor, ALDERMEN, AND COMMONALTY OF THE City oF NEw 
YORK AND THE COMPTROLLER THEREOF. 


It is hereby stipulated that the book exhibits in evidence in the 
above suit may at the time of hearing on appeal be sent by the 
clerk of this court to the clerk of the Supreme Court of the United 
States for use on the hearing on appeal in said Supreme Court. 

Dated New York, Oct. 3, 1884. 


(S’p’d) ROYAL S. CRANE, 

Compl’t’s Ait’y. 
(S’g’d) W. C. WHITNEY, Compl’t’s Sol’r. 
(S’g’d) FREDERIC H. BETTS, Counsel. 


248 (Endorsed :) U.S. circuit court. Filed Oct. 8,1884. Tim- 
othy Griffith, clerk. 


249 STaTE OF NEw YORK, \ ss: 
City and County of New York, : 


U. S. Circuit Court. 


FraNcis Munson 
vs. 
THe Mayor, &c., oF THE City oF New YORK. 


Harry E. Leibold, of the city and county of New York, being duly 
sworn, says that on the third day of April, in the year one thousand 
eight hundred and eighty-four, he served a copy of the annexed ap- 
peal on Royal S. Crane, Esq., at his office, No. 26 Broad street, in the 
city of New York, by delivering the same to him ert 

HARRY E. LEIBOLD. 


Sworn to before me this fifth day of April, 1884. 
(S’g’d) JOSEPH H. MARVIN, 
Notary Public, N. Y. 
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250 Circuit Court of the United States, Southern District of New 


York. 
Francis Munson 
vs. 
THe Mayor, ALDERMEN, AND COMMONALTY OF THE City of NEW 
YORK. 


To the honorable the Supreme Court of the United States: 


The appeal of the defendants, The Mayor, Aldermen, and Com- 
monalty of the City of New York and the Comptroller thereof, the 
above-named defendants and appellants, respectfully. showeti that 
upon or about the 14th day of October, 1874, the above-named com- 
plainant filed his bill in the circuit court of the United States for 
the southern district of New York against the above-named de- 

fendants, respondents in a suit in equity, to enjoin and 
201 restrain the said defendants from infringing certain letters 
patent granted to said complainant on the 2nd day of April, 
1867, and numbered 63419, and of which letters patent said above- 
named complainant was alleged to be the owner, and praying for an 
injunction against said defendants, and an accounting and payment 
by the said defendants of the profits realized and of the damages 
suffered by said complainant by reason of said alleged infringement 
of said letters patent, and that a subpana ad respondendum issue out 
of and under the seal of said circuit court; that said defendants 
filed their answer to said bill of complaint and denied any infringe- 
ment, and alleging prior use and sale, prior invention, abandonment, 
and acquiescence. : 
252 And that thereupon the complainant filed his replication 
thereto, and that issue thus being joined, such proceedings 
were had that subsequently and on the 15th day of June, 1880, an 
interlocutory decree was entered decreeing that said letters patent 
were good and valid in law and granting an injunction and an ac- 
counting of damages and profits. 

‘Said cause came on subsequently to be heard on the master’s re- 
port and exceptions, and in June, 1883, an order was granted over- 
ruling said master’s report and awarding six cents damages to the 
complainant and his costs up to the time of the interlocutory de- 
cree and awarding to the defendants their costs on the proceedings 
before the master and hearing on master’s report and excep- 

tions. 
253 Said costs were duly taxed, and on the 3rd day of January, 

1883, a final decree was duly entered in said cause, decreeing 
tothecomplainant the sum of seventy-six dollars and thirty-one cents 
damages,and costs. Whereforetheseappellants appeal from so much of 
the decree as sustains the validity of said letters patent and decrees that 
the defendants have infringed the same and grants an injunction 
and an accounting of damages and profits and from all orders and 
action taken in said matter upon which such portion of said decree 


Oe 
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was founded, and respectfully pray that the decree of the said circuit 
court and the bill, answer, pleadings, depositions, evidence, orders, 
and proceedings in the said cause may be sent to the Supreme 
254 Court of the United States without delay, and that the said 
Supreme Court will proceed to hear the said case anew, and 
that the said decree of the circuit court may be reversed so far as 
appealed from and a decree made deciding that these defendants 
_and appellants have not infringed said letters patent and that said 
letters patent are invalid, and for such other and further relief as 
to this honorable Supreme Court shall seem just. 
New York, January 3rd, 1883. 
(S’g’d) THE MAYOR, ALDERMEN, & 
COMMONALTY OF THE CITY 
OF NEW YORK, | 
S. HASTINGS GRANT, Compiroller. 
S. HASTINGS GRANT, Comptroller. 


(S’e’d) BETTS, ATTERBURY & BETTS, 


Def’ts’ Solicitors. 
(S’o’d) FREDERIC H. BETTS, 
Of Counsel. 
255 The above appeal is allowed. 
January 3, 1884. 
(S’g’d) HOYT H. WHEELER. 


(Endorsed:) U.S. circuit court, southern district of New York. 
Francis Munson vs. The Mayor, etc., of the City of New York. Ap- 
eal. Betts, Atterbury & Betts, solicitors for defendants & appel- 
saeoel 120 Broadway, New York. Due and timely service of a copy 
of the within appeal is hereby admitted this 3rd day of April, 1884. 
, compl’t’s sol’r. U.S. circuit court. Filed Apr. 24, 1884. 
Timothy Griffith, clerk. 


256 Bond for Damages and Costs. 


Circuit Court of the United States of America for the Southern Dis- 
trict of New York, in Second Circuit. 


Francis MuNSON 
v8. 
THE MAyoR, ETC., OF THE City oF NEw YORK. 


Know all men by these presents that we, John D. Crimmins and 
Dan. B. Smith are held and firmly bound unto the above-named 
complainant, Francis Munson, in the sum of five hundred dollars, 
to be paid to the said complainant; for the payment of which, well 
and truly to be made, we bind ourselves and each of us, our and 


each of our heirs, executors, and administrators, ery _ rigteig L 
s and dated the or 


firmly by these presents. Sealed with our sea 
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day of January, in the year of our Lord one thousand eight hun- 
dred and eighty-four. Whereas the above-named defendants have 
prosecuted their appeal to the Supreme Court of the United States 
to reverse the final decree rendered in the above-entitled suit by the 
judge of the circuit court of the United States for the southern dis- 
trict of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named defendants shall prosecute their appeal to effect and 
answer all damages and costs if they fail to make their appeal good, 
then this obligation shall be void; otherwise the same shall be and 


remain in full force and virtue. 
JOHN D. CRIMMINS. [t.s. 
DAN. B. SMITH. L. S. 


Sealed and delivered and taken and acknowledged this 3rd day 


of January, 1884, before me— 
S. HASTINGS GRANT, 
Notary Public, City and County of New York. 


257  UwniTep StTaTvEs oF AMERICA, bin 
Southern District of New York, j ~* 


John D. Crimmins, being duly sworn, doth depose and say that 
he is a householder in the city of New York; that he is worth the 
sum of one thousand dollars over and above all his just debts and 


liabilities. 
JOHN D. CRIMMINS. 


Sworn to this 4th day of January, A. D. 1883, before me— 
| JOHN A. SHIELDS, . 
U. S. Commissioner, S. D. of N. Y. 


(Endorsed :) Vol. —, page —. U.S. circuit court. Francis Mun- 
son vs. The Mayor, &c. Bond for costs on ; proctor. 
The within bond is approved. Jan. 3rd, 1884. (S’g’d) Hoyt H. 
a S. circuit court. Filed Mar. 29, 1884. Timothy Grif- 

th, clerk. 7 


258 Affidavit of Service. 


STATE OF NEw YORK, t ie 
City and County of New York, 


U.S. Supreme Court. 


Francis Munson 
18. 
THE Mayor, &c., oF THE City oF NEw YORK. | 


Harry E. Leibold, of the city and county of New York, being duly 
sworn, says that on the third day of April, in the year one thousand 
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eight hundred and eighty-four, he served a copy of the annexed cita- 

tion on Royal S. Crane, Esq., at his office, No. 26 Broad street, in 

the city of New York, by delivering the same to him. personally. 
(S’g’d) HARRY E. LEIBOLD. — 


_ Sworn to before me this 5th day of April, 1884. 
(S’g’d) JOSEPH H. MARVIN, 
Notary Public, Kings Co. 
Cert. in N. Y. Co. 


259 Uwnitep STaTEs OF AMERICA, 88: 


To Francis Munson, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October, eighteen hundred and ‘eighty-four, pur- 
suant to an appeal filed in the clerk’s office of the circuit court of 
the United States for the southern district of New York, wherein 
Francis Munson is complainant and appellee and The Mayor, Al- 
dermen, and Commonalty of the City of New York and the Comp- 
troller thereof are defendants and appellants, to show cause, 

if any there be, why the decree and interlucutory decree in 
260 said cause mentioned should not be corrected and speedy 
Justice should not be done to the parties in that behalf. 

Dated March 28, 1884. 

(Signed) HOYT H. WHEELER. 

(Endorsed :) U.S. Supreme Court. Francis Munson against The 
Mayor, &c., of the City of New York. Citation. Betts, Atterbury & 
Betts, def’ts’ sol’rs. Due and timely service of a copy of the within 
citation is hereby admitted this 3rd day of April, 1884. —, 
compl't’s sol’r. U.S. circuit court. Filed Apr. 24, 1884. Timothy 
Grifiith, clerk. 


261 Circuit Court of the United States, Southern District of New 
York. 


Francis Munson 
7 against 
THE Mayor, ALDERMEN, AND COMMONALTY OF THE City oF NEW 
YORK AND THE COMPTROLLER THEREOF. 


To the honorable the Supreme Court of the United States: 


The appeal of the plaintiff, Francis Munson, respectfully showeth 
that upon or about the 14th day of October, 1874, the complainant 
filed his bill in the circuit court of the United States for the southern 
district of New York against the above-named defendants in a suit 
in equity to enjoin and restrain the said defendants from infringing 
certain letters patent granted to said complainant on the 2nd day of 
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April, 1867, and numbered 63419, and of which letters patent 
262 said complainant was the owner, and praying for an injunc- 
tion against said defendants and an accounting and payment 
by the said defendants of the profits realized by said defendants and 
of the damages suffered by said complainant by reason of said al- 
leyed infringement of said letters patent, and that a subpoena ad re- 
spondendum issue out of and under the seal of said circuit court. 

That said defendants filed their answer to said bill of oe 
and denied any infringement and alleging prior use and sale and 
prior invention, abandonment, and acquiescence; and that thereupon 
the said complainant filed his replication thereto and that, issue thus 
being joined, such proceedings were had that subsequently and on 
the 15th day of June, 1880, an interlocutory decree was entered de- 

creeing that said letters patent were good and valid in law 
263 and granting an injunction and an accounting of damages 
aud profits. 

Said cause came on subsequently to be heard on the master's 
oo and exceptions, and in June, 1883, an order was granted over- 
ruling said master’s report and awarding six cents damages to the 
complainant and his costs up to the time of the interlocutory de- 
cree and awarding to the defendants their costs on the proceedings 
before the master and hearing on the master’s report and exceptions. 

Said costs were duly taxed, and on the 3rd day of January, 1884, 
a final decree was duly entered in said cause decreeing to the com- 
plainant the sum of seventy-six dollars and thirty-one cents dam- 
ages and costs. 

Wherefore this complainant appeals from so much of the decree 
as overrules the master’s report herein and awards six cents dam- 
ages to the complainant and from all orders and action taken in 

said matter upon which such portion of said decree was 
264 founded, and respectfully prays that the decree of said circuit 
court, and the bill, answer, pleadings, depositions, evidence, 
orders, and proceedings in the said cause may be sent to the Su- 
= court of the United States without delay, and that the said 
upreme Court will proceed to hear the said case anew, and that the 
said decree of the circuit court may be reversed so far as appealed 
from and a decree made confirming and sustaining the report of 
said master in all respects, and for such other and further relief as 
to this honorable court shall seem just. 

New York, September 16th, 1884. 

(Signed) FRANCIS MUNSON. 


(Endorsed:) U.S. circuit court. Francis Munson ag’st the Mayor, 
Aldermen, etc. Petition for appeal. Royal S. Crane, sol’r for pl’ff 
and appellant, 26 Broad St., New York city. Within peti- 

265 _—sittion allowed. N. Y. Sept. 18, 1884. (S’g’d) Wm. J. Wallace. 
Service admitted. (S’g’d) Betts, Atterbury & Betts. U. S. 
circuit court. Filed September 22, 1884. Timothy Griffith, clerk. 
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266 Bond for Damages and Costs. 


Circuit Court of the United States of America for the Southern Dis- 
trict of New York, in the Second Circuit. 


Francis Munson, Complainant and Appellant, 
v8. | 


THE Mayor, ALDERMEN, AND COMMONALTY OF THE ClTY OF 
oe York, and the Comptroller thereof, Defendants and Ap- 
pellees. 


Know all men by these presents that we, Eddy T. Thomas and 
Royal S. Crane, both of the city, county, and State of New York, 
are held and firmly bound unto the above defendants and appellees 
in the sum of two hundred and fifty dollars, to be paid to the said 
defendants and appellees; for the payment of which, well and truly 
to be made, we bind ourselves and each of us, our and each of our 
heirs, executors, and administrators, jointly and severally, firmly by 
these presents. 

Sealed with our seals and dated the eighteenth day of September, 
in the year of our Lord one thousand eight hundred and a a Sy 

Whereas the above-named Francis Munson has prosecuted an 
appeal to the Supreme Court of the United States to reverse the de- 
cree rendered in the above-entitled suit by the judge of the circuit 
court of the United States for the southern district of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named Francis Munson shall prosecute said appeal to effect 
and answer all damages and costs if said Francis Munson fail to 
make said appeal good, then this obligation shall be void ; otherwise 
the same shall be and remain in full force and virtue. 

(S’g’d) ROYAL S. CRANE. 
(S’g’d) EDDY T. THOMAS. 


Sealed and delivered and taken and acknowledged this 18th day 
of September, 1884, before me— 
(S’g’d) R. N. LUSH, 
Notary Public, N. Y. County. 


267 (Endorsed :) Vol.—, page—. U.S. circuit court. Francis 

Munson vs. The Mayor, etc. Bond for costs on —. 
, proctor. Within bond approved as to form and sufficiency of 
sureties. N. Y., Sept. 18, 1884. (S’g’d) Wm. J. Wallace. Filed this 
— day of , 1S—. U.S. circuit court. Filed Sep. 22, 1884, 
Timothy Griffith, clerk. 
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UnITED STATES OF AMERICA, mee 
Southern District of New York, { °~° 


Eddy T.: Thomas and Royal S. Crane, each being duly sworn, de- 
poses and says, and each for himself says, that he is worth the sum 
of five hundred dollars overand above all his just debts and liabilities. 

(S’p’d) EDDY T. THOMAS. 
(S’p’d) ROYAL 8S. CRANE. 


Sworn to this 18th day of September, A. D. 1884, before me— 
(S’g’d) R. N. LUSH, 
Notary Public, N. Y. County. 


268 UNITED STATES OF AMERICA, 88° 


To the Mayor, Aldermen, and Commonalty of the City of New York 
and the Comptroller thereof, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington, on the 
second Monday of October, eighteen hundred and eighty-four, pur- 
suant to a writ of error filed in the clerk’s office of the circuit court 
of the United States for the southern district of New York, wherein 
Francis Munson is complainant and appellant and The Mayor, 
Aldermen, and Commonalty of the City of New York and the 
Comptroller thereof are defendants and appellees, to show cause, if 
any there be, why the decree in said cause should not be corrected 
and speedy justice should not be done to the parties in that behalf. 


Dated September 18th, 1884. 
269 (Signed) WM. J. WALLACE. 
(Endorsed:) U.S. circuit court. Francis Munson ag’st The Mayor, 
Aldermen, &c. Citation on appeal. Royal S. Crane, pl’ff & app’!’t’s 
att’y, 26 Brood St., New York city. Service of a copy of the within 
citation is he:. Sy admitted this 19th day of September, 1884. Betts, 
Atterbury & betts, sol’ts for def’t-. U.S. circuit court. Filed Sept. 
22,1884. Timothy Griffith, clerk. 


270 UwniTep STATES OF AMERICA, \ an 
Southern District of New York, : 


I, Timothy Griffith, clerk of the circuit court of the United States of 
America for the southern district of New York, in the second circuit, 
do hereby certify that the foregoing pages, numbered from number 
one to number two hundred and sixty-nine, inclusive, contain a true 
and complete transcript of the record and proceedings had in said 
court in the case of Francis Munson, complainant, against The 
Mayor, Aldermen, and Commonalty of the City of New York and 
the Comptroller thereof, as the same remain of record and on file 
in said office. | 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this 11th day of October, in the 
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year of our Lord one thousand eight hundred and eighty-four, and 
of - Independence of the said United States the one hundred and 
ninth. : 


[Seal U. S. Circuit Court, South. Dist. of New York.] 
TIMOTHY GRIFFITH, Clerk. 


‘Endorsed on cover: S. New York C.C. U.S. No. 160. Francis 
Munson, 2 oe vs. The Mayor, Aldermen, and ———— of 
the City of New York and the Comptroller thereof. No. 161. The 
Mayor, Aldermen, and Commonalty of the City of New York and 
the Comptroller thereof, appellants, vs. Francis Munson. Filed 27th 
October, 1884. 


Supreme Court of the United States. 


at 
‘ Nos. 160 and 161. 
a —— ee 
y . 
¥ FRANCIS MUNSON, 
ae , Complainant and Appellant, 
agt 


THE MAYOR, &«. OF NEW YORK, 
Defendant and Appellant. 


Supreme Court of the United States, 


In Equity. Nos. 160 & 161. 


oo ; ‘ 
FRaNcIS Munson, 
Complainant and Appellant, 


. 7 agst 
; 


THe Mayor &c., or New York, 
Detendant an@ Appellant. 


— —~— — Se 
-- — — 


Brief on behalf of Complainant. 


ABSTRACT OF CASE AND HISTORY OF THE UNLAWFUL 
f USE BY THE City oF New York, oF CoMPLAIN- 
/ ANTS’ PATENTED PLAN OF FILING BONDS AND ‘COU- 
PONS IN BOOKS. 


Complainant’s said plan was adopted just after the 
breaking up of the Tweed Ring. During such ‘ring 
rule enormous liabilities were created against the City, 
which had to be met by the issue of several series of 
bonds. Disorder, the natural result of fraud and cor- 
ruption, had been rife in all the financial affairs of the 
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City. Andrew H. Green, one of the defendants was 
appointed comptroller as the successor of Connolly. 
Immediately upon such appointment he set on foot the 
most thorough reforms in all the City’s financial 
affairs, looking to economy, and the most efficient 
remedies to correct past abuses and disorders. The 
complainant’s plan was selected by Mr. Green as the 
best one to systematically and safely keep the matured 
bonds and coupons of the city. It was selected in 
preference to the en masse or the Warren systems, 
(hereinafter referred to). | 

There is always economy in order, and especially 
should orderly methods be adopted by public officials 
by the systematic preservation of the primary evidence 
of the payment and disbursement of the. people's 
money, because by such preservation any inquiries 
from the Mayor, Common Council, Legislative Com- 
mittees vr other bodies, can be at once answered by 
the financial officers of the city. With this end in 
view, Mr. Green, after conference with his subordinates 
adopted the complainant’s plan ih 1872, and svon he 
was warned todesist. He did not heed the warning, 
and defied the complainant by continuing such use on 
a more elaborate scale, until the number of books so 
used was 119. 

This suit was therefore commenced for an infringe- 
ment in October, 1874, but no heed whatever was 
paid, and new books were subsequently made up to 
1876. Mr. Green was succeeded by Mr. John Kelly 
as comptroller, and he continued to use such books, 
during his whole term of office. Mr. Kelly was sue- 
ceeded by Mr. Allan Campbell, as comptroller, and he 
continued such use until ordered to cease, by a perma- 
nent injunction. Neither of said comptrollers would 
yield in the slightest degree, but contested complain- 
ants suit. It was not till June 11, 1881, or for a 
period of nearly seven years after suit brought that 
complainant obtained a permanent injunction. 


ee 


1 


ok 


3 


During all this time the responsible duty of caring 
for the coupons and bonds after payment or cancella- 
tion was entrusted to one William B. Carroll, and he 
had control of all the Munson books. He could not 
have had experience as he testifiéd on February 9th, 
1875, that he was 23 years old, (p. 9.) As soon as the 
permanent injunction was served, Carroll thereafter, 
according to a plan of his own, packaged or pretended 
to package away the said coupons, (bottom p. 66 and 
middle p. 71.) Suddenly, Carroll died, in the latter 
part of 1882. In April, 1883, the community was 
startled by the astounding development that the 
packaging system adopted by Carroll had resulted in 
a loss to the city of from $100,000 to $150,000 by 
reason of the matured coupons, (which should have 
been pasted in the Munson books, were it not for the 
injunction), had been disposed of before being cancelled 
aud packaged, and that the city upon a second pre- 
sentation had paid them again. So tar as known the 
money so lust has never been recovered. ‘These tran- 
sactions were known as the “coupon frauds.” On the 
29th day of January, 1884, Mr. S. Hasting’s Grant, the 
then Comptroller, made a motion herein to suspend the 
permanent injunction herein and be allowed to resume 
the use of the Munson books. In his affidavit Mr. 
Grant says: “It is consequently desirable for the public 
“interest and for the safe and easy management of the 
“business of my office that I should be permitted to 
“continue the use of the books, decided by the Court 
“to be an infringement of the Munson patent, by con- 
“tinuing to paste or fasten thereon coupons of the 
“bonds for which said books were prepared and for 
“which they were used, up to the date of the injunction 
“in this case.”” Mr. Grant was the first ana only Comp- 
troller who made such a frank admission that the 
Munson books were of use and preferable to the Carroll 
system of packaging, orrather of not packaging. The 
Court denied the motion by order dated February 6th, 
1884. 


+ 


This suit was brought in the Circuit Court of the 
United States for the Southern District of New York, 
onthe 11th day of November, 1874, for an infringe- 
ment of Letters Patent of the United States granted 
to Francis Munson; said patent being dated April 2d, 
1867, and numbered 63,419. 


The bill of complaint was in the usual form with 
the ordinary prayers for an accounting of profits and 
damages and for a perpetual injunction, (p. 4.) 


The defendants’ answer did not deny the alleged n- 
fringement, but set up that the same improvement had 
been used long prior to the date of said patent by four 
separate persons, naming them, all residents of New 
York City; denied making any profits; and alleged 
that the improvement was not patentable. (p. 6.) 


The complainant proceeded to make out his prima 
facie case by taking the testimony, before Isiaah T. 
Williams, Master &c., of William B. Carroll, John 
Buckingham, complainant and Albert L. Munson. De- 
fendant, produced before said Master, L. P. P. Higgins, 
W. E. Warren, J. O’Brien and W. E. Carroll. 


After final hearing, his Honor Judge Wheeler, tiled 
his opinion on June 15th, 1880, (p. 53) holding that 
there had been no public use, that defendant had in- 
fringed and ordered an interlocutory decree for ac- 
counting &e., (p. 54). 


Subsequently defendant made three unsuccessful 
motions for leave to amend the answer, and open al- 
proceedings, the first was denied by his Honor Judge 
Blatchford, and the othertwo by his Honor Judge 
Wheeler (pp. 122, 123). The first of these motions 
was denied after proofs taken on final hearing, the 
second pending the accounting and the third after the 
accounting. 


The accounting was ordered before Stephen D. 
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Law, Esq., as Master, and after taking proofs of dam- 


H | ages and profits, he rendered his report (ppv. 108 to 119) 
i on the 22nd day of September, 1882, wherein he re- 


ported that complainant was entitled to $6,202.40, the 
same being 2} cents per bond, per year; there hav- 
ng been inserted in the infringed registers or books by 
defendant 422,308 matured coupons, and 4,904 can- 
celled bonds, for periods from 5 to 91 years. Defen- 
dant filed 13 exceptions to the Masters’ findings (p. 119 
to 121), and the exceptions came on to be heard be- 
fore his Honor Judge Wallace, who filed his decision 
May, 1883, sustaining all of said exceptions (pp. 125 
to 128,) upon which a final judgment was entered Jan 

11th, 1884, overruling Mr. Law’s report, awarding six 
cents damages to complainant, ordering the complainant 
to pay all the expenses of the accounting, the Master’s 
fees, &c., some $750, and allowing complainant $76.25 
costs against defendant. Subsequently defendant ap- 
pealed from the interlocutory judgment (p. 182) and 
complainant from the final judgment, which set aside 
the Masters’ report, (p 135.) | 


It was proven that defendant had caused to be man- 
Yt ufactured 119 registers for the reception of 29,922 bonds, 
: and their coupons amounting to about 1,500,000, rep- 
resenting together about $44,000,000, (p. 116,) and had 
used them from 5 to 9§ years. 


XI. 


THE IMPROVEMENT WAS PATENTABLE. 


Defendant claims that this is not an art machine 
manufacture or composition of matter. We claim that 
it is an improvement of an art. It has been decided in 
numberless cases that if an improvement is new and 
useful it is patentable. That complainant’s patent lis 
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such cannot be questioned. The defendants’ adoption . 


and use of it for nearly ten years prove it to be useful 
and valuable, and hence patentable. 


This is an improvement in the art of systematic pre- 
servation and cancellation of bonds and their coupons; 
at the same time furnishing opportunity to record 
necessary facts in reference thereto. Prior to this 
patent. the only art of preserving bonds and their 
coupons was by packaging, called the en masse system. 
This was a crude, confused and troublesome system, 
rendering securities difficult of uccess, and requiring 
great time and trouble:to keep them. 


These packages in a large corporation must have 
been numerous and cumbersome. 


It was to remedy this clumsy and unbusinesslike 
method that Mr. Munson began experimenting in 1855 
or ’56, to produce some improvement in the art of 
filing away these securities; and he succeeded in 1867 
in perfecting and receiving Letters Patent for the im- 
provement which is the subject of this litigation. 


The improvement is designated by Albert L. Mun- 
son (p. 27) a witness for complainant, a patent expert 
of eight years’ experience, ‘as a structure, not mechani- 
cal, . probably coming under the head of an art, 
Structures have been made for other purposes, and 
have been patented.” 


The claims and specifications (p. 28) of complainant 
clearly illustrate the value of this improvement on the 
vld method. There can be no doubt that the designa- 
tion of Albert L. Munson is correct, and that this im- 
provement is a structure coming under the head of an 
art. Due respect should be paid to this, the only 
testimony upon the subject. It was uncontradicted. 
The form of a book is the structure upon which this 
improvement was made. <Any article which by im- 
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provement can be put to a novel use besides its origi- 
nal, is a new article, although outwardly it presents the 
oldform for the old purpose. Hence, if achair, by the 
addition of new devices, can be utilized as a step ladder 
umbrella stand, book rack &c., a patent could certainly 
be obtained on the new improved use. Likewise a 
dining table could be converted into a billiard table, a 
bed or a wardrobe, and theimprovement patented. 
Again a wardrobe, sofa or bookcase may be changed 
into a bed, although to the eye nothing but the form 
of a wardrobe can be seen. The details of construc- 
tion, application and use form the essential elements 
in all improvements, and should be considered in re- 
lation to the old devices to which they are applied. A 
patent can be issued when an old and common article 
by ingenious methods of applying attachments may be 
made to serve a variety of purposes. Why shoulda 
register like complainants, taking the outer semblance 
of a book be an exception? The structure for con- 
venience sake is arranged between covers and on pages 
like a book. But its contents are not the usual con- 
tents vf a book. The ingenuity in the change of use 
is in the arrangements on the pages, formed by charac- 
ters which are used in books, the lines, letters and 
figures, and are original in their combination, and for 
this purpose only were the instances above mentioned. 
The chair, table and wardrobe, by means of concealed 
arrangements are converted into other articles of use 
while retaining the form of the original articles. Now 
a book can be so arranged that its pages shall not be 
used as they are ordinarily used, and if that book can 
by ingenious devices in paging, squaring, lettering 
&c., be converted into an index register as a receptacle 
for the safe preservation and verification of the most 
popular of financial securities, why should a patent be 
declared invalid issued for so novel and useful a pur- 
pose? But when in addition tu the systematic pre- 
servation of paid bunds and coupons, such register can 
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be further utilized to protect the companies issuing 
the securities from improper and unlawful holders, or 
from duplicates or counterfeits, and be duly advised as 
to the many facts that may transpire in reference to 
such securities, and warranting a_ refusal to pay, so 
much the more should the patent be upheld. 


Patents have been granted with great freedom upon 
books adapted to specific uses a few of which are as 
follows. Patents Nos. 


169,828 1875 An account book. 
164,873 1875 A blank book. 
167,447 - 1875 A copy book. 
168,796 1875 A pocket blank book. 
146,937 1874 Check book. 
135,760 1873 Blank book. 
143,075 1873 Index book. 
134,546 1873. Memorandum book. 
250,245 1873 Scrap book. 
175,327 isms ° * ‘s 

187,448 1877 ss + 


Mark Twains scrap book also, which is no more 
novel nor useful than complainant’s register. 

Beside the above, between the years 1867 and 1873, 
there were many patents issued upon conductor’s ticket 


books, duplex ticket books, passenger and forms of 


railway ticket books, and a list of fifteen such patents 
within the years named can be found by a reference to 
the Official Index of Patents, issued in 1873. Doubtless 
many more have been patented since. Therefore the 
insinuation in defendant’s brief, that complainant’s 
patent “slipped through” the Patent Office is unwar- 
ranted. With these views, and the action of the 
Patent Office in patenting books for a variety of pur- 
poses, the complainant respectfully contends that his 
patent should not be declared invalid, or an exception 
made unless for the clearest reasons. 
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THe CoOMPLAIYANT’S PLAN WAS NOT A SUBJECT OF 


| CopyYRIGHT. 

la The defendant’s answer does not set forth any 
E such claim, and hence it ought not to be raised in this 

= controversy. It was, however, argued elaborately by 
; 


defendant’s counsel before Judge Wheeler on_ final 

hearing, and he very briefly disposed of that part of 
| the defense (p. 53). In Drury v. Ewing, I Bond, 540, 
| relied on by defendant’s counsel, certain dress patterns 
in diagram form in books were copyrighted. Such pat- 
terns, illustrated: upon the leaves of a book, were 
clearly the subject of copyright. But the principles 
involved in a book containing such designs are entirely 
different to those covered by the books used in com- 
plainant’s plan. 


A copyright is a protection granted to an author in 
placing upon the leaves of a book or a similar surface, 
ideas expressed by means of letters, characters, or de- 
signs, which ideas are not necessarily new or original. 
| The book or surface is simply a convenient form, in 
which these expressions of ideas are contained. There- 
fore this book of patterns was simply a collection of 
diagrams, not necessarily original, but the combination 

| of them upon the leaves of a book was sufficiently 

: original to entitle the author to acopyright. The 
Si same is true of all copyrighted articles. An article 
¢ or book is copyrighted, when the author is protected 
=e 
; 

% 


from having another person print a copy of that arti- 

cle or book or their equivalent. The book or article 

is copyrighted as a whole, and its value is in its present 

condition, regardless of what may be done with it in the 
future. The book may never be read, the sheet of 
be music may never be used, the diagram of patterns may 
never be referred tu by a dressmaker, but nevertheless 
no one will be allowed to appropriate the expressions 


aes 
gS 


Se ae Le ae OTT 


10: 


of ‘the author’s ideas so illustrated. So that the arti- 
cle is protected because the author has by skill made 
it of present value. 

But the invention of the complainant was entirely 
new and useful. No one before complainant conceived 
the idea of so adapting the leaves of a book that bonds 
and coupons could be preserved upon them after can- 
cellation in the exact shape in which they were origi- 
nally issued, or its equivalent. Therefore, the plan 
was the subject of a patent and not a copyright. The 
books in which the bonds and coupons were to find a 
resting place were of no present value, as were copy- 
righted articles. They only become useful when the 
bonds and coupons were filed away in them. If the de- 
fendant had only had numbers of registers manu- 
factured, printed, squared, paged, &c., exactly as 
laid down in the specifications of complainant’s pat- 
ent, but had never pasted any coupons or’ bonds 
therein, the defendant would not be Hable. But when 
the defendant wses the books for the purpose of preserv- 
ing coupons and bonds therein, then the liability is 
created. So that the patent covers the use of the 
books. But a copyright of complainaint’s invention 
would not permit any person to even make or copy 
any such books, even if they never used them, which 
would be absurd. The complainant would not be in 
the least damaged by an unused book made and con- 
structed on his plans, but the author of a copyright 
is damaged the moment his article is copied. 


The complainant filed his plans and specifications 
in the patent office, showing in what manner books 
could be used in the systematic preservation of bonds 
and coupons, and the patent officers, well versed in 
such matters, granted his application and the LOV- 
ernment thereupon granted complainant the exclusive 
right to use or to allow others to use such books, for 
such purpose. If the patent officers had said to com- 
plainant “You should have your invention copy- 


righted,” he would have replied, “No, I care not how 
many registers are made under my plan, but what I 
desire is, protection against the use of such registers. 
If I ask for a copyright you would simply protect me 
from having the books copied, for which I care noth- 
ing.” 

If, instead of a book, complainant had the drawer 
of a desk or other receptacle for such preservation it 
would be the wse of such drawer or receptacle that 
would be protected, not the making of such drawer, 
without using it. A copyright would not permit the 
making of such a book, which, of itself, is an entirely 
useless article. But the protection afforded by a copy- 
right is that the author’s ideas shall not be copied at 
all, which protection, of itself, would not avail com- 
plainant, and hence ought not to be granted. The Hawes 
Hotel Register Case, decided by Judge Woodruff, and 
cited in 5. O. G. 491 is applicable to the case at bar. 
The learned Judge argued that it would not harm the 
inventor of the hotel register if thousands uf such regis- 
ters were made, so long as they were unused but the 
wse of them is his damage, and therefore Hawes ob- 
tained a patent instead of acopyright. Judge Wood- 
ruff in arriving at the conclusion ‘that such a register 
was nut the subject uf copyright, also considered that 
the advertisements in each separate register would not 
necessarily be the same, but perhaps different ones, 
and therefore Hawes was not an author, but the inven- 
tor of using an old article for a new purpose. 
The complainant in this case was not an author, but 
he was an inventor of a new art of using an old 
article. The squaring, heading, lettering, paging and 
backing of the buoks for each series of bonds would 
have to be different, and therefore he could not be 
protected by a copyright in anything but the original, 
which he would have filed. A register manufactured 
in all its details, in which to preserve a series of Park 
Bonds of New York City, of the par value of $1,000 
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each, with say 60 coupons annexed to each, bearing 4 
per cent. interest, payable annually could not be used 
for a series of the bonds of Cook County, III., for $500 
each, with say 40 coupons annexed bearing 7 per cent. 
interest, payable semi-annually. A copyright would 
only protect the copying of the one on file, and there- 
fore a copyright would have to be taken out for every 
register made for every one of the innumerable series of 
bonds and coupons issued. We therefore assert that a 
patent which covers the use of a book, expressly con- 
structed for such an original purpose is the only avail- 
able method of securing ‘protection to the complain- 
ant. 


Iv. 


THe ACCOUNTING. 


By the Interlocutory Decree (p, 54) it was referred 
to S. D. Law, Esq., to report (1) the gains, profits, 
and advantages obtained by defendant by using com- 
plainant’s patented invention, and (2), the damages 
which the complainant has sustained thereby. 


Before him complainant produced W. B. Carroll, 
clerk in defendant’s bond and coupon department, who 
testified as to the number of books made and used by 
defendant under complainant’s patented plan, and the 
number of bonds and coupons pasted therein (p. 37). 
the defendant also produced, in response to summons 
issued by the Master, three registers in which sundry 
series of bonds and coupons had been pasted (p. 56.) 


Next Mr. Munson, the complainant testified by dep- 
osition taken in Chicago (pp. 93 to 111, and 107 and 
108.) 


The testimony given by him did not give “any spe- 
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cific or definite facts or basis, and can but be considered 
so indefinite and conjectural as not to furnish a reli- 
able standard of measurement” (Master’s report, top p. 
115). The complainant’s otber witness before the 
Master was Amos T. Hall, taken by deposition in 
Chicago (pp. 101, to 106.) 


The testimony of Mr. Hall relied upon by complain- 
ant appears Only upon pages 101-2 and 38. 

What effect the Master gave to Mr. Hall’s testimony 
appears upon p. 115 of his report. 


For defendent there appeared before the Master W. 
B. Carroll, A. J. Donovan, J. O’Brien and A. Hendricks 
(pp. 61 to 85.). 


Complainant claims that neither of defendants wit- 
nesses could, by reason of their lack of experience, tes- 
tify in such manner as to contradict Mr. Hall, or be 
able to testify that no benefits were or could be derived 


by defendant by the use of complainant’s plan. 


It is claimed on the part of complainant that this 
en-masse system was the only system, put in evidence 
that accomplished any where near the same result as 
complainant’s plan, because the first was the simple 
packaging of coupons outside of books, while complain- 
ant’s was the systematic arrangement of both bonds and 
coupons inside of books, 


The Warren system comprehended the plan of filing 
matured coupons only, while complainant’s comprehen. 
ded such filing of both bonds and coupons, either be- 
fore or after maturity. Therefore the Warren plan 
did not produce the same or an equivalent result as 
complainant’s plan. 


The defendant’s witnesses Donovan, O’Brien, and 
Hendricks did not pretend ever to have used complain- 
ants plan and therefore they could not testify as to 
the comparative merits or advantages between it and 
any other plan. 
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Mr. Hall testified July 8th, 1881 (p. 101), that be 
was then Treasurer of the Chicago, Burlington & 
Quincy Railroad, and had been such since January, 
1855, or for a period of over 26 years, He com- 
menced service with the Michigan Central Railroad in 
1838, and after that and before 1855, was connected at 
different times with the Michigan State Bank, and 

with the City of Detroit as its Auditor and Comp- 
troller. As Treasurer of the Chicago, Burl’n & Quincy 
he had used complainant’s registers from 1858 to 1871, 
when such registers were all burned up in the great 
fire, and thereafter he was relieved of the duty of 
keeping and paying bonds and coupons and such duty 
devolved upon the assistant treasurer in Boston. It 
is evident from inspection that complainants plan is 
only practicable when used from the creating to the 
maturity of a series of bonds and coupons, and _ there 
fore the assistant treasurer in Boston after the destruc- 
tion of the registers properly returned to the en masse 
system. : 


Therefore the testimony of the Complainant’s wit- 
ness Hall was conclusive and uncontradicted, and it 
would have been error in the Master to have disre- 
garded it, because: 


1. He was presumably very experienced in the use 
of the en masse system, having been the head of all 
the financial affairs of a municipal corporation, a bank 
and.three railroads for a period of eighteen years 
before he used the complainant’s plan, and he after- 
wards used the latter plan at least ten years. 


Having had a financial experience of forty-five years 
his testimony was entitled to distinguished consider- 
ation. 


In all treatises and books on the laws of evidence 
and in great numbers of decisions, it has been stated 
almost as an axiom that the opinion of a person who 
has had a long and varied experience in any particular 
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profession or business, upon a subject particularly per- 
taining to that profession or business is entitled to the 
highest consideration. : 


In this Court it was held in Brook v. Jenkins (3 Mc 
L., 432) that “great respect is due to the opinions o 
‘‘professional men on matters which relate to their 
professions.” In the New York Court of Appeals it 
was held in Harris agt. Panama Railroad Co., (32 N. 
Y. 427) that “to render the opinion of a witness com- 
“petent he must in general be peculiarly qualified tu 
‘“‘speak on the subject, and have kuowledge not pos- 
“sessed by the mass of persons of ordinary experierce 
“and intelligence.” 


Therefore the opinion of the witness Hall was com- 
petent, and being uncontradicted must control. 


2. The testimony of Mr. Hall furnishes a complete 
basis of calculation as to the profits resulting to the 
defendants patented plan. 


His testimony relates exclusively to the saving of 
labor between using the en masse system and com- 
plainant’s plan. . 


> 


He was asked question 7 (p. 101) as follows: 


“From your acquaintance with the bond cancelling 
“file in question, and your experience as a financial 
“officer, are you able to say what. if any advantages. 
“or benefits result from the use of said file? 

“A, * * * Well, to answer that question fully.—I. 
“should have to go some what into detail, with regard. 
“‘to the labor saved by them. Prior to the use of this, the 
“coupons were filed en masse, would pay 500 or 1000; 
“keep them all together in one package, and any 
“question arising as to the non-payment of any of 
“them, or the loss of a coupon involved the labor of 
“looking over the whole package carefully to ascer-. 
“tain if there were any coupons absent which should 
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“have been paid; by the use of this file as soon as the 
“coupons were paid they were pasted upon the file, 
“over the numbers in the blank to which they belonged, 
“and by looking over the pages at a glance we could 
“determine whether any coupons were still outstand- 
“ing unpaid. These questions came up very fre- 
“quently with us.” 

Q. 10 (p. 102). “What in your judgment would 
“be the advantage or benefit in money for the use of 
“the plan in question? 

A. “The answer to that question is of course an es- 
“timate; in my opinion, the saving of labor of an ac- 
“countant would amount to at least half a dollara 
“bond.” 

Q. 11. “Is thatin the nature of a royalty? A. I 
“suppose it might be called a royalty. I would lke 
‘to add sumetning to that; that this valve is, in my 
‘opinion the actual saving of labor to the accountant in 
“charge of the bonds and coupons.” 


He states further in the latter part of his answer to 
to the next question. ‘I fixed my estimate upon the 
“average length of time the bonds of the corporations 
“with which I have been connected have been made to 
“run, some of them maturing in ten years, and then at 
“various periods up to forty, the average being about 
“twenty. 7 


In answer to question 13, he says, “the value cow- 
‘‘mences with the construction of the file and its use.’’ 


On cruss-examination, the witness further testifies 
_cross-question 21 (p. 103). “Upon what basis did you 
“hx the sum of fifty cents per bond, as an estimate of 
“the saving of labor to an accountant, in charge 
“of the corporation bonds and coupons, and, in your 
“opinion, is that saving of such a character, that the 
‘accountant would pay that sum out of his salary ? 
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“A. My estimate is based upon the extra labor that 
‘“‘was required in keeping the bonds and coupons in 
“the old way, and the accountant may be might not 
“be willing to pay that out of of his own salary, but 
“I should be willing to pay it out of my salary sooner 
“than use the old way.” 

The master gives his conclusion as to the competen- 
cy and effect of this testimony of Mr. Hall, as follows, 
(p. 115): 7 3 


“The other witness, Hall, has had practical ex- 
‘‘perience in the use of both the en masse system and 


‘“the Munson system, and hts opinion is derived from 


“that experience, and is based upon the extra labor 
“required in kerptng bonds and coupons according to 
“the furmer system as compared with the Munson. 
“In his opinion the advantage or benefit of the Mun- 
“son system is at least half a dollar a bond, running 
“for twenty years. *~ * * The witness, Hall, is 
“the ouly one of those examined, except the defend- 
‘ant’s witness Carroll, who has been practically fain- 
‘iliar with the use of the Munson system, and has also 
“used either of the other systems, to which evidence 
“has been given. * * * It being conceded that the 
“Munson system is useful. and it being shown that by 
“its use there is effected a saving of time and labor 
“over other prior known systems in attaining a like 
“result. [am of opinion, upon consideration of all 
“the testimony in the case, that the value of the Mun- 
“son system as fixed by the witness Hall—fifty cents 
‘per bond, running for a term of twenty years, or two 
‘and a half cents per bond per year—is a reasonable 
“measure of value for the benefit and advantage de- 
“rived from the use of the Munson system.” 


It therefore clearly appears that Mr. Hall fixes his 
Opinion upon the extra labor required in keeping the 
bonds and coupons bv the en masse system. beyond the 
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Munson system and he further states in the answer 
that he would be willing to pay it out of his own sal- 


ary (p. 103). The master finds that such saving be- 
tween keeping them by the en masse and Munson sys- 
tems has been proved by Mr. Hall. 

Such keeping includes all the care of the bonds 
and coupons, the filing away, the preservation, and all 
necessary references thereto. 


3. That Mr. Hall knew the difference between 
positive testimony and conjecture, is apparent by his 
‘further saying (p. 102), “In addition there is a value 
“but whether it can be estimated in dollars, the satis- 
“faction in knowing that you are right, and that there 
“can be no mistake in examining the files;” showing that 
he fully intended his testimony in regard to the saving 
as positive fact. It is difficult to understand how any 
strvnger or more pertinent testimony could have been 
given. The only basis on which to form a conclusion 
was the difference in labor, and upon this basis Mr. 
Hall founded his opinion. 

It was not necessary that Mr. Hall should cipher out 
the difference. He had probably made the calculation 
years before. If defendant’s counsel suspected that he 
could not cipher it out, he would certainly have re- 


‘quired him to do so. Defendant cannot now assert 


that he could not do it. The cross-examination of Mr. 
Hall shows that defendants’ counsel ingeniously ceased 
his inquiry In that direction, and now claims that 
Mr. Hall could not have done the ciphering or com- 
putation. Such claim has no foundation and the pre- 
sumption must prevail that if questioned Mr. Hall 
would, by reason of his great experience, have made 
such a perfect calculation as would have settled the 
question beyond all controversy. 

If defendant chose to let Mr. Hall alone, his opinion 
stands all the firmer, because it is not in the slightest 
contradicted by himself or anybody else. > 
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4. There was only one element tn question. 


It was not complicated by any mixed values. There 
were no fluctuations in the prices of materials to be 
considered. No other patents were involved; no ques- 
tions arising from intricate machinery. The labor re- 
quired was ordinary intelligent labor, and not skilled. 
‘These complications being wanting it was a matter of 
simple calculation, between the time required to do a 
certain piece of work in one way and the time required 
to do the same piece of work in another way, and the 
value is the difference in the time saved. 


In all the cases cited by defendants learned counsel 
before the Master, and on the hearing on his exceptions 
there were these complications of elements, and no 
case has been cited where the elements were so simple 
as in this. The rule is not that no opinion of any 
witness is competent to form a basis for a calculatien, 
because that would not permit of any opinion based on 
a latent calculation. Such opinivns are given in Courts 
every day upon great varieties of subjects. Opintans 
are not evidence where witnesses do not possess such knéw- 
ledge of the question at issue as would entitle thetr opin- 
tons to the weight of evidence. 


If the rules of evidence are to be adhered to, the 
Masters proposition that the benefit accrues wheneve, 
the improvement is used, must prevail (fol. 205.) 


Mr. Hall testified that the benefit or saving of labor 
between the complainant’s plan, and the packaging 
ur en masse system was at least fifty centsa bond. 
That was contradicted by defendant’s witness Carroll 
‘fols. 122 and 123). Carroll so testified in the face of 
the fact that the defendant persistantly used the com- 
plainant’s plan for 9} years, instead of the generally 
used package system. : 


The defendants four comptrollers one after another 
by such persistant acts agreed with Mr. Hall that there 
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was a decided benefit to the City in using the plan, but 
they allow an insignificant clerk, a boy in age, to go 
upon the stand to testify to their stultification. They 


could have ascertained upon the very first payment of 


coupons, whether it would pay to continue the com- 
plainant’s plan, or to package the coupons. They 
found that complainant’s plan did pay, and therefore 
in some of the books there appears nineteen semi-annual 
coupons. 

_ Taking‘into account Mr. Hall’s great experience and 
his impartiality, and Carroll’s interest in testifying for 
defendant (and he did all the testifying,none of the oth- 
er witnesses knowing anything of complainant’s plan), 
his inexperience, and his admission that he had never 
computed the difference in time spent between the com- 
plainants, and the en masse or packaging system, con- 
vinced the Master that Mr. Hall’s estimate furnished a 
basis. 


5. The Master was appointed by the Court to take 
such proofs as were offered, as to profits, etc., and re- 
port, and upon proofs so offered be found in complain- 
ant’s favor 36.202. No competent proof was given or 
offered of the difference in labor between the complain- 
ant’s and the Warren system. Therefore the Master 
had to report upon the testimony as to the difference 
in labor between complainants and the en masse system, 
as given by Hall for complainant and Carroll for de- 
fendant. 


This is the rule illustrated in 17 Blatch. 249. 1 Fish 
289 and 537. 2 Blatch. 1382. 14 Blatch. 141. 110 G. 
741. 4 Otto, 695. 120G.709. 23 How. 487. 

More especially in 13 Blatch. 197.. 6 Fish 506. 4 
Fish 12 and 57. 15 0.G. 965. 2 Fish 174. 

Patents are so varied there can be no fixed rule of 
damages, and each case must stand by itself. 

1 Holmes 88. 5 Fish 290. ‘1.0 G. 609. 
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Actual damages are profits defendant has made. 4 
Fish 57. | 


Damages to be settled by evidence, not conjecture. 
1 Saw 502. 4 Fish 494. 17 Wall 460. 


Damages are what defendant has saved by use of 
patented improvements. 12 Blatch. 20. 70O.G. 176. 


In 2 Otto 719, Justice Miller said, “in cases when 
“profits are proper measure of damages such profits as 
“the infringer has made, or ought to have made gov- 
“ern.” | 


In 17 Wallace 462, Judge Swayne says, “The plain- 
“tiff must show his damages by evidence. They must 
“not be left to conjecture by the jury. They must be 
“proved and not guessed at.”” See also 4 Fish 404. 


The master‘based his decision on Mowry vs. Whitney. 
14 Wall 620 & 650. (fol. 204). The general rule for 
recovery of damages in action at this character, and the 
extent of such recovery is laid down in this case, which 
from its frequent citation must be familiar to this 
Court. , 


In1 Bond 279 & Fish 532 it was stated that the Jaw 
gives plaintiff profits ¢f they can be ascertained. See 5 
Fish 494. 1 O. G. 492. 9 Wall 788. 


In Stephen vs. Felt, 2 Blatch 37 Justice Blatchiord 
said, “ We do not think the plaintiff ought to be held 
“to the must explicit and exact proof of the amount of 
“damages sustained, and that the jury were ee 
‘tin exercising a liberal discretion. 


But is the case at bar exact testimony was giveniupor 
which the master computed the value of the benefit, in 
dollars and cents, that the defendants had received 
from the use of complainants plan. 


The Master as before stated, disregarded all  testi- 
mony not based on fact, as conjecture, thus following 
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the rule laid down in Herring vs. Gage, 15 Blatch. 124. 


In N. C. B. I. Co. vs. T. H. C. M. Co. 19 Fed. 114 
it was held that ‘The burden is upon the plaintiff to 
“show the amount of damages he has suffered, and if 
‘he furnishes reasonably satisfactory evidence on that sub- 
‘Sect he is entitled to substantial damages. 7 

It was held in Marsh vs. Seymour, 7 Otto, 360, that 
damages may be allowed, though the business of the 
infringer was so improvidently conducted as to yield 
no substantial profits. 

See Rev. Stat. § 1921 and many cases 
cited. 


In late cases the rule has been considerably relaxed, 
and in favor of allowing patentees a fair recovery 
against infringers who persist after being sued, in using 
the complainants patent,and only desist when compelled 
-by permanent injunction. In this case defendants per- 
sisted from Oct. 14, 1874 to Jani. 11,1884. This rule 
is shown in the case of Bigelow Carpet Co. vs. Dobson 
where it was held that “in cases of wilful infringement 
“respondents ought to be held in most rigid accounta- 
“bility, and no intendment ought to be made in their 
“favor founded upon the alleged inconclusiveness of 
“complainants proof of loss. Such proof ought to be 
“interpreted most liberally in favor of complainants, 
“within the limit of a proximate ascertainment of their 
“damages.” 10 Fed. Rep. 385. 


V. 


THE MASTER’S REPORT. 


The well known character, and excellent standing 
at this Bar, of the late Stephen D. Law, as a _ patent 
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lawyer, of nearly 50 years experience is a guarantee 
that any labor devolved upon him by the Court, would 
by performed with the utmost care and skill. Being 
the author of patent digests, he was doubtless as 
familiar with the decisions of this Court upon ques- 


tions arising under patent. controversies as any body 


outside of the judges of this Court. It is not too 
much to say that his report in this case is as near 
perfection as the facts would warrant. The contro- 
versy before him being to determine what defendant 
had gained by using complainants plan bly com- 
pares that plan with others in use at the time “of the 
issuing of the patent and of the original infringment, 
and after such comparison distinctly finds that none of 
the other plans in and uf themslves accomplished the 
same purpose or result as the Munson plan. Neither 
of the other plans contemplated the safety or perser- 
vation of any bond or the noting of any incident con- 
nected therewith, but they related exclusively to the 
simple perservation of past due coupons. 

After illustrating the differences between the plans 
he discusses the evidence placed before him upon the 
question of profits. 7 

The Master thereupon draws conclusions briefly and 
pointedly from the evidence presented to him. He 
comments favorably upon the great experience of Mr. 
Hall, and decides that his testimony has formed a basis 
from which he (the Master), could make a calculation 
of the amount of labor saved in general terms by the 
use of the Munson plan. He referred to the testimony 
of Carroll as not contradicting that of Mr. Hall, thus 
giving the latter full effect. He thereupon figures up 
in money the advantages defendant has gained. The 
report is now left without further comment. _ 

We will, however, enter into a discussion upon the 
meaning of the words and phrases used by Mr. Hall, 
and by the use of which he proved his own competency 
as he went along. From the peculiar language used, 
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by Mr. Hall, he wanted it understood that he had pre 
viously calculated the profit from the fact of a saving, 
to which saving he testified; and that the result of that 
calculation ot the extent of such saving, was his opin- 
ion, or estimate. 

Worcester says, ‘‘We form opinionson facts.” Now 
by Webster, the definition of the word ‘“estimate’’ is, 
“to compute,” “to calculate,” ‘to reckon.,, Again 
Webster says, ‘‘We estimate profits, losses and dam- 
age.”” Worcester defines “estimate” as ‘ the compu- 
tation of loss or gain.”” By the use of such language 
Mr. Hall was determined to be understood as not con- 
jecturing, guessing or surmising. The rules of evi- 
dence will not permit a profit to be based on anything 
short of an estimate, or calculation based on a fact 
which as above stated means a computation, calcula- 
tion or reckoning. On the other hand, a conjecture is 
a notion, nut necessarily based on a fact, or proof of a 
fact, but an estimate is an opinion based on a proof of 
au fact. All damages are estimated, except where the 
actions are based upon contracts for the payment of 
' certain sums of money at certain dates. Any one 
could guess (and make a pretty good one), as to a pro- 
fit to defendant from its persistent use of the plan, of 
50 cents per bond, or 2 and a half cents per coupon, 
but no one could estimate that profit, unless he could 
from his own experience calculate and compute from 
his own personal knowledge of a saving. In the one 
case it is to judge at random; in the other, on calcula- 
tion; to suspect without certain knowledge, to know 
from certain knowledge. The Court will again note 
that Mr. Hall voluntarily states that there was a fur- 
ther value which could not be estimated in dollars and 
cents by him (fol. 183), for the implied reason that he 
would have to conjecture it, which goes to show that 
he had based his estimate and opinion upon a certain 
calculation he had made upon the fact of saving, in- 
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distinction from a conjecture where he had not calcu 
lated. 

We claim that therein, whereby frauds, over-issues, 
thefts, losses or other facts can be appropriately noted, 
is of immense value, but that that benefit cannot be 
estimated and so must be lost to complainant. — 

Again, Mr. Hall testified that the saving was, at 
least, 5U cents a bond (middle of p. 102). By the usa 
uf the words, at least, in that connection, Mr. Hall was 
determiued to have it understood that his sworn esti- 
mate of the saving was an underestimate, thus giving 
the benefit of his testimony to defendant. If he had 
testified to five dollars a bond it would probably have 
been nearer the truth. But he seems to have resol- 
ved to have his testimony so placed before the Master 
that there could be no doubt that there was. a larger 
saving. This Court will certainly give that effect to 
it. The defendani should therefore tender its thanks 
to Mr. Hall for not testifying to his full estimate. 


There are thousands of type-writers who can in- 
stantly testify accurately, as to the amount of labor 
saved between long hand and type-writing of a given 
number of words or pages. There are builders who 
can go through two houses and tell the difference in 
cost of the two accurately. There are manufacturers 
of cotton or woolen goods who can take one piece of 
goods in une hand, and another in the other, and can 
tell at once the difference in the cost of the raw: mater- 
tal or of the manufactured goods. Numberless in- 
stances happen in every day life, where persons skilled 
in their trades or professions, can tell from their ex- 
periences as to differences in times, accounts, distances, 
savings and numberless other detailes with great ac- 
curacy, and in nearly every case that is tried in Court 
such testimony is given, and it is always competent, if 
the witness has sufficient knowledge upon which to base 
his conclusion. 

This competency has however the greater potency 
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when the witness has been for a great number of years 
at his business, and the inquiry pertains to one of the 
prominent features of that business. Doubtless it had 
been a source of great anxiety to Mr. Hall for many 
vears to know how to safely and systematically pre- 
serve these matured certificates, and it must have been 
astudy of years to find out the most economical 
methsds for that end. His complete adoption of the 
Munson system as an economical measure, was the re- 
sult of that study, and from his experience his estimate 
of saving was a very easy problem, but when he took 
special pains to add the words, ‘“‘at least’ to his testi- 
mony, every legal and impartial mind must consider it 
of the highest value, and give to it the most favorable 
consideration. 


If, on the other hand, the Court will take the pains 
to read the testimony of Carroll, who was brought to 
answer Mr. Hall, the Court will find at every step that 
he strained every possible point to the effect that there 
was no saving, but he finally admitted that he had 
made no calculation and could make none. (p. 71 and 
bottom of 75.) 


Moreover Carroll was only about 24 years of age 
when he testified, and he probably had 50 superiors 
over him in the comptrollers office, and yet the delicate 
and responsible duty of caring for coupons _represent- 
ing nearly a million dollars yearly, was entrusted 
wholly to him, an inexperienced youth of no. financial 


standing whateverr But when the controlling fact 


appears that he knew nothing about the en-masse sys- 
tem, referred to by Mr. Hall, but that he only knew 
about some kind of packaging adupted by him after 
the injunction herein was served, his testimony can- 
not be considered in the slightest as contradicting Mr. 
Hall. (p. 72). (See plff’s. objections, top pp. 67 & 69). 


The defendant has furnished abundant corroboration 
to Mr. Hall of the utility of the Munson plan by its 


ee en 


27 


persistent use of it. The inconsistency of each per- 
sistent use, with Carroll’s equally persistent crying 
down the utility of the plan must avail the complainant 


‘according to the rules of evidence. In 6 Fish, 115. 9 


Phila. 380 and 2 O.G. 675 it was held that “opinion as 
to Impractibility is of little weight compared to actual 
use.” 


In 1 Holmes 340, 5. O. G. 429 and 6 MeLeon, 593 it 
was held that “use by defendant is evidence of util- 
ity.” 

The fact that defendant’s financial officers see fit to 
contest the plaintiffs rights at immense costs for coun- 
sel fees and expenses furnishes complainant with still 


further proof of the great value of his improvement. 
This is shown in 13 Pac. L. R. 33. 


The defendant therefore by its accommodating var- 
iety of inconsistent acts furnished abundant proofs to 
the Master that Mr. Hall’s testimony produced a pro- 
per basis. It was unnecessary for him to discuss them 
in his report. | 


Finally the Court will please note that these 119 
Registers were manufactured to be the final repositor- 
ies of bonds and coupons representing about $44,000,- 
000. viz $20,000,000 of bonds and about $24.000,000 
of coupons. This estimate of Mr. Hall would allow 
the complainant from defendant for the very valuable 
privilege of having such safe, accessible and system- 
atic preservation of about 30,000 bonds and about 


1,600,000 coupons the enormous sum of $6,202 or 


about 1-40 of one per cent upon the par value of such 
securities, or asaving to defendant of about $700 
a year for the privilege of using the Munson instead 
of the en masse system. That was about one-third the 
salary of one clerk. It can be positively asserted 
that if such privilege was not worth that sum it. was 
not worth anything. ; 
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Vi. 


THE EXCEPTIONS TO THE MASTER’S REPORT WERE WITH- 
OUT MERIT, AND THE FINAL DECREE SUSTAINING THE SAME 
SHOULD BE REVERSED, AND JUDGMENT SHOULD BE ORDERED 
TO BE ENTERED HEREIN TO THAT EFFECT. 


Exceptivn I. is based upon the ground that Mr. Law | 


had not the capacity to sufficiently understand the 
construction of the Munson patent, and that his con- 
struction thereof was erroneous. It is respectfully 
suggested that Mr. Law was entirely capable of con- 
struing that patent, and that such construction is cor- 
rect. 


Exception II: The introduction of testimony per- 
taining to certain books purporting to contain coupons 
in the U. S. Treasury Department, was not of any im- 
portance in this case whatever, and the reasons there- 
of the Master has given. Such alleged books, even if 
properly made testimony, did not comprehend the fil- 
ing of the bonds therein, and hence did not pretend to 
cover the scope of the Munster patent. Besides, Hen- 
dricks never used the books nor saw them used (p. 89), 
und it is not pretendod that he kuows anything about 
the Munson patent. Moreover, a different system of 
preserving would have to be adopted, where sub-treas- 
urers actually paid the coupons, than where they were 
all paid in Washington. And so the Munson plan 
would in such case perhaps be cumbersome. 

Exception III. This exception is made to the Mas- 
ter’s statement that proof as to those Washington 
books “is general in its character, and does not go in- 
to particulars.” The Master was correct, but it would 
not matter in the least whether he was or not. The 
alleged books were unavailable with which to make 
any comparison with the Munson books, even if fuller 
particulars had been’ given. No proof was given that 
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these Washington books were backed, or that the tops 
of the pages had printed any information as to partic- 
ulars, or that the squares for the reception of the 
coupons were numbered, and therefore they failed to 
cover the express claims in the Munson patent. 


Exception IV. This exception is to the Master’s 
statement that “the saving of time and labor by the 
Munson system is substantially the same, whenever 
used.” 


As the question to be determined by the Master was 
what profits defendant had gained by the use of the 
Munson plan, he took proofs simply upon the saving 
of labor between that and other plans. After all the 
proofs had been taken, he made up his report from 
those provfs and he stated that time and labor were 
saved to substantially a like extent whenever that plan 
was used. The proofs abundantly sustained that propo- 
sition, and defendant, by persistently using the plan 
over 427,000 times, and for 9 1-2 years, ought to be 


the last person in the world to find fault with that as- 
-sertion. If defendant did not, or could not, profit 


from its use, why so persistently use it? If such 
saving was variable, so that atone time it helped to 
save, and at another it helped to lose, defendant would 
not have adopted it at all, much less continue it. The 
above proposition, therefore, of the Master was the 
foundation upon which he built his report, and defend- 
ant, by such use, furnished the groundwork of such 
foundation, to a very great extent, and probably more 
than all the other proofs combined. More especially 
is this true when it appears that Mr. Hall’s estimate 
was clearly an under estimate, he being very careful 
to use the powerful words ‘at least.” Surely defend- 
ant cannot claim immunity when all the authorities 
upon the point agree that long-continued use is évi- 
dence of utility, and utility in all the dictionaries is 


defined as profitableness. 
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But in order to decide as to such profit the master 
had simply to gather from the evidence how much the 
defendant saved by using the Munson plan over other 
plans which accomplished ‘substantially the same results 
in use at the time of the infringement. As before 
argued it is apparent that the Warren and Washington 
plans, from the fact, among others, that they did not 
comprehend the pasting in of the bonds, (the principal 
security,) in the registers, did not accomplish what the 
Munson plan does. Therefore the Master was bound 
to make comparisons between the results accomplished 
between the use of either of the above and the Munson 
plan. 


The Master finds (bottom p.111) “that these sys- 


“tems of filing the coupons en-masse, and the bonds 


“separate therefrom, did not, itis very apparent, ac- 
“complish, in and by itself, the same purpose or attain 
“the same result, which is accomplished or attained by 
“the Munson system.” 


He made the same finding as to the Warren plan 
(bottom p. 113,) and also as to the Washington plan 
(middle p. 113.) Now as Mr. Hall was the only wit- 
ness produced by either side who had had personal ex- 
perience in both the en-masse and the Munson systems, 
the Master was bound by his testimony as to the difl- 
erence in the value of the labor spent in properly per- 
serving the bonds and coupons under the en-masse and 
the Munson systems. Any comments made by the 
Master that Mr. Hall had no knowledge of the Warren 
plan, or of defendant’s business, &c., were so made, that 
he (the Master) was giving effect to Mr. Hall’s testi- 
mony only as to the profits between the en-masse and 
the Munson systems. Such comments cannot be the 
the subject of an exception. : 


Exception V. This exception is unavailable. 


The Master followed the old maxim that “actions speak 
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louder than words,” and the maxim. should apply 
with great force because the actions were the actions of 
four separated comptrollers of defendant, who were 
supposed to have the utmost interest in the defendants 
financial welfare, and endorsed by their auditors, and 
deputies, while Carroll, 1a mere boy was always saddled 
with the responsibility of testifying to the effect that 
the defendants financial interests were not beuefited, 
but most certainly injured by using the Munson plar. 


The temptation was to great for the master and he 
could not resist making the remark which seems so of- 
fensive to defendant’s counsel as to wring from him 
an unavailing exception. _ 


Besides the experience of Carroll had been extreme- 
ly limited in the use of the Warren plan by pasting 
coupons alone in two or three small books (pp. 70 72) 
in which no spaces were provided for the bonds. :He 
testified, (p. 75) that he had made no comparison. of 
difference in time between pasting in the Warren and 
in the Munson books, and therefore he was incompetent 
to testify upon that subject. No other witness was produc- 
ed who had had experience sufficient to maks any such 
comparison, and there was no evidence as to the difference 


_ tn labor between the Werren and Munson plan. 


Neither Dunovan, O’Brien or Hendricks had ever 
used the Munson plan, and therefor no witness could 


testify as to any comparison as to saving of labor be- 


tween the Munson and Warren plans. The proof 
therefor before the Master, were absolutely confined to 
the saving between the Munson and the en-masse sys- 
tems, and on those proofs the Master made his findings. 


Exception VI. The defendant excepted to the Mas- 
ter’s proposition that the relative advantages of the 
other systems, and the Munson system could not be 
made. This was true, because no witness was pro- 
duced who could or did testify that the amount of 
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labcr between the Munson and en-masse systems was 
greatcr or less thau that between the Munson and the 
Warren or Washington plans, and therefore as_ before 
repeatedly stated, the ouly comparison that could pos- 
sibly be made from the proofs presented, was between 
the Munson and the en-masse systems. Therefore it 
mattered not whether the Warren plan required wore 
or less labor then the en-magsse system. No proof was 
vffered as to which of the last two systems approxi- 
mated more nearly to the Munson system, so far as 
labor was concerned, The proposition of the Master 
was therefor absolutely correct. 


Exception VII is answered above, under Exception 
VI. 


Exception VII. is also answered under Exception 


VI. 


Exception [X. is answered, that as before elaborately 
argued the testimony of Mr. Hall did conclusive- 
ly prove, and without contradiction, that the differ- 
ence in labor between the en-masse and the Munson 
systems was 50 cents per bond. It will be further re- 
membered, that the Master rejected all conjectured 
testimony and so stated in his report. (top. p. 115.) 


Exception X. It was heretofore been argued at 
length, that Mr. Hall’s testimony furnished a proper 
basis upon which to calculate the profits arising to de- 
fendant by reasons, of using the Munson plan. 


Exception XI, XII and XIII, have heretofore been 


; 
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Wit. 


The decision of Judge Wallace, sustaining defend- 
ant’s exceptions to the report of the Master, setting 
aside the report, and compelling plaintiff to pay the 
Master’s fees and other expenses, amounting to about 
$750 was error. 


(1.) The learned Judge followed closely the position 
taken by defendant’s counsel, and on the argu- 
ment before him announced that he should set aside 
the report. ‘Taking into consideration the great 
pains and labor spent by Mr. Law, such hasty 
actiun was unfair to the Master. 3 


The learned Judge agreed with defendant’s 
counsel that Mr. Law had entirely misconstrued 
the patent, and by that misconstruction he had 
made a basis for a calculation of profits that the 
evidence would not justify. But the Judge him- 
self fell into error by assuming that the en masse, 
Warren and Washington plans accomplished the 
same ends as did the Munson plan. The Judge 
says, (middle p. 126): “Several other methods 
“of preserving and filing pard bonds and coupons 
“were open to the uge of the public, and the de- 
‘“fendants are liable only for the pecuniary ad-. 
“vantages which accrue to them by the use 
“of complainant’s system, beyond that which 
“would have resulted from the use of other 
“systems which they had the right to employ a 
‘‘attaining the same ends.”’ 


But the Master finds from the evidence before 
stated that none of those systems, in and by 
themselves, ‘accomplished the same purpose, or 
“attained the saine results, which are accom- 
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“plished and attained by the Munson system” 
(as to Warren plan, middle p. 112, as to en masse 
— system, bottom p. 111 as to Washington plan 
middle p. 113.) The legal conclusion of the 
Master distinctly found by him from the evi- 
dence is entirely overruled by the learned Judge, 
and he does not even pretend to show that the 
Master was wrong. But on the contrary the 
learned Judge claimed that “the complainant 
did not prove or attempt to prove the pecuniary 
advantages derived therefrom, and from the 
nature of the case it would seem impossible to 
show this unless some data‘ can be obtained as 
to the percentage cf loss that arises from the 
overpayment of coupons. 


In answer to all this we say that the proof % 
clearly shows that by virtue of the Munson sys- | 
tem accomplishing more than the other plans, 
that excess, according to the testimony of Mr. 
Hall appears in the saving of labor, and there- 
upon he fixes a minimum price of that extra 
labor at 50 cents per bond. If no data was given 
by which that figure was arrived at, it is because 
Mr. Hall was not asked on cross-examination 
to give any. It was not safe for defendant’s 
counsel to call for that data, because the data 
which he would doubtless have given would 
have increased his estimate to double the origi- ao 
nal estimate. And so defendant’s counsel in- . 
geniously dropped Mr. Hall upon that subject. &. 
It is now argued by Judge Wallace that the es- 
timate was without a basis to stand on because 
no data was called for. Mr. Hall, who was pre- a 
_ sumably familiar with the difference in labor to = 
produce the same result, between the Munson 
and the en masse system, testified that that labor 
was at least 50 cents per bond. There are in- 


~ 
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numerable instances where parties are constant- 

ly changing from old to new methods in labor, 
saving improvements. From their experience 
they can answer readily the value of the labor 

: saved. Ifthe figuring by which they arrive at 
such value is not asked for, that value stands 
as a fact, as long as it is uncontradicted. 


The learned Judge labored to explain that’ 
complainant was bound to prove the computa- 
tion or figuring by which the saving of labor: 
appears. But as long as defendants did not call: 
for it, and Mr. Hall gave the result of his expe-. 
rience in using the two systems, as to saving of: 
labor, that result is a fact. The learned Judge 
again falls into error by assuming a fact as to 
X which no testimony whatever ,was given. He. 

states that Mr. Hall’s estimate “was based on a, 
comparison between the complainant’s system 
| 4 and the method which most remotely approxi- 
et mated to that system of all those which de- 
| fendant had the right to employ.” 


To this we say that the learned Judge assumes. 
that the en masse system was a more remote ap-. 
proximation to complainant’s plan than the 
Warren plan was. So far as the saving of labor 
is concerned, to proof whatever was given of 


oat such approximation. The fact that the coupons 
fr are preserved in books in both instances, is no 
ing proof whatever, that in the saving of labor, they 


approximate more nearly than does the Munson 
with the en-masse system. To prove such ap- 
4 proximation, experienced witnesses should have 

, been called by defendant, and competent testi- 
mony should have been given by them, and more- 4 
over they would necessarily have to be exper- ‘3 
ienced also in the use of each of the three sys- 3 
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tems. In such a case as that, an estimate would 
he exceedingly difficult to arrive at even if such 
witnesses exist. 


The complainant produced a competent wit- 
ness to show the saving of labor between his 
plan and the en masse system. He was not 


bound to produce other witneses to show other 


savings of labor, between his and all other plans, 
or any other plan, for neither of the other plans 
produced results like his, or like each other. 
But the learned Judge assumes that that task 
belongs to complainant, or in absence of such 
comparisons with the system most nearly ap- 
proximating to his, hecannot recover. But.the 
learned judge clothes his proposed annihilation 
of Mr. Law’s report, by stating substantially 
that Mr. Hall’s corporation might employ 
more vigilent and faithful employees than an- 
other corporation, and therefore that what his 
corporation saved would not be necessarily 
saved by defendant. To this we answer that 
Mr. Hall testified that there was a saving be- 
tween the two systems. Does it matter wheth- 
er the clerks are lazy or vigilant? 


The difference in labor is substantially the 
sume, whether done by slow of fast clerks. 
The complaint produced a witness who testi- 
fied that, according to his experience there was 
such and such a saving of labor between the 
two systems. It is absurd to claim that before 
complainant would be entitled to recover any- 
thing from defendant he must also prove that 
defend ant’s clerks did just as much work in a 
given time, and received just the same pay as 
did Mr. Hall’s clerks. Such proof could not 
be given, because no one man could be act- 
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ing for two corporations in guch a manner as 
to know such facts. But the learned judge 
argues that such a responsibility the complain- 
ant must assume before he can recover of an | 
a infringing defendant. No authority was or 
could be produced to sustain such a remarkable 
position, and it must have been a figment spring- 
ing from the numerous technicalities of defend- : 
ants counsel. 


In Campbell v. James, 18 Blatch, fol. 92, ‘an 
exception to the Master’s repurt that defendant ' 
might have used other forms of cancelling stamps , 
which would not have infringed, and that the, 
saving by using such other stamp would havei 
been much less than that reported overruled, it: 
I. appearing that such other form was known to: 


defendant, or that the use of the same would: 

zg not also have been an infringement.” : 

aN ! 

le, To this we add that it was the duty of de- 

fendants to show by evidence the difference in 

labor between the Munson and en masse and the 

| Munson and Warren plans, and then complainant 

would only have recovered the less. In the 

absence of such evidence the Master was bound 

by the testimony offered as to saving of labor. 

Non constat the profit to complainant may have 

eg been much greater if the Munson and Warren 

I plans were properly compared by experienced 
Ly and impartial witnesses. 
“ies VIII. 


The report of the Master should be sustained by 
= overruling the exceptions, and the final judgment should 
be reversed to that extent. 
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In this connection complainant emphatically in- 
sists that he shall have interest upon the amount 
found by the Master from the date of his report 
and also interest on the Master’s fees. The re- 
markable punishment inflicted upon complainant 
for his hardihood in attempting to obtain anything 


‘from defeudant through an accounting should be in 


a measure made up to him, by allowing him interest, as 
above stated, and on the further ground that the Mas- 
ter’s report was unassailable. 


In Turrill v. Dil. C. R. R. Co., 20 Fed. R. 920, it was 
held that interest was allowable from the date at which 
the Master's report was in proper form for exception. 


It would be safer, however, to save all possible 
technicalities to have an allowance of interest from the 
date of the exceptions, viz: Nov. 23d, 1882 (bottom p. 
121). As_ before intimated interest from that date 
should also be given on the Master's fees, viz: on S700 


trom the date last named. 


The complainant therefore prays the relief above 
against this flagrant and persistent infringer, who has 
sought by a fourteen vear’s contest on technical 


grounds solely, to defeat complainant’s just rights. 


Respectfully submitted, 
ROYAL S. CRANE, 
Compl’ts Solicitor. 


Dated, New York. January 24, 1888. 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


Francis Munson, | 
Appellant, 


VS. 


THE Mayor, ALDERMEN AND COMMON- 
ALTY OF THE CrTy oF New York, 
and THE COMPTROLLER THEREOF. 


THE Mayor, ALDERMEN AND Commoy-( 
ALTY OF THE CITY OF New York, 
and THE COMPTROLLER THEREOF, 

Appellants, 


Vs. 


Francis Munson. 


Briefs for the Mayor, Aldermen and Commonalty of 
the City of New York on the Above Appeals. 


These are cross-appeals, in one of which the defendants appeal 
from the decree of the Circuit Court adjudging the letters patent of 
the complainant, dated April 2, 1867, No. 63,419, to be valid and 
infringed by the defendants, and the other is an appeal by the com- 
plainant from the final decree of the Court decreeing the validity 
and infringement of the patent to the complainant the s sum of $76.31 


damages and costs. 
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Although the appeals stand in a reverse order on the docket, we 
shall consider first the appeal of the defendants from the decree ad- 
judging the letters patent to be valid and infringed by defendants. 


Statement. 


The bill in this case was filed to restrain the alleged infringe- 
ment of the letters patent granted to the complainant for certain 
new and useful improvements in preserving, filing and canceling 
bonds, coupons, certificates of stock, etc., dated April 2d, 1867, No. 
63,419. The bill was filed November 7, 1874, and is in the usual 
form, alleging the grant of the patent and charging infringement. 

The answer was filed January 19, 1875, and presents the follow- 
ing defenses : 

1. That the complainant was not the original or first inventor of 
the said alleged improvement. 


2. A denial that the defendants have made any profit from the 


violation of said pretended and alleged letters patent. 

3. A denial that the said alleged letters patent are or were 
granted for any patentable subject matter within the Patent Acts of 
the United States. 

_ Replication was filed and proofs taken. 

The cause came on to be heard before his Honor Judge WHEELER, 
who rendered an opinion reported in the 3d Federai Reporter, 338. 

An interlocutory decree was rendered on the 15th day of June, 
1880, in favor of the complainant, for an injunction, account and 
assessment of damages (Record, p. 54). 

The case proceeded before the Master, STEPHEN D. Law, Esq., 
from April 6th, 1881, to July 7th, 1881. 

On the 22d day of September, 1882, the Master rendered a re- 
' port (Record, p. 108), finding that the gains, profits and advantages 
derived by the defendants from the use of the alleged invention 
amount to the sum of $6,202.40, and also finding that the complain- 
ant has sustained no damage by said alleged infringement. 

Exceptions were filed to this report by the defendants (Record, 
p. 119). 

It was contended by the defendants’ exceptions that the Master 
erred in his finding of fact, and in not finding certain other facts 
supported by the evidence ; and further, that there was no sufficient 
or legal evidence on which to base any report or finding of profits 
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to the defendants. These exceptions were filed on the 23d day of 
November, 1882. : 

On the 27th day of March, 1883, said cause came on for hearing 
upon the Master’s report and the defendants’ exceptions thereto, 
and at the same time a motion was made by the defendants to recon- 
sider the interlocutory decree and for a rehearing on the ground that 
certain evidence taken before the Master showed that the complain- 
wnt’s invention was anticipated. 

In May, 1883, a decision was rendered by his Honor Judge Wat- 
LACE, sustaining the defendants’ exceptions. 

On the 11th day of January, 1884, a decree was entered by 
which it was ordered, adjudged and decreed that the complainant 
recover of the defendants the sum of six cents damages and the 
sum of $76.25 costs (Record, p. 129). 

From this decree both parties appealed (Record, pp. 132 and 
135). 

On the 3d day of October, 1884, it was (for the purpose of avoid- 
ing any objection on the ground that that the point had not been 
presented to the Court below) stipulated that, for the purpose of ap- 
peal, it is to be consicered that the motion to reconsider the inter- 
locutory decree and for a rehearing was duly heard and denied by 
his Honor Judge Hoyr H. WHEELER though such hearing has never 
been had (Record, p. 124). 


THE COMPLAINANT'S APPEAL. 
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Assignment of Errors. 


? 
1. The Court erred in decreeing that the patent of the complain- 


ant was good and valid in law. 


¢ } 
2. The Court erred in holding that the defendants had infringed 
said letters patent of the complainant. ; 


FIRST POINT. 
The Complainant's Patent is Invalid. 


The patent will be found at page 28 of the Record. 

By this it appears that the patent is granted “for an improve- 
ment in filing and recording bonds, etc.” The specification an- 
nounces “ certain new and useful improvements in preserving, filing 
and canceling bonds, coupons, certificates of stock, etc.,” consisting 
in “ providing a book or other register, with pages corresponding in 
size, style and number with the bonds, coupons, certificates, etc., to 
be used,” on which pages “ the said bonds, coupons or other certifi- 
cates, when paid, are pasted or othe: wise attached, and thus pre- 
served and canceled.” In a more detailed description the inventor 
proceds to say: “I provide a book, or set of books, having each page 
printed or ruled to correspond in size and style with the bond and 
its coupons, or other documents, whatever it may be, with a head- 
ing showing the number, date, when issued, to whom issued, when 
and where payable, amount, what issued for, rate of interest, and 


when and where payable, together with such other facts as may be 


necessary to form a perfect record of a document. The pages are 
numbered consecutively, with the numbers corresponding with the 
numbers of the bonds or other documents.” The use of the inven- 
tion is thus described : 

“When any of the coupons are presented and paid, they are can- 
celed and then pasted, or otherwise secured in their proper place 
upon the pages. When the bond itself is paid, it is likewise at- 
tached to the place on the page provided for it.” So, also, if cou- 
pons are lost, record may be made in the space allotted to them. 
The patent then claims : 

“1. The preserving, filing and verifying of bonds, coupons, cer- 
tificates and all similar documents, by the means and in the manner 
substantially as herein set forth. 

‘2. T claim the book or register constructed and used as and for 
the purposes set forth.” 


It will pe seen, from an examination of the patent and from the 
foregoing statement, that the patentee describes a book having a 
particular arrangement, which is described in his specification and 


£ 
ag a ae ry 


- . 
OO Nm BR 8 eaten ttn 1 ce iTe tei ty 


nm mt 


b.. a 
io as rte 
ett 


» 


illustrated in his drawing ; and that he has two claims—one for the 
book itself and the other for the use of the book. 

The object of the book is stated to be “to prevent fraudulent 
practices” and ‘to present at all times a full and perfect history 
or record ” of the bonds or transactions relating to them. 

The characteristics of the alleged invention are that it is : 

‘1. A book or set of books. 

2. These are printed or ruled. 

3. Each page corresponds in size and style with the bond and its 
coupons, or other documents, whatever it may be. 

4. Each page has a heading showing (a) number, (6) date, 
(c) to whom issued, (d) when payable, (e) amount, (/) what 
issued for, (g) rate of interest, (4) when and where payable, 
(t) other facts necessary to form a perfect record. 

The first claim appears to be for pasting either a bond ora 


-coupon or a certificate, or any other document, whatever it may 


be, into a book, and afterwards looking at it or them to see if they 
are there. 

The second claim is for the book itself, having pages printed or 
ruled and headed as above. 


The complainant’s alleged invention cannot be protected by 
letters patent. It is neither an art, machine, manufacture or com- 
position of matter. 

It is well settled that contrivances of the class of Munson’s 
are not the proper subject of letters patent. 

It is not an art, nor a machine, nor a manufacture, nor, in any 
sense, a composition of matter. It is, in fact, one of the many 
nondescript contrivances which have often been rejected by the 
Patent Office as unpatentable, but seems, in this instance, to 
have slipped through it. It is a method of keeping accounts of 
paid and unpaid bonds and coupons and other documents, and 
belongs to the system of bookkeeping and of keeping accounts. 

In Ex parte Dixon, Law’s Digest, p. 155, Sec. 8, the Commissioner 
says: ‘“ The application of certain combinations in composition of 
ruled columns in sections to accounts, to show a constant balance 
thereof, with statements of assets and liabilities on every page of 
the journal, without reference to a ledger, is not an invention of 
an art, machine or composition of matter, within section 6 of the 
Act of 1836. It is nothing more than a mode of presenting the 


journal entries of a regular business in a regular form, and, there- 
fore, not patentable.” | 
Jomplainant’s device is exactly of this character. His “ ruled 


columns in sections” are intended to present the coupons of 


» bond in “ tabular form,” without reference to an index. 

In Ex parte Robert Dick, 2 Off. Gaz., 147, upon application for an 
extension of a patent that had been granted, the Commissioner said : 
“The invention * * * consists of two parts. * * * The 
first relates to a method of keeping accounts by means of a ‘type 
ledger’ and a ‘ printed ledger’ or record taken from the former at 
such intervals as may be desired ; and the second part relates to an 
addressing machine, by means of which a strip of printed labels is 
summed and then passed under shears, the movable blade of which 
cuts off the name of a subscriber and affixes it to the periodical by 
pressure thereon. * * * It will be seen that the first four claims 
relate exclusively to the first part of the invention. I have great 
doubt of the patentability of the subject matter to which these claims 
relate. Patents have been refused repeatedly for svstems of keep- 
ing accounts, systems of penmanship, plans for alteration of bank 
checks and other lke subjects, which are mere matters of notation. 
Dick’s method of keeping accounts may be classed properly in the 
same category. /u my opinion,a patent should never have been 
granted for this portion of the mvention.” 

It cannot be claimed that the idea of pasting papers into a book 
for preservation is new with the patentee. This has been done in 
scrap books from time immemorial. Nor can it be claimed that past- 
ing papers with numbers on them upon the pages of a book which 
correspond with the number is patentable. Any child understands 
that. Nor can it be claimed that a page with numbered spaces is 
new. The same thing has been used for years in theatres, for check- 
ing off the numbered spaces of a diagram of the seats, in order to 
show their location. And when we add to this that books with num- 
bered spaces have been previously used for the very purpose of pre- 
serving the coupons of bonds in regular order and system, there can 
be no novelty in the complainant's book. 

The complainant relies, to sustain his patent, upea the case sus- 
taining the patent for Hawes’ Hotel Register (//awes vs. Washburn, 
5 O. G., 491). That case, however, if it can be sustained at all, went 
to the very verge of the law, and the present case is one not covered 
by the decision in it. 

Hawes’ hotel register patent was a patent for a register for the 
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names of guests at a hotel, having printed around the space in the 
centre of the page, where the guests’ names were to be written, the 
advertisements of business men in the town where the register was 
kept. This patent was sustained on the ground that as a structure 
it was new; thet no previous structure was proved to have existed 
consisting of a book with blank spaces in the centre of each page, 
surrounded by advertisements. 

The substance of Judge Wooprvurr’s decision in that case is that 
the combmmation of a blank space upon a page arranged to be used 
for one thing (writing guests’ names), with printed matter (adver- 
tisements) upon the page used for another thing (giving information) 
is patentable, because through the proximity of the parts both will 
be likely to be used at once. The supposed new result is that by 
this combination ne people, the traveling public, get information af 
a new time, namely, while they are writing their names. 

With reference to this decision, three points are to be noted : 


1. It was given in a charge to a jury, in the excitement of a trial, 
and should not have the weight of a carefully considered opinion in 
equity. 


2. It has been held in a number of instances that the placing of 
advertisements in a new location, and in combination with structures 
with which they had not previously been combined, does not create 
a patentable subject matter. 

In Ex parte Orr, 6 O. G., 77, the alleged invention was for an 
“improvement in envelopes” consisting of printing advertisements 
upon envelopes so that they might come to the notice of persons 
handling letters in the transmission and delivery of the mails and be 
specially called to the attention of the receivers of the letters. The 
(Commissioner of Patents refused a patent for this device, saying : 

“ The alleged invention has nothing to do with an envelope as 
such. It relates only to the ornamentation of envelopes or the use 
of their surfaces as a medium of advertisement, and as such, is met 
by English references that will show substantially the same use and 
mode of ornamenting paper elsewhere. If this mode and style of 
ornamenting and printing paper is old, the application of it to en- 
velopes is only a double use.” Yet the same reasons might be urged 
for the support of this envelope patent as for the Hotel Register 
patent. 

In Ex parte Gould, Supreme Court, District of Columbia, 5 O. G., 
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621, the application for a patent was for an advertising device. The 
claim was for the combination of an advertisement or advertisements 
with an anchored balloon, as a conspicuous mode of calling attention 
to the same. The Court said: 

“The mere discovery that it would be a good thing to attach 
advertisements permanently to balloons does not come within the 
law protecting « new and useful apparatus.” 

In the same case, upon a former appeal, the Commissioner said 
(4 O. G., 611): “It is a common right to place »n advertisement in 
any eligible position for displaying it, where not legally prohibited ; 
and there is no more ground for a patent on account of the selection 
of an anchored balloon than on account of tht selection of any other 
conspicuous object.” | 

These decisions clearly show that the decision in Hawes vs. 
Washburn was not sufficiently considered. Stripped of all argu- 
ment in its support, it amounted to nothing more than a patent for 
a new place for the arrangement and display of advertisements. As 
such it was clearly not patentable. 

Persons might as well patent the painting of their advertise- 
ments upon rocks and other features of natural scenery, as was too 
frequently done some yers since. 


3. Even if the case of //awes vs. Washburn was good law, it has 
no application to the present case. In that case the patent was sus- 
tained because the book as a whole, consisting of the combination of 
advertisements with the blank space for the writing of guest’s names, 
was new. But in the present case, as we shall see, the structure 
and arrangement of the complainant’s book was not new. Books had 
been previously used, ruled off in precisely the manner in which the 
defendants’ books are ruled, and in substantially the manner in which 
the complainant's books are ruled, and identical with them in all re- 
spects, with the exception of the fact that the printed directions at the 
head of the pages indicating in what way the pages were to be used 
were in some. respects different in the old books from those of the 
complainant and defendants. 

No case can possibly be found which gives the slightest founda- 
tion for sustaining a patent for any such difference as this. If the 
hotel register, consisting of a blank page surrounded by advertise- 
ments, had been previously used for the purpose of keeping accounts 
in the blank spaces, and Hawes should have attempted to obtain a 
patent on it by printing at the top of the page the name of a hotel 
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and the words “ Names of Guests,” the case would be similar to the 
present. But that no patent could be sustained for a thing so 
plainly a matter of common right is too obvious to require dis- 
cussion. : 

The complainant's device did not involve invention. It 1s a mere 
mode of use of a thing of common nght, to make which, at the most, 
involved only judgment. 

The dest that the complainant himself can say of his system is 
that it makes reference to the place where a bond or coupon is put 
simpler. His arrangement does not add to the security of docu- 
ments nor to the certainty of discovering whether bonds or coupons 
have been once paid or not. 

It is plain that all of this is merely the result of judgment, and 
not invention. 

This Court has_ repeatedly declared that the invention 
which deserves the protection of letters patent is of a much higher 
order. 

Penn. R. BR. vs. Locomotive Truck Co., 110 U. S., 490. 

Morris ve. McMillin, 112 U. S., 249. 

Blake vs. Sai Francisco, 113 U. S., 682. 

Stephenson vs. Brooklyn and Crosstown PR. R. Co., 114 U. 
S., 154. 


If any protection could have been given to the complainant's con- 
trivance, it would have been under the copyright law and not under 
the law of patents. 

His Honor Judge WHEELER cited the cases of Jervis vs. Hexamer, 
99 U. S., 604, and Baker vs. Selden, 101 U. S., 99, but without ex- 
plaining their application to the present case. 

We do not understand that either of these cases is authority for 
the position that Munson’s alleged invention is a proper subject for 
protection by letters patent. 

In the case of Perris vs. Hexamer, it appears that the complain- 
ant had made certain maps according to a certain key, having a 
scheme of colors for certain parts of the lots and buildings delineated, 
and signs explaining the same ; and the Court held that a copyright 
did not protect the complainant in the use of his key upon other 
maps, which were not a copy of the copyrighted maps. There was 
no intimation by the Court that the use of such a key could be pro- 
tected by letters patent. 

In the case of Baker vs. Selden, it seems that the complainant 
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had devised a certain system of bookkeeping, the explanations of 
which he embodied in a book with illustrations showing how the 
books should be ruled in his system. | 

He applied for a patent which, from the decision of the Court, 
seems never to have been. granted, the Patent Office probably refus- 
ing a patent on the authority of the decisions which we have cited 
above. He also copyrighted his book, and the Court held that a 
copyright did not protect him in the wse of his system by some one 
else, although it would protect his book from being copied. And the 
Court further said that the use of his system could only be protected, 
if ut all, by letters patent. The Court, however, distinctly said that 
the question whether he could have a valid patent for such use was 
not before them, and they did not decide it. 

The circumstances of this cave also were different from that now 
presented to the Court. 

It certainly cannot be pretended that any one is prevented from 
pasting bonds and coupons in books, or in any order which they 
please. The most that Munson can claim is the preserving of bonds 
in the manner which he points out in books such as he describes. The 
peculiar manner of ruling and printed directions are essential ele- 
ments of his book. He cannot prevent the use of unruled blank- 
books.in any manner whatever. 

If this be so, then it seems to us that Baker vs. Selden is direct 
authority for the proposition that Munson can only be properly pro- 
tected, if at all, by copyright. . 

No valid right of Munson’s can be infringed except by the use of 
books such as he describes. A copyright in such a book, therefore, 
having his directions and method of ruling, would prevent the 
“multiplication of copies.” This is the extent of Munson’s right, 
and the proper method of securing it, if there is any such method 
in the law, was by copyright. | 

Munson’s book is essentially different from Selden’s. Selden de- 
vised a system of bookkeeping. Any one who used that system in- 
fringed. They need not use a bv0/ like Selden’s. 

Munson’s idea was the use of a certain book, such as he describes. 
No one could infringe without using his boof/. If he had _ copy- 
righted his book he would have been protected. But his protection 
is not by a patent for it, nor can he have a patent broadly for pasting 
bonds and coupons in a blank-book in a convenient order. 

The system of arrangement proposed by the complainant, if de- 


~~ - of. OM 


eer —}-- « Sees. * 


11 


serving of protection at all, could only have been protected under the 
copyright law. 

ae patent laws are designed to promote progress in the “ useful 

” (Constitution of the United States, A. 1, Sec. 8). 

"he term “useful arts” is pre-eminently applicable to manu- 
factures. The useful arts, as we understand them, are the arts 
which tend to the material enrichment of the country by increasing, 
improving or simplifying production, or by creatiig new or useful 
articles of production. 

The English Statute of Monopolies, which was the basis of our 
own patent laws, used only the term “any manner of new manufact- 
ure” as indicating the subject matter of letters patent, and the 
Courts then held that this term was.applicable not only to the thing 
made (which was the more obvious sense), but to the process of 
making (Boulton vs. Bull, 2 H. B. L., 402). 

To prevent any ambiguity, our own statute uses words which | 
need no construction, and allows to be patented any art, machine, 
manufacture or composition of matter, or any new or useful improve- 
ment thereof (R. S., Sec. 4886). 

But it has never been suggested that our statute permitted the 
patenting, under either of these names, of anything not included 
under a liberal interpretation of the single word of the English 
Statute. 


On the other hand, the object of the act of Congress securing to 
authors the exclusive right to their writings was mainly for the 
‘‘ promotion of science’ (Constitution, Art. 1, Sec. 8). 

Under this term protection has been denied to newspapers and 
price currents (Clayton vs. Stone, 2 Paine, 392) and to labels (Coffien 
wx. Brunton, 4 McLean, 517), such things being too ephemeral and 
variable in their nature. 

By law copyright is granted to the “ author, inventor, designer or 
proprietor of any book, map, chart, dramatic or musical composition, 
engraving, cut, print or paragraph or negative thereof, and of a 
painting, drawing, chromo, etc.” (R. S., Sec. 4952). 

Under this it has been held “ that the work may be subject of 
copyright if the plan, arrangement and combination of its materials 
are new, though the materials may be drawn from many sources, but 
for the first time brought together in such plan, arrangement and 


combination ” (Gray vs. Russell, 1 Story, 17). 
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“ Copyright may be either in respect to the matter or the ar- 
rangement” (Berfield vs. Nicholson, 2 Stim. & Stu., 1). 

“ Any new and original plan, arrangement and combination of its 
materials will entitle the author to a copyright, even though the ma- 
terials are not new” (Emerson vs. Davies, 3 Story, 778). 

‘© A book, under the statute, need not be a book under the ordi- 
nary and common acceptation of the word” (Clayton vs. Stone, 2 
Paine, 383). 

“The literary property intended to be protected by the act is 
not to be determined by the size, form or shape in which it makes 
its appearance, but by the subject matter of the work ” (/d. ). 

“ Any composition, large or small, which includes results of suc- 
cessive mental processes, rationally combined, whether it fill a great 
volume or be contained in a single small sheet, is within the de- 
nomination of a book.” 

Keene vs. Wheatley, 9 Amer. L. Reg., 68. 


The subject of copyright is always something printed. The ob- 
ject of the thing printed need not always be reading. 

It should be usefud, and have a reasonable degree of perma- 
nence. It need not have its own use or utility simply in the writing 
or reading of it, but may be in the wse to be made of it as directed 
by what is printed. 

Thus a musical composition is useful as a direction to the reader 
to do something else. 

A diary is useful as contaiing directions as to the methods of 
its use, and with convenient places for the insertion of memoranda, 
so arranged that the number of the day of the month is always an 
index. | 

Sach methods of use are all analogous, and the latter ones 
strictly analogous, to the present case. 

Munson’s book, whatever utility it has, is simply in the use of 
the work “as directed in it; and whatever novelty there is in it 
consists simply in the novelty of the directions or composition or 
printed matter. | 

Every printed work or book consists of two elements, the mental 
conception of the author and the embodiment of such mental concep- 
tion in intelligible characters. 

These chacacters need not be words. They may be signs or pict- 
ures or lines, or pictures combined with words. _ 

These words and lines, as in the complainant’s book, direct the 
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book to be used for a particular purpose, to wit, for fastening in the 
bonds or coupons, certificates of stock, &c. 

A child’s drawing book (numbers of which are yearly copy- 
righted) directs its use by drawing pictures in it after a given 
pattern. 

A diary directs its use by its headings to its pages. 

If the complainant had published a book entitled “‘A Method of 
More Conveniently Preserving Bonds and Their Coupons,” and in 
such book had given a detailed description of his method, illustrat- 
ing it by drawings and directing the use of a large blank book for 
the purpose, no doubt he could have copyrighted his composition 
and publication ; and he can do the same when he makes his book 
large enough to fasten the coupons into it, and has his composition 
and letter-press all in the same book, so that it is ctself the illus- 
tration. é 

The Act of 1865, Chap. 126, relating to cupyrights, construes the 
word ‘ book” to cover just such publications as that of the com- 
plainant. It says: 

“ In the construction of this act the word ‘book’ shall be con- 
strued to mean every volume and part of a volume, together with all 
maps, prints, and other engravings belonging thereto.” 

Munson’s volume contains such engravings as a substantial part ; 
and it matters not whether they are elaborate drawings or simple 
rulings into columns and squares. 

Together with the headings they form a book. 


It is, however, objected that this contrivance is not a book, be- 
cause it will be different for each issue of bonds; and it is alleged 
that the heading will contain a different number, time of payment, 
amount, rate of interest, etc., etc., and that there can never be any 
general edition of the book, nor indeed that any two copies will be 
exactly alike. 

But these are mere differences of detail. The general plan re- 
mains the same and can be copyrighted, like the plot of a story, 
which may be dramatized by the author alone (U. S. Rev. Stat., Sec. 
4952). 

There could, however, be a general edition of just such a book as 
the complainant describes in his patent, which would be applicable 
to all or nearly all possible issues of bonds and coupons, and could 
be generally used therefor. 

The heading shown in the drawing of the complainant's patent 
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would be universally used, with a space of sufficient size for any 
bond and a hundred numbered spaces with a margin for more, if 
deemed advisable. Almost every possible species of coupon bonds 
could be thus accommodated. 

It is no material part of the book that the bonds and coupons 
should fit these places, nor « material part that there should be no 
more spaces than coupons. ie 

Hence, an edition could be issued which would be almost uni- 
versally applicable; and, although not quite so neat, would be 
equally useful. | 

Its usefulness does not le in the mere pasting of the bonds or 
coupons. That is the common right of all the world. No person 
can be restrained from pasting any bonds or coupons into a_ blank 
book, in any order which they shall think fit. The reading matter 
of the complainant’s book is the only feature which has any possible 
utility, or which is asserted to have any. 

The case of Drury vs. Ewing, 1 Bond, 540, is direct authority for 
our proposition that if the complainant’s contrivance could have 
protection at all, it must have been by copyright, and not by patent. 


SECOND POINT. 
The Complainant’s Patent is Anticipated. 


The books in use, prior to Munson’s patent, clearly show that 
there was nothing novel in the book or its arrangement, which he 
made. 

The witness William E. Warren testifies to the use of books by 
the Delaware, Lackawanna and Western Railroad Company, between 
the years 1853 and 1858, for similar purposes -to those described in 
the complainant's patent. 

The peculiarities of Warren’s books were these (see Defendants’ 
Exhibits Al, A2 and A3) : 

The books of the Delaware and Lackawanna Company were 
of large size and each page was ruled into rectangular spaces, corre- 
sponding in size with the coupons of the bonds of said company 
(Record, p. 34, Q. 6). These spaces were numbered (Q. 40). At 
the head of each series of coupons (7. ¢., for coupons of each six 
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months), was: written, (a) the title of the company, (4) description 
of the bond, (c) when payable (Record, p. 35, Q. 7). 
One of the bonds of the company was pasted in front of each 
book (Q. 37). The numbering of the spaces was printed (Qs. 41-48). 
The objects of these books were : 


1. To tell the amount of the coupons paid at a given date 


{Record, Q. 6). 
2. To record the loss of the coupons (/d.), name and address of 
the holder were often marked in the coupon space (Q. 49). And 


when bonds were mislaid, all the squares were marked (Q. 50). 


3. By reference to the check-book, to show to whom the coupons 


were paid (Qs. 32-35). 


These books of the Delaware, Lackawanna and Western Railroad 
Company were substantially similar to those used by the defendants 
in this case, and which are claimed by the complainant to be sub- 
stantially the same as his. In the defendants’ books alternate pages 
are ruled into spaces of rectangular shape, corresponding to the size 
of the coupons. These pages are headed showing (a) class of bonds, 
(>) when due, (c) amount, (¢) number (Record, p. 9, Qs. 7-8). 

The pages are ruled for coupons only ; not for bonds. 

The pages do not correspond in size or style with the bond and 
its coupons, as is claimed and shown in the case of the complainant's 
book. 

The books of the defendants are, in their construction and method 
of ruling the pages, in all respects like the books of the Delaware, 
Lackawanna and Western Railroad Company, the only difference be- 
tween the two books being that the printed matter at the head of the 
pages is somewhat different, and that the mode of wse of the books 
was slightly changed. The books themselves are the same; but in 
the one case all the coupons of a given date are pasted on one page, 
and in the other all the coupons of a given bond are pasted on one 
page. The fact that the heading was not printed on every page in 
the case of the Delaware, Lackawanna and Western books, but only 
at the head of a series of coupons, is unimportant. If the series 
happened to be smal] enough all would have been on one page, and 
then every page would have been headed. 

John O’Brien also testifies that between the years 1856 and 
1866 similar books were used, for the same purpose as the books of 
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the Delaware, Lackawanna and Western Railroad Company, by the 
Second Avenue Railroad Company of New York City. 
The features of O’Brien’s books were as follows : 


1. Each series of coupons was designated at the head of the 
series (Record, p. 45, Q. 15). 


2. Whether each page was headed depended on the number of 
coupons (Record, p. 45, Q. 16). 


3. The bonds are not yet due, and so have never been pasted in 
the book. 

’  O’Brien’s books were used for the same purposes as Warren's. 

These books substantially anticipate complainant’s alleged inven- 
tion. Coupons are preserved in the same way by pasting them into 
a book ; and there is no more novelty in pasting in bonds and their 
coupons than any “ other document.” 

Spaces were made upon the pages for ho coupons, and these 
spaces numbered to correspond, the difference being that in these 
books of Warren and O’Brien the coupons of one bond were not to 
be pasted upon one page, and which, as we have shown, is imma- 
terial, it being only a mode of use of the book. The book was 
arranged and constructed so as to be capable of use for the same 
purpose and in the same way and with equal facility as the defend- 
ant’s books. 

There is no advantage in Munson’s method of use over Warren's. 
The only difference would be that for finding out certain facts, 
Warren’s system and mode of use would be the best; and for find- 
ing out certain other facts, Munson’s system would have been the 
most convenient. 

In Warren's system, to get a complete record of a particular 
bond, a number of books would have to be referred to ; but to find 
how many coupons had been paid at a given date, or what coupons 
had been paid, only one book would have to be referred to. In 
Munson’s system the reverse would be the case. The transaction in 
a particular bond would be shown by a single book or page, but the 
amount of coupons paid at a given time would have to be learned by 
consulting many books. 

There is no economy in size in Munson’s case. In both cases 
the books would have to have places for all the coupons and all the 
bonds. But Munson’s requires space on the same page for the 
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bond, and Warren’s plan does not require books to be prepared for 
all the years, except as they are wanted ; though this could be done 
with equal ease as in Munson’s case. | 


But, if the Court should be of the opinion that the Warrep and 
O’Brien books do not anticipate the complainant’s device, yet it ap- 
pears by uncontradicted testimony that the precise system pursued 
by the defendants, and precisely similar books were used long prior to 
the complainant’s patent. 

As the Court will remember, the defendants’ books have each 
alternate page ruled for a set of coupons of a particular bond, and 
they used the blank page opposite these rule spaces to paste the 
bond into the book, which, as we contend, is not the complainant's 
device, his bond and coupons all being on the same page. 

The witness Hendricks (Record, p. 85), testified before the Mas- 
ter that the United States Treasury Department had in use from 1842 
down to 1866, a set of books exactly like the books used by the de- 
fendants, in which each alternate page of the books was ruled with 
spaces for the coupons of a particular bond, and the page opposite 
was left blank for the pasting in of the bond, if desired ; though as a 
fact no bonds were ever put in the books (Record, pp. 85-88). 

This testimony is absolutely uncontradicted ; and it cannot be 
pretended that it does not anticipate the complainant’s invention. 
_ So that if the defendants’ books are an infringement upon the patent 
of the complainant, then the Treasury books, being the precise 
counter-part of the defendants’ books, embodied the same invention. 

It will probably be contended that as this testimony was not 
taken for use before the final hearing and _ interlocutory decree, but 
came into the case after the interlocutory decree had been entered, 
it cannot now be used to set aside the interlocutory decree. 

There can be no doubt that the case is open at any time before 
tinal decree for a reconsideration of the matters passed upon before 
entering the interlocutory decree. It has been so decided over and 
over again (see Spill ‘vs. The Celluloid Manufacturing Co., 21 Fed. 
Rep., 634). 

Relying upon these cases, the defendants made a motion as soon 
xs this testimony was taken for a rehearing of the case upon such 
testimony. Such rehearing was never actually had; but, by stipu- 
lation, it was agreed that said motion might be considered as having 
been heard and denied by his Honor Judge WHEELER (Record, 
page 124). So that no adjudication upon the force of this testi- 
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mony in relation to the validity of the patent: has ever been actually 
made. | 

It may be conceded that if this testimony had been objected to 
a8 incompetent for the purpose of contesting the validity of the 
patent because it was introduced before the Master and not before 
the interlocutory decree was rendered, such objection would be fatal, 
and the testimony could not be considered unless, upon application, 
the Court opened the case for the taking of further proofs, and 
granted a rehearing upon such proofs ( Wooster vs. Thompson 
114 U. S., 104). 

But such is not the case here. This testimony as to the date of 
use and existence of these books was brought out by the complain- 
ant’s counsel, upon cross-examination of the witness Hendricks. 
No objection was made to it by him, and no motion made by him 
to strike it out. 

Neither can a valid objection be urged to its consideration, on 
the ground that it does not relate to a defense pleaded in the answer ; 
for it has been held by this Court that such testimony will be con- 
sidered, if introduced without objection on the part of the complain- 
ant, even if it does not relate to a pleaded defense. 

Roemer vs. Simon, 95 U. S., 214. 
Loom Co. ws. higgins, 105 U. S., 596. 


Therefore, we submit that with this uncontradicted testimony in 
the record, unobjected to and introduced by the complainant him- 
self, it is competent for the Court now to pass upon the question as 
to its effect upon the validity of the complainant’s patent; and if it 
is considered, as we think it must be considered, there can be but 
one answer to the question. 

If the defendants infringe the complainant’s patent, then the 
complainant's patent is anticipated by these treasury books, which 
are the precise counterpart of these used by the defendants. 
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THIRD POINT. 


The defendants do not infringe the complainant's 
patent. 


If, however, the Court should be of the opinion that the com- 
plainant can have a valid patent for his alleged inventior, yet we 
contend that he must be limited to the method which he shows and 
illustrates ; and, from a comparison of the drawings of his patent, in 
which the pages of his book ure so ruled as to contain both the 
bond and its coupon, the books of the defendants do not infringe, 
for the reason that the coupons and bonds are not placed upon the 
same page, and their books are not ruled in the s#me manner as 
those of the complainant. 

The defendants preserve all their coupons on one page and their 
bonds on the opposite page, which is a different method from that of 
the complainant. 


APPEAL OF THE COMPLAINANT. 


The complainant appeals from the final decree of the Court 
awarding him six cents damages and costs. 

We, submit, however, that on the evidence taken before the 
Master, the decree could not have been different. 

The defendants, in their testimony, introduced evidence of the 
different methods in use prior to that patented to the complainant. 

These were (A) the en masse system ; (B) the Warren system ; 
(C) the Treasury system. 

The en masse system was a system of preserving coupons in 
packages, either with or without classification. | 

The Warren system was a system of books ruled like those of 
the defendants, but in which a different order of pasting coupons 
was used, the coupons of a single date of maturity being placed 
together, instead of the coupons of a single bond. 

The Treasury system was also a system of books in which the 
pages of the books were ruled, but on each page in these were 
placed all the coupons of a given bond in their order, as originally 
attached to the bond, precisely as in complainant's and defendants’ 
books. But the bonds themselves were not fastened in the books, 
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though there was a blank page opposite each sheet of coupons, which 
could have been so weed. 

The only evidence upon the question of comparison between the 
Munson system and the Warren and Treasury systems was that as 
compared with these there was absolilely wo pocnntary edvantage 
cn Favor of Manson: aml the Master, however, for the purpose of 
aiiving at his conclusion, campared the Munson system with the 
en maser system, Which was least Tike the Munson system aff thase 
existing prior te it. 

The Master, therefore, erred in this respect, 

It was positively proved, and by testimony absalutely uncontra- 
dicted, that the defendants derived xe progsis whatever from the use 
of the system used by them. This testimony was given by Mr. Car- 

‘. roll, who has been in charge of the bond and coupon department of 
the city. (Record, pp. 57-61). | ? 

The complainant had no testimony bagéd on any comparison be- 
tween the Munson system and the Warren and Treasury systems 
whatever. ; 

But the complainant called the witness, Amos T. Hall, and he 
testified as to a comparison between. the Munson system and the ex 
masse system. His entire testimony upon this point is as follows 
(Recon, p. 102): «Q. 10. What, in your judgment, would be the 
advantage or benefit in money for the use of the plan in question ? 
A, The answer to that question is, of course, an estimate. Tn my 
opinion, the saving of labor of an accountant would amount to at 
least a half a dollar a bond.” : 

Seach an estimate Is not aaly whdly cacnimapeten', 

drarretsom ex. Clark, WLW. S127. 

Dodson ex. Carpet Co, 114 WLS, 445. 

Reed vs. Lawrence, YY F. R., 920. 

Fery vs, Alien, 30 F. R., 447, 
But, being based on a comparison only with the most unlike and least 
advantageous of the prior systems, did not meet the issue. 

We therefore submit that his Honor Judge WaLLace,was quite 
right in stating, as he did, that the standard of comparison adopted 
by Mr. Hall and accepted by the Master, was a fallacious standard 
of comparison, and that the opinion expressed by Mr. Hall was not 
founded on any specific or definite basis of fact. 

The entire argument of the defendants on. this point is so com- 
pletely stated by his Honor Judge WALLace, in his opinion, that it is. 
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not necessary for us to restate it here. But we may simply refer to 
that opinion (Record, p. 125), as stating the defendants’ case. 


In conclusion, therefore, we urge that the case should be re- 
manded to the Circuit Coart, with directions to dismiss the bill, or 
in elefault of that, that the complainant's appeal should be dis- 


mise, 
Respectfully sabanitted, 
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L. PHILLIPS ET AL. VS. MOUND CITY LAND & WATER ASSO'N ETAL. 1 


1 to 4 Transcript on Appeal. 
In the Supreme Court of the State of California. 


THE Mounpb City LAND AND WATER ASSOCIATION, a Cor- | 
poration, and Los Angeles County Bank, a Corporation, 
inti nc spondents 
Plaintiffs and Responde ~ | No. 8614. 
Louis PxHILurps, TRINIDAD YoRBA, FRANcIscO PALOo- 
MARES, Henry Datton, Defendants and Appellants. ) 


Thom & Stephens, F. H. Howard, attorneys for appellants; R. M. 
Widney, attorney for respondents. 
Filed Sept. 4, ’82. 


5 In the Superior Court in and for Los Angeles County, 
California. 


THE Mounp City LAND AND WATER ASSOCIATION, a Corporation, 
and Los ANGELES County Bank, a Corporation, Plaintiffs, 
v8. | 
Louis PH1:.irs, TRINIDAD YORBA, FRANCISCO PALOMARES, HENRY 
Darton, Defendants. 


Plaintiffs, complaining of the defendants, allege that the plain- 
tiffs are separate corporations duly incorporated under the laws 
of this State, and in good faith acting as such corporations, with 
powers to hold and convey and buy real estate. 

That the plaintiff, The Mound City Land and Water Association, 
is the owner of an undivided one-third of the Ranchos San Jose and 
San Jose Addition, in Los Angeles county, California; that the 

patents for said rancho have been duly issued by the Govern- 
6 ment of the United States to Henry Dalton, Ygnaciv Palo- 

mares and Louis Phillips, conveying to each of said persons 
an undivided one-third of said rancho; that the Mound City Land 
and Water Association, by proper conveyances, has become the 
owner of the interest of said Henry Dalton; that Trinidad Yorba 
has become, by proper conveyances, the owner of the interest of 
Francisco Palomares ; that said Louis Phillips is the owner of the 
other one-third ; that said plaintiff, Los Angeles County Bank, has 
a mortgage on the one-third belonging tothe Mound City Land and 
Water Association; that said land is held by the said Mound City 
Land and Water Association and said Trinidad Yorba and said 
Louis Phillips as tenants in common ; that the mortgages to said 
Los Angeles County Bank is duly recorded in book 1 and book —, 
page —, of mortgages of Los Angeles county records, on which 
mortgages are due over $23,000. 

Wherefore plaintiffs pray that a decree of partition herein be 
entered, partitioning said premises between the respective parties 
herein in the manner provided by law, and for such other and fur- 
ther relief as may be just, and for costs of suit. 

: R. M. WIDNEY, 
Attorney for Plaintiffs. 
1—1239 
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LOUIS PHILLIPS ET AL., &C., VS. 
indorsed : Filed January 19th, 1880. A. W. Potts, clerk, by Chas 
FE. Judd, deputy. | 
7 Demurrer of Louis Phillips. 
Title of court and cause. 


Now comes the defendant, Louis Phillips, and, appearing by his 
‘attornevs, demurs to complaint, and for cause says: 


I. 


That the same does not state facets sufficient to constitute a cause 


of action. 
II. 


That there is a misjoinder of parties defendant, in this, that Henry 
Dalton is made a party defendant with the other defendants, and it 
appears from the complaint that he has no interest in the subject- 


matter of the suit. ; 
THOM «& STEVENS, 
Attorneys for Defendant Phillips. 
Filed May 19, 1880. 


Amended Complaint. 
Title of court and cause. 


Now come the plaintiffs, under order of court, and amend the 
complaint herein, and allege that said Francisco Palomares and 
Henry Dalton, notwithstanding the facts set out in the com- 

8 plaint, assert some claim or interest to said premises, or to 
some part thereof, the extent or character of which is unknown 


to plaintiffs. 

, R. M. WIDNEY, 
| Attorney for Plaintiff-. 
Filed June 9th, 1880. 


Demurrer to Amended Complaint. 


Tile of court and cause. 


Now comes the defendant, Louis Phillips, and demurs to the com- 
plaint as amended, and to the amendment to the complaint, and for 
cause of demurrer says: } 3 

I. 


That the same are unintelligible, uncertain, and contradictory. 


IT. 
That the same do not state a cause of action. 


IIT. 


That there is a misjoinder of parties, in this, that Henry Dalton and 
and F. Palomares are each improperly joined with the defendant 
in this action. 


MOUND CITY LAND AND WATER ASSOCIATION ET AL., &C. 


IV. 


Because it does not appear whether the proposed amended com- 
! plaint is intended as an amendment or as an amended complaint. 
a THOM & STEVENS, 
Attorneys for Phallips. 


Filed June 10, 1880. 
9 Demurrer of Henry Dalton. 


Title of court and cause. 


Now comes the defendant, Henry Dalton, and demurs to the plain- 
tiffs’ complaint herein, and as grounds of demurrer says: 


| I. 
The complaint does not state tacts sufficient to constitute a cause 
of action. } 
IT. 


The complaint is uncertain in this— 

Ist. It does not show what interest or estate in the lands sought 
to be partitioned either the plaintiff or this defendant has or claims 
to have. 2d. It does not describe or show what lands are sought to 


be partitioned. 
SMITH, BROWN & HUTTON, 
'  —- Attorneys for Defendant Dalton. 


i Filed February 5, 1881. 
; Demurrer of Trinidad Yorba and Francisco Palomares. 
Title of court and cause. 


Now come Trinidad Yorba and Francisco Palomares, two of the 
defendants above named, and demurring to the amended complaint 
: filed herein for themselves alone, and assign the following grounds, 
An. at 
~ to wit: 
10 I. 


The complaint does not state facts sufficient to constitute a cause 
: of action against these defendants or either of them. 


f- 
a IT. 
“.. There is a misjoinder of parties plaintiff in said action, in this: 
the Los Angeles County Bank is improperly united as a plaintiff 
| with the Mound City Land and Water Association. 
is IIT. 
| There is a misjoinder of parties defendant, in this: Francisco Palor- 
o~, mares is Improperly united with his codefendants, and with each of 
be them. Henry Dalton is improperly united with his codefendants, 


: and with each of them. 
GRAVES & CHAPMAN, 
Attorneys for Defendants Palormares and Yorba. 


Filed June 19, 1880. 
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Ruling on Demurrer. 
Title of court and cause. 


Fripay, February 25, 1881. 
In open court, at 10 o’clock a. m. | 
Present: Hon. V. E. Howard, judge; the sheriff and the clerk. 
Demurrer overruled ; 10 days to answer. 


11 : Answer of Louis Phillips, | 
Title of court and cause. 


Now comes the defendant, Louis Phillips, and severing from his 
codefendants and answering the complaint and amendment thereto : 


I. 
Denies generally and specially each and every allegation of the 
complaint and amendment thereto. 


IT. 


And, for a further and separate answer and defense, says that 
there is a misjoinder of parties plaintiff, in this: that the Los An- 
geles County Bank is improperly united with the other plaintiff in 
the cause. 

ITT. 


And, for a further and separate answer and defense, says that 
there is a misjoinder of parties defendant, in this: that each of the 
defendants is improperly joined with each other and with this de- 
fendant. 

IV. 

And, for a further and separate answer and defense, defendant 
says that on the 15th day of April, 1837, the Mexican govern- 
ment, by its grant duly made, granted to Ygnacio Palomares and 

Ricardo Vejar the ranch described in plaintiff’s complaint as 
12. the RanchoSan Jose, and thereafter, said Palomares and Vejar 

having formed a partnership with Luis Arena, the Mexican 
government granted to said three last-named persons the said Rancho 
San Jose, and, 1n addition thereto and adjoining the same, granted 
to them the ranch described in plaintiff’s complaint as San Jose Ad- 
dition. 

Juridical possession was duly given of said tracts as follows, to 
wit: Of the San Jose on the 3d of August, 1837, and of the San 
Jose Addition on May the 7th, 1840. 

Subsequent to these proceedings and prior to the date next here- 


 inafter mentioned, by divers mesne conveyances, defendant, Henry 


Dalton, became invested with all the right, title, and interest of the 
said Luis Arenas in said tracts of land. On the 19th of January, 
1846, upon the petition of said Dalton and Vejar, the court of the 
first instance of the city of Los Angeles, by its judgment duly made 
and given, decreed that the said tracts of land should be partitioned 


AN. 


AN, 


MOUND CITY LAND AND WATER ASSOCIATION ET AL., &C. 5 


between the said three tenants, and thereafter each should hold his 
own in severalty. : iS 

And thereafter, on the 12th day of February, 1846, the said court, 
after proceedings duly had for that purpose, by its judgment, duly 
made and given, did decree and set apart to each of. said parties in 

severalty his share and portion in said ranchos, to be there- 
13 after by each held in severalty. The part thereof so adjudged, 

allotted, and set off to said Ricardo Vejar is bounded and de- - 
scribed as follows: Commencing at the southeasterly corner of the 
Rancho San Jose, following thence westerly the southern boundary 
of said ranch, following the line thereof to a walnut tree, a monu- 
ment in the map of said partition made by Gaspar O’Farrell ; thence 
northwesterly along the boundary of said ranch to the live oak tree, 
another monument in said O’Farrell survey; thence northerly to 
the northwesterly corner of the tract set off to said Vejar by said 
partition; thence easterly to the southwesterly corner of the part of 
said land set off to said Palomares; thence following the division 
between said Palomares and said Vejar, and according to the line 
now recognized as the division line between said two parties to the 
eastern boundary of said ranch ; thence southerly along the eastern 
boundary line of said ranch to the point of beginning. Thereafter 
the said three parties recognized said partition, each entering upon 
and claiming the part set off to him in severalty, and they, their 
assigns, and heirs have, respectively, up to the institution of this suit 
continued to recognize said boundaries and allotments as binding and 
satisfactory tothem. Thereafter, on the 30th day of April, 1864, this 
defendant relving upon the binding effect of said partition and actu- 

ated thereto by the conduct of said Dalton, whothen continued 
14 to hold in severalty the share set off to him, as above speci- 

fied, and who at that time disclaimed any ownership in the 
part so set off to said Vejar, this defendant bought from the vendee 
of said Vejar said tract so set off as aforesaid to said Vejar, and paid 
therefor a large sum of money, to wit, the sum of $—; and this de- 
fendant would not have paid said money nor bought said land but 
for the conduct of said Dalton, and the belief induced by said acts 
as aforesaid that there had been a partition, and that all parties con- 
cerned were acting upon it. Ever since said last-mentioned day this 
defendant has held and maintained open, notorious, exclusive, and 
adverse possession of said last-mentioned tract against plaintiffs, the 
Mound City Land Association and the Los Angeles County Bank, 
and all the world. 

And, relying upon the conduct of said Dalton, as above set out, 
this defendant has expended in buildings, fencing, and other im- 
provements, with the knowledge of said Dalton, upon said tract, 
a large sum of money, to wit, about — thousand dollars, which this 
defendant would not have expended but for the conduct of said 
Dalton. Moreover, defendant has sold to various persons divers 
small tracts of land upon said tract,and a town has been settled and 

built thereon, with inhabitants numbering about — persons; 
15 that shortly before the institution of this suit the plaintiff- 
acquired whatever interest they may have by divers mesne 
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conveyances of said Dalton, with full knowiedge of the claim, pos- 
session, and rights of this defendant. 


VI. 


And, for a further and separate answer and defence, this defend- 
ant says that plaintiffs and their grantors have not been seized or 
possessed of the said tract of land so set off to Vejar for thirty-four 
years last past. 

) VII. 


And, fora further and separate defence, defendant says that plain- 
tiffs’ cause of action is barred-by the provisions of sec. 318 of the 
code of civil procedure. 

Vint. 


And, for a further and separate answer and defence, defendant 
says that neither of the corporations plqintiff has ever filed a cer- 
tified copy of the certificate of its articl@s of incorporation in the 
office of the county clerk of the county qf Los Angeles. The land 
in controversy is situated in Los Angeles county. The interest, what- 
ever it is, that plaintiffs may have was Fire an more than sixty 


peed 


days before the institution of this suit. Phe articles of incorpora- 
tion of the plaintiff, The Land and Wrater Association, nor the 

articles of incorporation of the plaintiff, The Los Angeles 
16 County —, nor copies of a copy of Peicr of said articles of in- 

corporation filed in the oftice of Seqdretary of State have either 
ever been filed in the office of the county clerk of Los Angeles 
county. Wherefore defendant says this plaintifis ought not to 
maintain this action. 

1X. 


And, for a further and separate answpr and defense, defendant 
says that since the institution by certain} adverse proceedings the 
plaintiffs have been each divested of all their right, title, and inter- 
est in any of the land in controversy. 

Wherefore defendant prays for judginght that he go hence and 
recover of plaintiffs his costs. 

THOM & STEPHENS, 
Attorneys for Eefendant, Lowis Phillips. 
Filed March 5, 1881. | 


Cross- Complaint. | 


Title of court and calise. 


Now comes the defendant, and, in addifion to his answer herein, 
files this his cross-complaint against the pjaintiffs, The Mound City 
Land and Water Association and the Lbs Angeles County Bank, 
and for cause of action alleges— : 


I. 


That the said plaintiffs are corporations, duly existing under the 
laws of California. 


A aye ee 
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17 IT. 


Said plaintiffs, on the 19th day of January, 1880, instituted suit 
against this defendant and others, praying for a partition of the 
lands hereinafter described. This defendant has filed herewith his 
answer defending against said action. 


ITT. 


Defendant further alleges that on the 15th day of April, 1837, the 
Mexican government duly granted to Ygnacio Palomares and 
Ricardo Vejar that certain ranch situate in the county of Los 
Angeles, California, known as the Rancho San Jose,;and thereafter 
said Palomares and Vejar, having formed a partnership with Luis 
Arenas, the Mexican government granted to said three last-named 
persons the said Rancho San Jose, and in addition thereto, and ad- 
joining the same, granted to them the ranch known as the Addition 
to San Jose. Juridical possession was duly given of said tracts as 
follows, to wit: Of the San Jose on the 3d day of August, 1837, and 
of the Addition to San Jose on May the 7th, 1840. :Subsequent to 
these proceedings, and prior to the date next hereinafter mentioned, 
Henry Dalton became invested with all the right, title, and interest 
of the said Luis Arenas in said tracts of land. On the 19th of Jan- 
uary, 1846, upon the petition of said Dalton and Vejar, the court of 

the first instance of the city of Los Angeles, by its judg- 
18 ment duly made and given, decreed that the said tracts of 
land should be partitioned between the said three tenants, 
and that thereafter each should hold and own his share and portion 
in severalty. On the 12th day of February, 1846, the said court, 
after proceedings duly had for that purpose, by its judgment duly 
made and given, did decree and set apart to each of said three par- 
ties in severalty his share and portion of said two ranchos, to be 
thereafter by each held in severalty. The part thereof so adjudged, 
allotted, and set off to Ricardo Vejar is bounded and described as 
follows, to wit: Commencing at the southeasterly corner of the 
Rancho San Jose, following thence general direction westerly the 
southern boundary of said ranch along the line thereof to a walnut 
tree, a monument in a map made by Gaspar Farrall for the purpose 
of said partition at the time thereof; thence northwesterly along the 
boundaries of said ranch to a live oak tree, another monument in 
said Farrall survey; thence northerly to the northwesterly corner of 
said tract set off to said Vejar by said partition, which said corner 
is commonly known by the above description; thence easterly to the 
southwestern corner of the land set off to Palomares by said _ parti- 
tion; thence following the division line between said Palomares and 
said Vejar to the eastern boundary of said San Jose ranch; thence 
southerly along the eastern boundary of said ranch to the point of 
beginning. 
19 Thereafier immediately each of said parties entered upon 
and continued to occupy exclusively the part and portion so 
allotted to him, claiming tine sole and exclusive title thereto in sev- 
eralty; and they, their heirs, assigns, and representatives in said 
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land have, respectively, up to within a Short time of the institution 

of this suit, recognized said allotment :and partition as obligatory 

and satisfactory to them. . : 
| Ww. % 

Thereafter, on the 30th day of AprilZ1864, while the said Dalton 
was still the owner, occupant, and possessor of the tract allotted to 
him as above, and while he was claimirfg to own and hold the same 
to the exclusion of said Palormares andj Vejar, and while he was re- 
cognizing and adopting the partition sogmade, and not asserting any 
claim or right to the part so set off to s@d Palormares and Vejar re- 
spectively, but, on the contrary, conceding and recognizing to each 
the right and ownership of the said tracts so respectively set off to 
them, this defendant relying upon the yalidity of said partition, and 
induced thereto by the conduct of satd Dalton, bought from the 
vendee of Vejar said tract so set off asfaforesaid to said Vejar, and 
paid therefor a large sum of moneyf to wit, the sum of about 
$10,000.00. This defendant would nog have made said purchase, 

nor have paid said money, but far the conduct of said Dalton, 
20 and the belief induced by his said@ acts as aforesaid that there 
had been a partition of ‘said lancs. 

And this defendant, relying upon ghe validity of said partition 
and the conduct of said Dalton, has singe then, with the knowledge 
of said Dalton, while he held the titlefof his said allotment, spent 
divers large sums of money upon thejtract so purchased by him, 
this defendant, in a residence, fences, aud other Improvements, and 
has sold numerous specific tracts therepf to divers purchasers, and 
a town has been laid off thereon and byilt up, and is now inhabited 
by about 200 people. 


V. 


Ever since the date of the purchast by this defendant he has 
claimed, held, and maintained open, gotorious, exclusive, and ad- 
verse possession of the tract of land so purchased, claiming the same 
against said Dalton, the plaintiffs, and all the world. 

y ‘ 


VI. 

Said Dalton continued to own the parcel of land allotted to him 
down to January, 1877, and in Septerhber, 1878, the plaintiff, The 
Mound City Land and Water Associatipn, acquired by divers mesne 
conveyances the interest of said Daltoij therein. The plaintiff, The 


Los Angeles County Bank, claims som@ interest in said land by vir- 
tue of a mortgage to it executed by sail Dalton in 1877. 


21 VIL. | 


Notwithstanding the facts above set put, the plaintiff, The Mound 
City Land and Water Association, stele to own, and the plaintiff, 
The Los Angeles County Bank, claimg a lien upon the undivided 
one-third interest tn the said Ranchos San Jose and the Addition to 
the San Jose, including the part so allotted to Vejar. 
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IX. 


The heirs and assigns of said Palomares, he being now dead, rec- 
ognize the partition as made by said court of the first instance. 


X. 


On the 29th day of September, 1852, Henry Dalton filed his sepa- 
rate partition with the commissioners to ascertain and settle the pri- 
vate land claims in the State of California, whereby he claimed a 
confirmation of his title, among other tracts, of the tract set off by 
the said decree in partition above referred to by this meg And 
said commission thereafter, by its judgment and decision duly made 


¥ and given, declared his said claim so set up to be valid, and con- 
firmed the same to him, which decree sik decision having been 
t taken by appeal to the district court of the United States for the 
e southern district of California, said court thereafter, by its judgment 
duly made and given, affirmed the decision of said commissioners. 


22 XI. 


On the 29th day of September, 1852, said Palormares, and on the 

9th day of October, 1852, said Vejar, each separately filed their pe- 

- titions with said commissioners, each claiming thereby the separate 
parcel allotted to him by said partition, and asking that the 
same be confirmed to him. And thereafter said commissioners, by 
their judgment and decision duly made and given, declared the claim 
of each to his separate part so claimed to be valid, and confirmed the 
same to them, each separately. 

And thereafter, an appeal having been taken to the district court 
of the United States for the southern district of California by the 
United States, said court, by its separate judgment in each of said 
cases duly made and given, affirmed the decision of said land com- 
missioners. 

XII. 


Thereafter the Government of the United States issued its patent 
to said Henry Dalton, Ygnacio Palomares, and Ricardo Vejar on 
the 4th day of December, 1875, for the Rancho Addition to San Jose, 


=~ 


‘ew 


f 


4 


“it. and on the 20th of January, 1885, issued to the same persons its 
3? patent to the Rancho San Jose. 

~~ hy 
é XIII. 
bE 23 The said Mound City Land and Water Association and the 


Los Angeles County Bank claim some interest in said lands so 
set off to Vejar and now owned by this defendant, Phillips, by virtue 
of said patent, but said claim is without foundation or right. But, 
nevertheless, these pretensions and claim embarrass this defendant 
in the disposition, sale, and ownership of his property. And what- 
ever title they may have, if any they have, is a naked legal title, 
and is held in trust for this defendant, Phillips. 
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LOUIS PHILLIPS 


XIY¥. 


Whatever interest the said corporation- have was acquired with 
full knowledge of the right, title, dlaim, and possession of this de- 
fendant, Phillips. Wherefore this’ defendant, Phillips, prays Judg- 
ment that he be forever quieted, in his title and possession to 
said tract of land:so allotted to said Vejar; that said corporations 
be decreed to execute a deed to him for said tract, and for general 


relief, with costs. 
THOM & STEPHENS, 
$ Attorneys for Phillips. 


ATl.., &C., Vs, 


STATE OF CALIFORNIA, co. 
County of Los Angeles, f wie 

Louis Phillips, being firgt duly sworn, on his oath says 

24 that he has heard read the within and foregoing cross-com- 

plaint; that the same is true of his own knowledge, except 

as to the matters and things thereih stated on information and be- 

lief, and that as to those matters apd things he believes it to be true 


' Subscribed and sworn to before fhe this March 5th, 1881. _ 
, A. W. POTTS, Clerk. 
| Filed, March 5, 1SS1. 2 


. 2 . 4 
Answer of Francisco Palomares and Lugarda Palomares. 


Title of court, and cause. 


4 

And now come Francisco Palohiares and Lugarda A. de Palo- 
mares, wife of the said Francisco, the said Lugarda A. having been 
substituted for Trinidad Yorba, and answer the amended complaint 
tiled, and for such answer they deny— 


] ' 


That the plaintiff, The Mound Clty Land and Water Association, 
is or ever was the owner of an unllivided one-third of the Rancho 
San Jose or the San Jose Addition,.or any pa;t thereof. 

\) 


IT* 


They deny that the first plaintift is or ever was the owner of any 
interest, undivided, in said San Jose rancho, or any part 
25 thereof, or in the San Jose Addition, or any part thereof, save 
and except a small portion thereof hereinafter more particu- 
larly described. , | 
nt 


They deny that thesaid San Josefranch, or the San Jose Addition, | | 
or either of them, or any part of &ther of them (save a small por- 
tion hereinafter described), is held in common and undivided; but, 
on the contrary, they aver that said San Jose rancho and the said 
San Jose Addition were long since partitioned, except the portions 
above referred to, and the said Sah Jose rancho and the San Jose 


“ «ease 


il 
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Addition have (except as to said portion), ever since said partition, 
been held in severalty by the answer thereof. 


IV. 
They deny each and all the allegations of the complaint. 
A — V. 


They aver that since the commencement of this action the de- 
fendant, Lugarda A. de Palomares, has surrendered all the right, 
title, and interest of the defendant, Trinidad Yorba, which he had 
at the commencement of the action in and to the said San Jose 
ranch and the San Jose Addition. 

And, for a further and separate answer and defence, defendants say 

that on the 15th day of April, 1837, the Mexican government, 
26 by its grant duly made, granted Ygnacio Palomares and Ri- 

cardo Vejar the ranch described in plaintiff’s complaint as the 
Rancho San Jose; and thereafter, said Palomares and Vejar having 
formed a partnership with Luis Arenas, the Mexican government 
granted the said three last-named persons thesaid Rancho San Jose, 
} and in addition thereto, and adjoining the same, another tract of 
S land known as and described in plaintiff's complaint as the San 
Jose Addition; and thereafter juridical possession was duly given 
of said tracts as follows: Of the San Jose ranch on the 3d day of 
August, 1837, and of the San Jose Addition on May the 7th, 1840. 
Afterwands, to wit, on the 19h day of January, 1546, upon the peti- 
tion of said Henry Dalton and Ricardo Vejar, the court of first in- 
stance of the citv of Los Angeles, by its Judgment duly given and 
made, decreed that the said tracts of land should be partitioned be- 
tween the said three tenants, and thereafter each should hold his 
own in severalty. And afterwards, to wit, on the 15th day of Feb- 
auary, 1846, the said court, after proceedings duly had for that pur- 
pose, by its judgment duly given and made, did decree and set apart 
to each of said parties in severalty his share of said Ranch San Jose 
and San Jose Addition, and did make complete partition thereof and 
of the whole of said lands between the said parties, except a small 

portion of the San Jose Addition hereinafter more fully de- 
27 scribed. And the defendants aver that the said Lugarda A. 

de Palomares is now the owner of the tract of land so set 
apart by the said court to the said Ygnacio Palomares, and which 
said tract of land so allotted to the said Ygnacio by the judgment of 
the court of first instance is described as follows, to wit: Commenc- 


“MD «enw 


~ Pe? ing at a point in the east line of the San Jose rancho from which 
the southeast corner of said ranch bears southerly 252 distant; 

thence running true courses N. 76, degrees W. 211.37 chains; thence 

N. 560 degrees W. 173.39 chains; thence N. 54 degrees E. 274.94 


chains; thence S. 76 deg. E. 112.08 chains; thence N. ‘70 deg. 30 
min. E. 292.00 chains; thence S. 22 deg. W. 487.00 chains to the 
place of beginning, containing 13,145.55 acres. 
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q e 
Defendants further aver thai the,said Lugarda A. de Palomares 
has succeeded to and become vested with all the right, title, and in- 


terest of the said Ygnacio Palomar@gs in and to the said tract so set . 


apart to him in said partition, and that he is now the owner in fee 
and in severalty of said described tact of land. 
The said defendant, further answering the said complaint, avers 
that by the final survey of said rancho and the patent thereto, there 
was included a small tract of land not included in the said 
28 partition boundaries described as follows: Commencing at 
the southeast corner of said San Jose ranch and running 
thence N. 790.45 W. 171.14 chains to a point; thence N. 53 degrees 
W. 203 chains; thence easterly in 4 straight line to the place of be- 
ginning, containing six hundred and thirty-two ;% 5 acres of land. 
Ilj 
That said tract remains in common and undivided between the 
parties to this action, and that the said defendant, Dugarda A. de 
Palomares, is the owner of an undivided one-third thereof, and the 
defendant, Louis Phillips, is the owner of one-third thereof, and the 
Los Angeles County Bank is, as defendants are informed and believe, 
the owner of the undivided third ,thereof; and the said Francisco 
Palomares and Lugarda A. de Palomares, for a cross-complaint 
against the plaintiffs and the other defendants herein for cause of 
action, allege— 
1! 


q 
That the said Franeisco and om A. de Palomares are hus- 
band and wife. 
: II: 


That the Los Angeles County Benk is'a corporation duly formed 
under the laws of the State of — 


29 II. 


That the Mound City Land and’ Water Association is a corpora- 
tion duly formed and existing under the laws of the State of Cali- 
fornia. 5 
IV. 

P) 

That said Lugarda A. is the owner in fee of that tract of land, 
being part of the land described in} the complaint and described as 
follows: Commencing ata point in the east boundary of the San Jose 
ranch 252.82 chains northerly from the S. E. corner of said ranch, 
running thence at 76 deg. W. 21f.39 chains; thence N. 56 deg. W. 
173.39 chains ; thence N. 34 deg. E.274.94 chains ; thence S. 76 deg. 
FE. 112.08 chains; thence N. 70 deg {30 min. E. 292.00 chains; thence 
S. 22 deg. W. 487 chains to the: place of beginning, containing 
13,145.55 acres, and of which said land she is now in possession. 

That the plaintiffs and the other: defendants herein claim an in- 
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terest therein adverse to the interest and estate of the said Lugarda 
A. de Palomares, but said claim is without foundation, and the said 
plaintiff and said defendants, except Lugarda A. de Palomares, have 
no right, title, interest, or estate in said described tract. 

Therefore the said defendants, Lugarda A. de Palomares and 

Francisco, her husband, pray the judgment of this court that 
30 the said Lugarda A. is the owner in fee of said tract of land 

last above described, and that her title thereto is good and 
valid, and that the said plaintiff and the defendants, other than said 
Lugarda A. de Palomares, have no interest in said land, or any part 
thereof, and for their costs. 

And now the said Lugarda A. de Palomares and Francisco Palo- 
mares, her husband, answer the cross-complaint of Louis Phillips, 
filed herein, and for such answer— 

Denies that the said Louis Phillips is the owner of any portion of 
the land described in his said cross-complaint, lying north of a line 
commencing on the east boundary of the San Jose ranch, at a point 
in said boundary 252.82 chains northerly from the southeast corner 
of said ranch, and'running thence N. 76 deg. W. 210.37 chains; 
thence N. 56 deg. W. 173.39 chains to the southwest corner of the 
iand of said Lugarda A. de Polomares. 


IT. 


Denies that said Phillips is the owner of that certain tract of land 
lying and situate as follows: Commencing at the S. E. corner of the 
Rancho San Jose and running thence N. 79 deg. 45 min. west, along 
the patent line of said ranch, 171.14 chains; thence N. 53 deg. W. ; 

still along the southern boundary of said ranch as patented, 
31 203.00 chains; thence easterly in a straight line to the place 

of beginning, containing 632.93 acres of land; but avers that 
said tract is owned <A the plaintiff, the Mound City Company, and the 
said Louis Phillips and the said Lugarda A. de Palomares as tenants 
in common, and that the said Lugarda A. is the owner of an undi- 
vided one-third thereof. 


IIT. 


Deny that said Phillips is the owner of that other tract of land 
included in the land described in his answer and described as 
follows: Commencing at the S. E. corner of the said San Jose 
rancho, and running thence N. 59} degrees E. 27 chains alon 
the southeastern boundary of the ranch as patented; thence N 
8 deg. E. 89 chains; thence southwesterly in a straight ‘line to 
the place of beginning, containing 93.72 acres; but avers that said 
tract of land is owned and held by the plaintiff, the Mound City 
Land and Water Association, and Louis Phillips, and the said Lu- 
garda A. de Palomares as tenants in common, each owning, an uD- 
divided one-third thereof. 

Wherefore defendants, Lugarda A. and Francisco Palomares, ask 
that as to the above tracts of land the prayer of defendant Phillips’ 
cross-complaint be denied, and that the defendant, TLugarda 
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32 A. de Palomares, be adjudgefl to be the owner of one-third of 
said two tracts last describey herein. | 
. GRAVES & CHAPMAN, 
Attorneys for Plaintiffs, Francisco Palomares 
, and Lugarda A. de Palomares. 


m] 
STATE OF CALIFORNIA, . 
County of Los Angeles, é 
Francisco Palomares, being duly‘sworn, deposes and says that he 
is one of the defendants named in the answer to the cross-complaint 
of Louis Phillips; that he has heatd read the said answer to said 


cross-complaint and knows the von eer thereof, and that the same 
as to the matters therein stated 
on information and belief, and as {p those matters he believes it to 


is true of his own knowledge, excep 


be true. . | 
Subscribed and sworn to before me this — day of September, 

1881. | 
d — 


Filed September 6, 1881. 


’ 
Demurrer to Crogs- Complaint. 
Title of a cause. 


Now comes Louis Phillips and, démurring to cross-complaint filed 
here by Francisco Palomares and Lazarda A. de Palomares and for 
cause, says: ‘ 
33 ~ First. That the same doesj not state facts sufficient tu con- 
stitute a cause of action, or 4 cross-complaint or a counter- 
claim. ; 
Second. That the alleged cause of,action therein set up is improp- 
erly joined with a cause of action! set up in their answer to the 
original complaint for a partition of another and distinct parcel of 
land sought by said F. and L. Palomzres in their answer and is im- 
properly filed in an action for partizion. 
© THOM & STEVENS, 
: Attorneys for Phillips. 


Demurrer to Cross-Complaint. 
Title of court and cause. 


Now comes the defendant, Louis ‘Phillips, and demurring to the 
answer of Lazarda A. de Palomares:and: Franciseo Palomares to the 
original complaint in this cause, and to so much thereof as seeks to 
have partition of the tract of land therein described, on the ground 
that the same is improperly set up id this cause, and demurs to the 
whole of said answer on the grougd that the same does not state 
facts sufficient to constitute a cause 6f action or defense. 


; 
f 
| 


eS ee a ee ioe te 


MOUND CITY LAND AND WATER ASSOCIATION ET AL., &C. 15 


34 Answer Henry Dalton. 
Title of court and cause. 


The defendant, Henry Dalton, answers the complaint herein, and 
denies each and every allegation thereof. 

And, further answering, the defendant, Henry Dalton, alleges that 
on the 28th day of September, 1878, James B. Seawell, David H. 
Seawell, Thomas W. Hudson, James N. Wiley, Thomas H. Rickman, 
George W. Park, George W. Morgan, and William A. Spurlock were 


the owners of an equal undivided third of the two ranchos de- | 


scribed in the complaint, and known as the Rancho San Jose and 
San Jose Addition. 

That said James B. Seawell and the other persons above named, while 
such owners, on the said 28th day of September, 1878, executed and 
delivered to one Lewis Wolfskill, who, together with the defendant, 
Henry Dalton, and his wife, G. Z. de Dalton, had on the same day 
sold and conveyed to said James B. Seawell and others above named 
their said interest in said ranchos, a mortgage upon their said in- 
terest in said two ranchos to secure the payment of $105,000, bal- 
ance of the purchase-money, one-half thereof payable July 25th, 
1879, and the other half July 25th, 1880, with interest on the whoie 

at the rate of ten per cent. per annum, payable annually, se- 
S55) cured by two promissory notes ; that said mortgage was duly 

executed and acknowledged so as to entitle it to be recorded, 
and was on the Ist day of October, 1878, duly recorded in Book 33 
of mortgages, in pages 442, in the recorder’s office of the county of 
Los Angeles ; that on the Ist day of October, 1878, there was paid 
on said sum secured by said mortgage the sum of $31,024.25, one half 
of which was credited on each of said notes, and nothing more has 
been paid thereon ; that on the 2d day of October, 1878, the said 
Louis Wolfskill assigned and set over to the Farmers and Mer- 
chants’ Bank of Los; Angeles, which then was and still is a corpora- 
tion duly organized under the laws of the State of California, the 
said mortgage and the notes secured thereby, and said corporation 
still holds said mortgage and notes; that there is now due upon said 
mortgage the sum of $7,396.75, with interest thereon from Septem- 
ber 28, 1578, at the rate of ten per cent. per annum. 

That said James B. Seawell and the others with him above named 
sold and conveyed to the plaintiff herein their said one-third in- 
terest in said ranchos on the 2d day of October, 1878, after the said 
execution and recording of said mortgage, and that plaintiff at the 
time of the execution of said conveyance had full notice of said 

mortgage. 
36 That the plaintiff’s only interest in said two ranches is 
derived from and under said conveyance from James B. Sea- 
well and others. 

That on the 28th day of September, 1878, the said Louis Wolf- 
skill held the legal title to the one-third interest in said ranches 
aforesaid in trust for this defendant, Henry Dalton; and the mort- 
gage and notes aforesaid were executed to said Louis Wolfskill in 
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trust for said Henry Dalton, who thereupon became the equitable 
owner thereof. 

That the assignment aforesaid to the Farmers’ and Merchants’ 
Bank was made without consideration and in trust for the said 
Henry Dalton; that said mortgage and notes were by agreement 
between said Dalton and said Weglfskill executed to the latter as 
security for a balance of money due him from said Dalton, the 
amount of which was then and sti/] is unascertained and undeter- 
mined, but which, as defendant is ‘informed and believes, does not 
exceed $10,000. $ 

That before the commencement f this suit one A. Lothian duly 
attached, under a writ of attachmant duly issued under the seal of 
the late district court of the 17th jutlicial district of this State, in a 
suit then pending in said court, whe¢rein said A. Lothian was plain- 
tiff and said Lewis Wolfskill was d@fendant, all the interest of said 

Wolfskill in said mortgageyand notes, the lien of which 
o7 attachment still subsists. That since the commencement of 

this suit this defendant, on the 13th day of September, 1881, 
sold and conveyed to one F. Sabich§ all his right, title, and interest 
in or to said mortgage and notes, afd all the right, title, or interest 
that he might then have in or to said ranches under or by virtue of 
said mortgage or otherwise ; and d@fendant has now no right, title, 
nor interest in or lien upon said twd ranches. 

Wherefore defendant prays that, partition may be made of the 
land described in the complaint according to the rights of the 
respective parties, and that the morjgage aforesaid may be declared 
a lien upon any part of said premises that may be awarded to plain- 


tiff, and for costs. 
SMITH ' BROWN & HUTTON, 
“ttorneys for Defendant Dalton. 


Filed December 7, 1881. é 
| Answer of Plaintiff tot Cross- Complaint. 
Title of court and cause. 


Now comes the plaintiff and, answering the cross-complaint of the 
defendant herein, alleges that the said cross complaint and the cause 
of action therein set out are barred $y the provisions of sections 318, 
319, 320, 321, 322, 325 of the Code of Civil Procedure of the State of 

California. 1 
38 Plaintiff denies, accordingfto information and belief, that 
the Mexican government evér granted the Rancho San Jose, 
ni Los Angeles county, California, to Ygnacio Palomares and Ricardo 
ejar. 

Denies that the court of the first instance of the city of Los An- 
geles, by its judgment duly made w# given, ever decreed that said 
tract of land in controversy herein, ér said Rancho San Jose, or San 
Jose Addition, should be partitioned between said parties, or that 
they each should hold and own his $hare and portion in severalty. 

Denies that on the 12th day of February, 1846, or at any other 
time, said court, after proceedings cjly had for that purpose, by its 
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judgment duly made and given, did decree or set apart to each of 
the said three parties alleged, in severalty, his share or portion of 
said two ranches. 

Denies that thereafter each of said parties alleged in said cross- 
complaint entered upon or continued to occupy exclusively the part 
or portion so alleged to be allotted to him. or claiming the sole or 
exclusive title thereto in severalty, or that they, or their heirs or as- 
signs, or representatives in said land have respectively recognized 
said allotment or partition as obligatory or satisfactory to them. 

’ That plaintiffs have no information or belief upon the sub- 
39 — ject sufficient to enable plaintiffs to answer the IV: allegation 
of defendant’s cross-complaint, and placing the plaintiffs’ de- 

nial on that ground, deny— 

That thereafter, on the — day of , While said Dalton was still 
the owner, occupant, or possessor of the tract alleged to have been 
allotted to him, or while he was claiming to own or hold the same 
to the exclusion of said Palomares or Vejar, or while he was recog- 
nizing or adopting the partition so made, or not asserting any claim 
or right tothe part so set off to said Palomares or Vegar respectively, 
or conceding or recognizing to each the right and ownership of the 
said tracts so alleged to be set off, that the defendant was induced, 
by the conduct of said Dalton, to buy the land alleged in the cross- 
-complaint, or that any of the acts of said Dalton induced said de- 
fendant to buy said land. 

Denies that ever since the date of the defendant’s said purchase he 
has claimed or held or maintained open, notorious, exclusive, or 
adverse possession of the tract of land so purchased, claiming the 
same against the said Dalton, the plaintiff, or all the world. 

Denies that the heirs of said Palomares recognize said partition. 

Denies that the said commissioners referred to declared his 

40 claim to said alleged allotment. to be valid, or confirmed the 

same to him, or that the said district. court of the United States 
affirmed any decree for said alleged allotment. 

Denies that said commissioners or said court declared or affirmed 
the claim of said Palomares or said Vejar to the alleged allotted 
tracts to be valid. Plaintiffs allege that said commission or court 
had no authority to pass upon the rights of any third persons in or 
to said land. 

Denies that the claim of plaintiffs to an undivided one-third of 
said ranchos is without foundation or right, or that their title is held 
in trust for said defendant. 

Wherefore plaintiffs ask that the cross-complaint of defendant be 


denied. 
R. M. WIDNEY, 
Altorney for Plaintiff-. 


STATE OF CALIFORNIA, | 
Los Angeles County, | 


J.S. Slauson, being first duly sworn, says that he is president of 
the Los Angeles County Bank, one of the plaintiffs herein ; that he 
has read the foregoing answer to defendants’ cross-complaint and 
3d—1239 
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0 
the same is true, except as to thd matters therein stated on his 
knowledge and_ belief, and. as to those matters he believes it to be 


true. : paren 
) J. S. SLAUSON. 
41 Subscribed and sworn to ubfore me this 1%th day of March, 


A. D. 1881. 


W 
; A. C. HOLMES, 
{ Notary Public. 

Filed April 2, 1831. : 

Title of court and cause. 
' Monxpay, November 7th, 1881. 

F. Palomares and L. A. de Palonfares appeared in court, by their 
attorneys, Messrs. Chapman & Graves and P. C. Tonner, and L. Phil- 
‘lips appeared in court, by his attofheys, Messrs. Thom & Stephens, 
and, by consent, the following ordersis entered, to wit, that the cross- 
complaint filed herein by the said #. and L. A. de Palomares be dis- 
missed, each party paying his own costs with respect thereto. The 
said F. Palomares and L. A. de Palomares dismiss and abandon that 
part of their answer in which they élaim partition of a tract of land 
on the seutherly side of the Rancho San Jose, each party paving 
their own costs with respect to that, portion of the answer. 

Ruling on Bemurrers. 
VM) 
Title of court*and cause. 
) Fripay, November 25th, 1881. 

All demurrers of defendants overruled. Ten days to each de- 
fendant to answer. . 
42 Additional Ansutr of Plaintiffs 

Title of court and cause. 

Now come the plaintiffs, and, amending the answer of plaintiffs 
to the cross-complaint of the defendants, Louis Phillips and F. Palo- 
mares, herein, allege, in addition té the facts set out in said answer, 
and as a defense to said cross-coniplaint, allege that subsequent to 
said purported judgment of the curt of the first instance, and to 
the said purported partition pleadgd by said defendant as made in 
1846, to wit, in the year 1857, thaf the district court of the United 
States in and for the southern {strict of California, in the case 
wherein Ygnacio Palomares was pauntiff and the United States was 
defendant, upon proceedings for tlfe confirmation of the title to the 
Rancho San Jose and San Jose Addition, the premises herein in suit, 
to said Palomares, said court, by judgment duly made and given, 
adjudged and decreed that said Palomares owned an undivided 
one-third interest in said rancho,which judgment was made-and 
given by said court on February 2pth, 1856. 

That thereafter said Palomares, by written stipulation in said 
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case dulv made and filed February 23, 1857, stipulated and agreed 
that the said decree of said court in said case may by order of the 
court be made final; that thereafter, at the December term of 
43 said court of 1856, said court, bv its order duly made and 
given under said stipulation, made said decree of said court 
tinal, with leave to said Palomares to proceed thereunder for a 
patent. 

That in the same court, in the case wherein Ricardo Veja: was 
plaintiff and the United States was defendant, in proceedings for 
the confirmations of the title of said Vejar to said rancho, said 
court, on the 25th day of February, 1856, by its decree duly made 
and given, decreed and adjudicated that said Vegar was the owner 
of an undivided one-third of said rancho; anc thereafter, to wit, on 
February 23d, 1857, said Vejar, by his attorney in said case, duly 
stipulated and agreed that the said decree of court may by order of 
said court be made final; that thereafter, to wit, on February 23d, 
1857, the said court, under said stipulation and agreement, duly 
made its order in said case that said decree be made final, and that 
said Vejar have leave to proceed to procure a patent thereunder. 

That in said court, in the case wherein Henry Dalton ~vas plain- 
tiff and the United States was defendant, in proceedings for the con- 
firmation of the title of said Dalton te said rancho, by decree duly 
made and given on the 6th day of March, 1856, adjudged and de- 
creed] that said Dalton was the owner of an undivided one-third of 

said rancho. 
44 That thereafter, on June 4th, 1847, said Dalton, by his 

attorney in said case, by stipulation in writing therein duly 
made and filed, stipulated and agreed that said court may make and 
order that said decree become final, and that said Dalton have leave 
to proceed under said decree as final; that thereafter, on June 4th, 
1857, in said case, said court under said stipulation duly made its 
order that said decree become final, and that said Dalton have leave 
to proceed thereunder to procure a patent for said lands, all and each 
of which decree, stipulation, and orders are hereby pleaded by plain- 
tiff as res adjudicata of the tenure and interests of the parties herein ; 
that the plaintiff and defendants are the successors in interst of said 
Palomares, Vejar, and Dalton by conveyances subsequent to said 
decrees, stipulations, and orders. 

That pursuant to said decrees, stipulations, and orders sa:d Dalton 
and Palomares and Vejar, and their successors in interest, and pre- 
decessors in interest of plaintiff and defendants herein, proceeded 
and obtained from and accepted from the United States patents, one 
for each of said ranchos, granting and conveying tosaid parties each 
an undivided one-third interest In and tosaid ranchos, under which 
patents plaintiffs and defendants have held and claim said title to 
said ranchos, and defendants are estopped to deny the said title in 

common under said acts and said patents. 
45 Plaintiff further alleges that a large area of some 4,000 
acres, more or less, of the land purported to have been parti- 
tioned by said court of the first instance in 1846, was public land of 
the government of Mexico, and was ot in the jurisdiction of said 
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court to be partitioned, and said gSvernment was a joint owner and 


tenant in common at that time in pl of the lands purported to have 
been partitioned, and said goveriiment not made a pariy thereto, = 
and a large area of the land then purported to have been partitioned 
to said Dalton, to wit, some 2,000 acres, more or less, did not belong j 


to said Dalton, Vejar,and Palomargs, and was finally excluded from 
the claim of said ranehos by the issuance of said patents ; that said . 


purported decree of said court ofvfirst instance was, among other ‘ 
things, void for want of jurisdictign over the subject-matter and for 
want of proper parties thereto. — + a 


Wherefore plaintiff prays that said cross-complaint be denied, and 

that said defendant take nothing thereby. 
R. M. WIDNEY, 

; Attorney for Plaintiff. 


STATE OF CALIFORNIA, \ om 
County of Los Angeles, | ~~ : 


ae! 


J.S. Slauson, being first ‘duly sworn, says that he is presi- 
AG dent of the corporation plaintiff, Los Angeles County Bank ; 
that he has read the foregbing answer to defendant’s cross- 
complaint ; that the facts therein tated are true of his own knowl- 
edge, except as to the matters therein stated on his information, and 
as to those matters he believes it to be true. 
J. S. SLAUSON. 

Subscribed and sworn to before me this 12. dav of December, : 
1881. , | 
: A. C. HOLMES, N. P. [seat] 

Filed December 15,1881. 


Answer of Henry Valton to» Cross-Complaint of Phillips. 
Title of couft and cause. 


The defendant, Henry Dalton, Answers the cross-complaint of the | 


defendant, Louis Phillips, and @enies each and every allegation | 
thereof. 
sM{TH, BROWN & HUTTON, : 
: 9 Attorneys for Defendant Dalton. a 
Filed December 7, 1881. : 
4 
47 Answer of Henry Dalton to Cross-Complaint of Palomares. 
9 


Title of court and cause. 


The defendant, Henry Dalton, &nswers the cross-complaint of his 
codefendants, Francisco Palomarés and Lugarda A. de Palomares, 
and denies each and every allegation thereof., 3 

SMITH, BROWN & HUTTON, 
— Attorneys for Defendant Dalton. 


Filed December 7, 1881. 
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A. E. Sepulveda Substituted for Palomares, Deceased. . 


Title of court and cause. 3 


Monnpay, December 6, 1882. 

f A. E. Supelveda, administrator of the estate of Francisco Palo- 

| mares, deceased, is hereby substituted in lieu of said deceased de- 
ms iro fendant, Francisco Palomares. 

f Motion of F. H. Howard, Esq., to reoper the case set for hearing 


| on February 9, 1882, at 10 c’clock a. m. 
48 Findings of Fact. 
Title of court and cause. 


The above-entitled case came on regularly for trial before the 
court without a jury the — day of December, 1881. By consent of 
counsel for the various parties, Francisco Palomares and Lugarda 
A. de Palomares having been duly substituted for the defendant, 
Trinidad Yorba, as his successor in interest, and Andronico Sepul- 
veda having been substituted as administrator of the estate of said 
Francisco Palomares, deceased, the case having been dulv tried, 
the court makes the following findings of facts : 


First. 


~ ; _ The plaintiffs are separate corporations duly incorporated under 

T the laws of this State, with their principal place of business in Los 

Angeles county, California, having duly filed the original articles of 

incorporation in the proper office in_said county, with power to hold 

‘ and convey and buy real estate, and in good faith acting as such 
corporation under their certificate of incorporation. 


Second. 


That at the time of commencing this action the Mound City Land 
and Water Association was the owner of an undivided one-third of 
| the Rancho San Jose and San Jose Addition, in Los Angeles county, 
e California. 
| 49 That the patents for said ranchos were duly issued by the 
United States Government—to wit, for the Rancho San Jose 
Sal on January 20, 1875, and for the Rancho San Jose Addition on De- 
cember 4, 1875—to Henry Dalton, Ygnacio Palomares, and Ricardo 
Vejar, conveying to them and their heirs and assigns each an undi- 
vided one-third of said ranchos, | 
\ . That by proper conveyances the Mound City Land and Water 
Asssociation, Louis Phillips, and Lugarda A. de Palomares have be- 
come the owners of said rancho from said patentees. 
That the other defendant, Henry Dalton, claims no interest in the 
premises. 
That the plaintiff, Los Angeles County Bank, has, as alleged in 
the complaint, a mortgage on the interest of said Mound City Land 
2 and Water Association in said rancho, recorded in Book 21, p. 1, of 
=. Mortgages, Los Angeles county records. 
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That. said Mound City Land andjWater Association, said Louis 
Phillips, and said Lugarda A. de Palmares are tenants in common 
in said rancho. _ 
Third: 

That there is no misioinder of paf ties plaintiff or defendant in 
the action. 5 
Fourth, 

That the owners of said premises are and have been ten- 

a0 ants in common, claiming under the common title at all 
times and at present ; that saxl ranchos are contiguous and 

form one body of land. ; 
Fifth? 


That the said ranches were inchoate grants by the Mexican gov- 
ernment for lands within larger yot finally located boundaries, 
leaving the act of final survey, se¥regation, and location to the 
government of Mexico and its suckessor, the Government of the 
United States. ’ 


Sixth. 
«s 


The said ranchos, or either of thém, were not at any time by any 
judgment duly made or given at awy time by the court of the first 
instance, or any other court having jurisdiction thereof, partitioned 
as alleged in the pleadings of the defendants, or either of them, o1 
at all partitioned among the owners of said ranchos. 


Seventh. 


That said Henry Dalton, Ygnacig Palomares, and Ricardo Vejar 
duly presented their petitions to the United States board of land 
commissioners In 1855, asking the tonfirmation of a larger area of 
land embracing said ranchos to sid parties (they being then the 
owners of said ranchos) in three segregated parcels or tracts, claim- 

ing the said ranchos to.have Seen partitioned as alleged in the 
51 pleadings of the defendants herein. Said matters dulv came 

by appeal before the United States district court for the south- 
ern district of California on the appeal of said parties, and the said 
court, having duly heard the matter by its decree duly made and 
entered, contirmed to each of sai¢@ persons, to wit, Henry Dalton, 
Ygnacio Palomares, and Ricardo Fosar, an undivided one-third of 
each of said ranchos; and thereafter, to wit, in 1856, each of said 
parties, by stipulation duly signed end filed in said cases, stipulated 
and agreed with the attorney for the United States that said decrees 
should become final, with leave to said parties to proceed under said 
decree as a final decree and thereupon said district court duly made 
and entered its order; that the appeal to the United States Supreme 
Court therein made be dismissed, and the decrees aforesaid were 
made final, with leave to said parti¢s to proceed thereunder as a final 
decree. That thereafter said parties and their successors in interest 
proceeded under said decrees, and solicited and obtained the United 
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States patents for said ranchos, as hereinbefore found, said patents 
reciting said decrees of said United States district court confirming 
an undivided one-third of each of said ranchos to each of said parties. 
Said defendants and plaintiff claim titleand hold under and by virtue 
of said decrees and patents. 


D2 Eighth. 


That the Mound City Land and Water Associatign is the suc- 
cessor in interest of said Henry Dalton; that Francisco Palomares 
and Lugarda A. de Palomares are the heirs, and Lugarda A. de 
Polomares is successor in interest of said Ygnacio Palomares; that 
Louis Phillips is the successor in interest of said Ricardo Vejar. 


a a 


Ninth. 


That in 1864 said Phillips by quit-claim deed acquired the said 
interest of Vegar in said ranchos, said deed referring to the said 
Mexican grant and said decrees of said United States district court 
for full description of the premises conveyed ; that in purchasing 
said interest said Phillips had the facilities for complete examina- 
sion of the title, and was not misled by any act or declaration of 
Henry Dalton; that said Dalton did not make any admissions or 
declarations with any intention to deceive said Phillips, or with 
such carelessness or culpable negligence as to amount to constructive 
fraud ; that said Phillips was not misled or deceived by said Dalton 


*an any matter relating to the title to said premises at any time; nor 


did said Dalton at any time after said aecree of said U.S. district 

court recognize or accept or acquiesce in any partition or partition 

lines as between the various owners of said property, or do 

53 any act as alleged in the pleadings of defendants or otherwise 

| whereby he was estopped from claiming to own an undivided 
one-third of said ranchos as tenants In common. 


Tenth. 


Said Lewis Phillips did not buy of the vendee of said Vegar any 
segregated part of said rancho, nor did said Dalton at the time of 
said purchase by said Phillips disclaim any interest in any segre- 
gated tract or part of said ranchos. 


Eleventh. 


‘That the purported decree of partition of 1846, pleaded by defeiad- 
ant, embraced some 10,000 acres of land which did not belong to 
said ranchos or said parties, but was public land. Said purported 
decree and said court of the first instance attempted to establish the 
out boundaries of said ranchos and to segregate them from the 
public lands of the government of Mexico, and purported to allot 
the said Dalton and Palomares in their portion of the ranchos said 
10,000 acres of land, which were never included in the original grant 
of said ranchos, and were no part thereof. Said purported partition 
was void because the grant was not approved by the departmental 
assembly. No agreement was ever made by the parties as to parti- 
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. » 
tion, but asa matter. of temporary gonvenience more or less regard 
was had to the old lines of the purported partition as a 
o4 mere matter of temporary use. Until final confirmation and 


survey could be had the occupation of the said various own- 
ers, plaintiff and defendants, has beén in subordination to the legal 
title claiming under said decree of the United States district court 
and said patents; that no demand- to be let into possession or refusal 
were made or given by any of the dwners at any time, nor was any 
notice of adverse holding given, anfl this action is not barred by 
section 318 of the Code of Civil Protedure of the State of California. 


Twelfth. 


That subsequent to the said purported partition of 1846 the said 
owners in 1853 duly presented their claims to the board of land 
commissioners for confirmation acgording to said purported parti- 
tion. Said board confirmed them according to said partition. There- 
after the claimants dulyappealed to the United States district court 
for the southern district of California, and said district court con- 
firmed the claims for an undividedfone-third to each of said owners, 
as hereinbefore found, which decree, by stipulation and agreement 
of the various owners, was made ffnal, and said owners proceeded 
thereunder to and obtained the United States patent for said ranchos 
and claim thereunder. Said decree became and is res adjudicata of 
the tenancy in common in this pa | | 


—t 


55) Thirteénth. 


That under the purported partyion pleaded by defendants, and 
under the patents as issued, there ould fall to Lewis Phillips about 
9,000 acres, of the value of over $80 per acre; to defendant Palo- 
mares about 10,000 acres, worth over $30 per acre, and to the Dalton 
interest about 7,000 acres, of the vglue of $10 per acre, or less, con- 
sidering quality of soil and faciliti¢s of irrigation, and not counting 
any improvements. : 
Fourteenth. 


That said Lewis Phillips has sol4 to various persons certain small 
specific tracts of land, by metes aid bounds, on the southeast por- 
tions of the Rancho San Jose, amofinting to a verv small portion of 
his interests in said rancho, and the plaintiff herein duly consented 
in open court, on the trial of this case, that any partition granted or 
had hereunder should be so had so far as plaintiff’s interest is con- 
cerned, as to set off tosaid Phillips his allotment of lands so as to in- 
clude therein the lands so sold by Iam, so as to make said deeds and 
sales by him effectual, and that partition be so made as to give all 
parties the benefit of all their improvements; that said sales by said 
Phillipsare in the tracts known as the Romona tract and as the Spadra 
tract, situated in the southeasterly tpart of the Rancho San Jose. 


56 . Fifteenth. 


It was further stipulated hetweet plaintiff and defendant, Henry 
Dalton, that any question as to any interest of Henry Dalton in the 
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said lands as against the Los Angeles County Bank, on certain 


“matters between them, should not be affected, one way or the other, 


by the judgment in this case. 
Sixteenth. 


That, other than is hereinbefore found, there was no judgment or 
ownership or occupation in severalty of any of said lands, or any 
part thereof, in favor of Palomares, Vejar, Dalton, or any of their 
successors in interest; that said Mound City Land and Water As- 
sociation and said. Lewis Phillips and said Lugardo A. de Palomares 
have a legal and valid claim and ownership as tenants in common 
in and to the whole of said ranchos and every part thereof; and 
neither said Phillips -or said Palomares own or occupy in severalty 
any portions of said ranchos; that said Francisco Palomares is the 
husband of said Lugardo A. de Palomares; that since the trial of 
thiscasesaid Francisco Palomares died, and Andronico Sepulveda has 
been duly substituted as the administrator of the estate of Francisco 
Palomares, and in his place in this suit, all parties being in court 
and waiving notice of substitution. 


57 Conclusions of Law. 


Ist. That plantiffs are entitled to a partition of said ranchos. 

2d. The grant to Palomares, Vejar, and Arenas in 1840 never was 
approved by the departmental assembly, and was therefore inchoate 
at the — of change of flags. The grant of 1840 by the Mexican 
government constituted said grantees tenants in common, and being 
a grant with different grantees and for a different extent from that 
of the original grant of April, 1837, could not have been definitely 
yvalid under the regulations of 1828 without en approval by the 
departmental assembly. 

3d. The action of the Land Department was final as to the survey 
and location of the boundaries, and concluded by the patents. 

4th. The decrees of the United States district court constituted 
the confirmees and patentees tenants in common. 

Wherefore it is ordered that an interlocutory decree be entered 
herein for the partition of said Ranchos San Jose and San Jose 


Addition. 
V. E. HOWARD, | 
Judge of Said Court. 
Filed February 28th, 1882. 


58 Judgment. 


Title of court and cause. 


q 


The above-entitled case came on regularly to be heard before the 
court without a jury by consent of counsel for the various parties. 
Francisco Palomares and his wife, Lugardo A. de Palomares, having 
been first duly substituted for and as the successor in interest of 
Trinidad Yorba, and Andronico Sepulveda being substituted as ad- 
ministrator of the estate of said Francisco Palomares, who died since 
4—1239 
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’ | 
his substitution herein, it being first shown to the court that notice 
of the pending of this action was duly recorded by plaintiff, as re- 
quired by law, on January 19, 1880, the case was duly tried by the 
court, and its finding of facts and conclusions of law were duly filed ; 
and the court having overruled the olsjections, which were reserved 
for its further consideration and ruling: 

It is ordered, adjudged, and decreed that the Ranchos San Jose 
and San Jose Addition, in Los Angeles county, California,as bounded 
and described in the patents therefoy duly issued by the United 

states, and recorded in Book 2, pp. {48 and 268, of patents, Los 
Angeles county records, which ranchog are contiguous and form one 
body of land, are held and owned Wy the Mound City Land and 

Water Association, Lewis Phillips and Trinidad A. de Palo- 
og mares, as tenants in commons each owning an undivided 

one-third of said ranchos; tha, the one-third interest owned 
by the Mound City Land and Water: Association is subject to the 
lien of a mortgage owned by the Los Afigeles County Bank, recorded 
in Book 21, p. 1, of mortgages of Los Aageles county records, to which 
reference is hereby made for a full degcription thereof. 

That the one-third interest owned‘by Louis Phillips is subject 
to certain sales of specific small tracts'sold by him by specific metes 
and bounds, and located in the tracts/known by the names Pomona 
tract and the Spadra tract, situated ip the southeasterly portion of 
the Rancho San Jose. : 

It is further ordered, adjudged, ang decreed that in the partition 
of said ranchos the said one-third interest of said Phillips be set off 
so as to include said tracts known gs the Pomona tract and the 
Spadra tract, so as to make good the sales of said Phillips aforesaid. 

It is further ordered that said Ranchos San Jose and San Jose 
Addition be partitioned among said parties plaintiff- and defendants, 
The Mound City Land and Water Association, said Lugardo A. de 
Palomares, and said Louis Phillips, aljotting to each one in severalty 
one-third of the area of said two ranchos, quantity and quality con- 

sidered, and so locating the said allotments as to give to 
60 each of said persons the benefit of any improvements he may 

have placed on any part of said premises, so far as the same 
may be done without injury to the cotenants, and so as to include in 
said allotment to said Phillips the said two tracts known as the 
Pomona tract and as the Spadra tract, located in the southeast part 
of the Rancho San Jose, so far as te same may be done without 
injury to the cotenants. 

It is further ordered and decreed fhat E. N. McDonald, Antonio 
I’. Coronel, and Wm. Bowman, threq disinterested and competent 
persons, be, and hereby are, appointell commissioners to make par- 
tition of said lands as hereinbefore sqt out, and in the manner pro- 
vided by law in such cases; that sald commissioners report their 
proceedings to this court for the further action of the court. 

It is further ordered and adjudged that the other defendants, 
Trinidad Yorba, Andronico Sepulveda, administrator of the estate 
of Francisco Palomares, deceased, and Henry Dalton, have no inter- 
est or ownership in the premises. 
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It is further ordered that plaintiffs recover their costs heretofore 

incurred from the defendants, Louis Phillips and Lugardo A. de 
Palomares, taxed at $200.25. | 

61 It is ordered that a certitied copy of this decree be issued 

to said commissioners as their sufficient authority to proceed 


hereunder. 
V. E. HOWARD, 
Judge of said Court. 
Filed March 14th, 1882. 


Entered March 14th, 1882. 


Statement on Motion for New Trial. 
Title of court and cause. 


This cause came on for trial on the — day of December, 188], 
before the court sitting without a jury, a jury having been duly 
waived. At said trial the following proceedings were had: 


Plaintiff read in evidence the following document : 


The United States of America to all [to] whom these presents shall 
come, Greeting : 

Whereas it appears, from a duly authenticated transcript filed in 
the General Land Office of the United States, that, pursuant to the 
provisions of the act of Congress approved the third day of March, 
anno Domini one thousand eight hundred and fifty-one, entitled “An 

act to ascertain and settle the private land claimsin the State of 
G2 California,” Henry Dalton filed his petition on the twenty-ninth 

day of September, anno Domini one thousand eight hundred 
and fiftv-two, with the com missioners to ascertain and settle the private 
land claims in the State of California, sitting as a board in the city 
of Los Angeles, in which petition he claimed the confirmation of 
his title to a tract of land called Azusa, situated in the county of 
Los Angeles and State aforesaid, said claim being founded on three 
Mexican grants, the first grant in favor of Ygnacio Palomares and 
Ricardo Vejar, for the place called San Jose, made on the fifteenth 
dav of April, anno Domini one thousand eight hundred and thirty- 
seven, by Juan B. Alvarado, then governor ad interim of California ; 
the second grant in favor of Ignacio Palomares, Ricardo Vejar, and 
Louis Arenas, for the land called San Jose, ceded by decree of the 
15th of April, 1837, and one additional league of grazing land, made 
on the fourteenth day of March, anno Domini one thousand eight 
hundred and forty, by Juan B. Alvarado, then constitutional gov- 
ernor of the department of the Californias ; and the third grant in 
favor of Luis Arenas for one league of grazing land, made on the 
eight- day of November, anno Domini one thousand eight hundred 
and forty-one, by Manuel Jimeno, then first proprietary member of 

the most excellent departmental assembly in exercise of the 
63 government of the same; and whereas the board of land 
commissioners aforesaid, on the 3lst day of January, anno 


rh ous -" ry ro 3 - ~ ae ~ a 4 a ne re ye Pn —— 4 Ss + (Pe, = > . - A 4 
Pe ee on os Y ¥ r 3 ae ee +d ae ee a me age ee = Se ag ae oe ee a ey 
FE OSL Ee ET giant BEOUP  h : : ee ie Oe pai tae: Wa bas Sie ie ais SI he Betas CC iter eta ey naa SN AE oo oe 
ef: é ahs 5 


; ay 
28 LOUIS PHILLIPS ET Aly &C., VS. 


Domini one thousand eight hundred angi fifty-four, in the cause en- 
titled “ Henry Dalton vs. The United Sifttes,” rendered its decision 
as follaws, to wit: i 

In this case, on hearing the proofs and allegations, it is adjudged 
by the commission that the said claim ef the petitioner is valid, and 
it is therefore hereby decreed that the s{me be confirmed ; the land 
of which confirmation is hereby madegis that known by the name 
of Azusa, situated in Los Angeles county, and now in the occupancy 
of said petitioner, and is bounded and described as follows, to wit: 
according to a map of the same annexc@ to the testimonial showing 
a partition of the place called San Jose between Ignacio Palomares, 
Ricardo Vejar and Henry Dalton, whiclris on file in this case, which 
map is made a part of this decree, the land hereby confirmed being 
the portion therein designatec as the lagd of Enrique Dalton, begin- 
ning at the hill called San Felipe at a landmark in said map or dia- 
gram marked A, running thence south }wenty-one degrees west to a 
a landmark Go, distance two thousang#l and one hundred varas ; 
thence south thirty-six degrees east six thousand three hundred 
and twenty-five varas to a point called Lindero Coloradg ; thence 
east eighteen degrees north to a live-dak tree, distance two thou- 
: sand six hundred varas; thejce north ten degrees east 
G4 eleven hundred varas ‘to a point marked U; thence east 

thirty-four degrees fifteen minutes: south five thousand three 
hundred and twenty-five varas to the land marked H ; thence north 
thirty-two degrees fifteen east six thousé@nd tive hundred and twenty- 
five varas to a place and landmark in the mountains, which point 
is marked X; thence westwardly, following said mountains so as to 
take in the Cafiadas, to the place of beginning, containing three 
square leazues of land, more or less; which decree or decision hav- 
ing been taken by appeal to the distric@ court of the United States 
for the southern district of California, i. said district court, in the 
cause entitled “ Henry Dalton, appellee, ads. The United States, ap- 
pellant,” rendered its decision as followg, to wit: 

This cause coming on to be heard gn appeal from the final de- 
cision of the United States board of lard commissioners to ascertain 
and settle the private claims in the State of California, under an act 
of Congress approved March 3, 1851, oh a transcript of the proceed- 
ings and decision of said board, and 6f the papers and evidence 
upon which said decision was founded, and it appearing to the court 
that said transcript and the notice of appeal have been duly filed 
according to law, and counsel for the réspective parties having been 

heard, it is ordered, adjudged, agd decreed that the said de- 
65. cision of the said board of ci: ir be, and the same 

hereby is, affirmed; and it is further adjudged and decreed 
that the claim of the above-named appellee is good and valid, and 
the same is hereby confirmed to him ; the land of’ which confirma- 
tion is made being as follows: One equal undivided third part: of 
the lands of San Jose granted by Juan B. Alvarado, Governor of 
California, to Ygnacio Palomares and Ricardo Vegar on the fif- 
teenth day of April, 1837, and regranted by said Governor, Juan B. 
Alvarado, on the 14th day of March, {840, to the said Palomares 
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and Vejar, and to Louis Arenas, according to the boundaries de- 
scribed in the grant first mentioned and the map to which the same 


‘refers, which boundaries more fully appear from the act of judicial 


possession as follows: Commencing at the foot of a black willow 
tree, which was taken for a corner, and between the limbs of which 
a dry stick was placed in' the form of a cross; thence westerly nine 
thousand seven hundred (9,700) — to the foot of the hills called 
“ Tos Lomas de la Puente,” taking for a landmark a large walnut 
tree on the slope of a sinall hill on the side of the road which passes 
from the said San Jose to the Puente, making a cut (caladura) on one 
of its limbs with a hatchet; thence northerly ten thousand four 
hundred (10,400) varas to the creek (arroya) of San Jose, opposite a 
high hill where a large oak was taken as boundary, in which was 
placed the head of a beef and some of its limbs chopped ; 
66 thence easterly ten thousand six hundred (10,600) varas to 
the creek (arroyo) of San Antonio, taking for a landmark two 
young cottonwoods which stand near each other, on the bark of 
which crosses were made; thence southerly nine thousand seven 
hundred (9,700) varas to the place of beginning; also one undi- 
vided third part of the lands granted to Ygnacio Palomares, Ricardo 
Vejar, and Luis Arenas, in addition to the lands above described by 
Juan B. Alvarado, Governor of the department of the Californias, 
according to the boundaries described in said grant and the map to 
which the grant refers to the extent of one square league of land. 
and no more, within the boundaries given in the act of judicial pos- 
session as follows, to wit: Commencing at an oak, which is a land- 
mark in the “ancient western boundary of San Jose;” thence west- 
erly five thousand (5,000) varas to the point of a small hill where a 
landmark was placed; thence northerly five thousand (5,000) varas 
to a small red hill, called the Lomas de San Felipe, which was desig- 
nated for a landmark; thence easterly five thousand (5,000) varas to 
the old boundary of San Jose, and also all the lands granted to Luis 
Arenas by Manuel Jimeno, Governor pro tem. of the department of 
the Californias, on the 8th day of November, 1841, to the extent of 
ore square league of land, and no more, within the boundaries de- 
scribed in the grant and map to which the said grant refers, 
67 to wit: The sierra on the north, the western lines of the'lands 
last above described on the east, the road of San Jose on the 
south, the river of Azusa and the boundary of Andres Duarte 6n the 
west. 

And thereafter the Attorney General of the United States having 
given notice that appeal would not be prosecuted in the cause en- 
titled “Henry Dalton, appellee, ads. The United States, appellants,” 
the aforesaid district court, at its June term, anno Domin1! one'thou- 
sand eight hundred and fifty-seven, ordered that the order of appeal 
heretofore granted in this cause be, and the same is hereby, vacated, 
and the appellee have leave to proceed under the decree of this court 
heretofore rendered as a final decree,” whereby the proceedings of 
court upon title became final ; 

And whereas it further appears that Ygnacio Palomares filed his 
petition on the twenty-ninth day of September, anno Domini one 
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thousand eight hundred and fifty-two,swith the commissioners to 
ascertain and settle the private land cla‘ins in the State of California, 
sitting as a board in the city of Los Angeles, in which petition he 
claimed the confirmation of his title togan undivided third part of 
the Rancho of San Jose, situated in the ;county of Los Angeles and 
State aforesaid, said claim heing foundegd:on two Mexican grants, 

the first grant in favor of himself and Ricardo Vejar for the 
68 place called San Jose, made on jthe fifteenth day of April, 

anno Domini one thousand eight hundred and thirty-seven, 
by Juan B. Alvarado, then Governor gd interim of California, and 
the second grant in favor of himself, Rigardo Vejar, and Luis Arenas 
for the land called San Jose, granted by decree of April 15th, 1837, 
with an addition of one league of grazfng land, made on the four- 
teenth day of March, anno Domini ope thousand eight hundred 
and forty, by Juan B. Alvarado, then Cgnstitutional Governor of the 
department of the Californias ; ’ : 

And whereas the board of land commissioners aforesaid, on the 
thirty-first day of January, anno Domihi one thousand eight hun- 
dred and fifty-four, in the cause entitled Ygnacio Palomares vs. The 
United States, rendered its decision asdollows, to wit: In this case, 
on hearing the proofs and allegations, it is adjudged by the com- 
mission that the said claim ef the petitioner is valid, and it is there- 
fore herebv decreed that the same be confirmed. The land of which 
confirmation is hereby made is a portion of the place called San 
Jose, situated in Los Angeles county, and now in the occupancy of 
said petitioner, and is bounded and ifcribed as follows, according 
to the map or diagram of the samefannexed to the testimonial 
showing a partition of the place calle@ San Jose between Ricardo 

Vejar, Henry Dalton, and said Ygnacio Palomares, which: 
69 map and testimonial are filed Yy said Ricardo Vejar in case 

No. 388, before this commission#and are here refezred to and 
to be taken as a part of this decree, tile land hereby contirmed be- 
ing the portion described on said map ‘is the land of Ygnacio Palo- 
mares: Beginning at a point wheregthe arroyo de San Antonio 
passes out of the mountain, where is f&xed a landmark at the point 
marked Con said map; thence runfing south nineteen degrees 
west eleven thousand seven hundred and thirty varas to a land- 
mark marked Y on said map; thence vest thirty-four degrees fifteen 
minutes south four thousand one hundred and fifteen varas to a 
landmark marked H on said map; tence north thirty-two degrees 
fifteen minutes east six thousand five hundred and twenty-five 
varas to a place in the mountain where is a landmark at the point 
marked X on said map; thence along the said mountain so as to take 
in the Candas to the place of beginning at the point marked C, con- 
taining about two square leagues df land, more or less, which 
decree or decision having been ta¥en by appeal to the district 
court of the United States for the sfuthern district of California, 
the said district court at its December term, anno Domini one 
thousand eight hundred and_ fifty-five, in the cause entitled 
Ygnacio Palomares, appellee, ads. The United States, appellant, 
rendered its decision as follows, tol wit: “This case coming on 
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to be heard on appeal from the final decison of the United 
70 States board of land commissioners to ascertain and settle 

the private land claims in the State of California, under an 
act of Congress approved March 3d, 1851, on a transcript of the pro- 
ceedings and decision of said board and the papers and evidence 
upon which said decision was founded and upon additional evidence 
taken in this court; and it appearing to court that said transcript 
and notice of appeal have been duly filed according to law, and 
counsel for the respective parties having been heard, it is ordered, 
adjudged, and decreed by the court that said decision of said board 
of commissioners be, and the same .is hereby, affirmed; and it is 
further adjudged and decreed that the title of the said appellee in 
this to the lands claimed therein 1s good and valid, and the same is 
hereby confirmed to him, the lands of which confirmation is hereby 
made being the one equal undivided one-third part of the following 
tracts of land, to wit: That certain tract of land lying in the county 
of Los Angeles, called San Jose, originally granted by Juan B. Alva- 
rado, Governor of California, to the said appellee and one Ricardo 
Vejar, on the 15th day of April, 1837, and delineated in the (desefio) 
map attached to the expediente, and which tract of land was re- 
granted by the said Governor Juan B. Alvarado to the said appellee 

and Ricardo Vejar and one Luis Arenas on the 14th day of 
71 March, A. D. 1840, together with an augmentation or addi- 

tion of one league of land (deganado mayor) on the west 
next to the mountains of San Gabriel, as appears In the map (desefio) 
accompanying the expediente, and which said first-mentioned and 
granted tract of land is bounded and described in the testimonial of 
juridical possession in this case, as follows, to wit: Commencing at 
the foot of a black willow tree, which was taken for a corner, and 
between the limbs of which a dry stick was placed in the form of a 
cross; thence from the east towards the west nine thousand seven 
hundred (9,700) varas to the foot of the hills called Las Lomas de 
la Puente, taking for a landmark a large walnut tree on the slope 
of a small hill on the side of the road which passes from the said 
San Jose de la Puente, making a cut (caladura) on one of its limbs 
with a hatchet; thence in a direction about from south to north 
ten thousand four hundred (10,400) varas to the arroyo (creek) 
of San Jose, opposite a high hill, where a large oak was taken 
asa boundary, in which was fixed the head of a beef and some 
of its limbs chopped; tnence in a direction about from west to 
east ten thousand six hundred (10,600) varas to the arroyo (creek) 
of San Antonio, taking for a corner some cotton-wood trees which 
are near each other, marking crosses in the bark; thence about 

from north to south ninethousand seven hundred (9,700) varas 
72 to the foot of the black willow, the place of beginning; the 

said second tract of land, or addition of one league, being 
bounded and described in the testimonial of Juridical possession in 
this case, as follows, to wit: Commencing on the ancient western 
boundary of San Jose, at the foot of an oak which is an old land- 
mark, from which the line was run from east to west five thousand 
(5,000) varas to a point of a small hill which was taken for a corner 
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—this angle adjoining the Puente; thefce from south to north five 
thousand (5,000) varas, to the foot of a small red hill called “la loma 
de San Felipe,” where a mark was magle; thence from west to east 
five thousand (5,000) varas to the oldy boundary uf San Jose; pro- 
vided that the additional tract is confirmed to the extent of one 
league only, within the boundaries described in the juridical pos- 
session; and whereas it further appears that Ricardo Vejar filed 
his petition on the ninth day of October, anno Domini one thou- 
sand eight hundred and fifty-two, witl? the commissioners, to ascer- 
tain and settle the private land claims in the State of Caltfornia, | 
sitting asa board in the city of Los _ ee in which petition he | 
claimed the confirmation of .his title ‘to a part of a certain tract of 
land known by the name of San José, situate in the county of Los 
Angeles and State aforesaid, said claim being founded on two Mexi- 

can grants—the first grant in favor of himself and Ignacio 
73 Palomares, for the land known by the name of San Jose, : 

made on the fifteenth day of April, anno Domini one thou- 
sand eight hundred and _ thirty-sevqgn, by Juan B. Alvarado, then | 
Constitutional Governor of the depargment of the State of California, : 
and the second grant in favor of himself, Ygnacio Palomares, and 
Louis Arenas, for the land called Sar¥ Jose, granted by decree of the 
15th day of April, 1837, and one leaghe, “deganado mayor,” by aug- 
mentation, made on the fourteenth day of March, anno Domini one 
thousand eight hundred and forty, by Juan B. Alvarado, then Con- 
stitutional Governor of the department of the Californias; and 
whereas the board of the land cc4fmmissioners aforesaid, on the 
thirty-first day of January, anno Damini one thousand eight hun- 
dred and fifty-four, in the cause gntitled Ricardo Vejar vs. The 
United States, rendered its decision as follows, to wit: 

n this case, on hearing the proofs and allegations, it is adjudged 
by the commission that the said claim of the petitioner is valid, and 
it is, therefore, hereby decreed thas the same be confirmed. The 
land of which confirmation is herelsy made is a portion of the place 
called San Jose, situated in Los Angeles county, and now in the 
occupancy of said petitioner, and is bounded and described as fol- 
lows, according to the map or diagram of the same annexed to the 

testimonial, showing a partition of the place called San Jose 
74 between Ygnacio Palomares, Henry Dalton, and said Ricardo 

-Vejar, which map and testimonial are filed in this case and 
made a part of this decree, the land hereby confirmed being the por- 
tion designated on said map as the land of Ricardo Vejar—begin- _. 
ning at a rock in a small hill in the boundary of the Rancho del i 
Chino at the mark D on said maj, and running thence west thirty- 
seven degrees north six —— six hundred and fifty varas to a 
point at the Por Tozuelito, where there is a rock to mark the bound- 
ary at the place marked E on said map; thence west thirty-eight 
degrees north three thousand nine hundred and twenty varas to a. 
walnut tree on the slope of a small hill in the boundary of San Jose 
de la Luz Sinores at the point mdrked P on the map; thence north 
twenty-four degrees thirty-five minutes west, in the direction of the 
oak at the water hole, and to said oak six thousand two hundred 
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and ninety varas, at the point marked encinee on said map; thence 
north ten degrees east one thousand one hundred varas to the point 
marked N on said map; thence east thirty-four degrees fifteen min- 
utes south nine thousand four hundred and forty varas to the place 
marked Y on said map; thence east thirteen degrees south five 
thousand seven hundred and thirty varas to the point marked L 
on said map; thence south nineteen degrees west six thousand 

varas to the place of beginning at the point marked D 
75 on said map, containing 65,268,166 varas of land, be the same 

more or less; which decree or decision having been taken by 
appeal to the district court of the United States for the southern dis- 
trict of California, the said district court, at its December term, anno 
Domini one thousand eight hundred and fifty-five, in the cause en- 
titled Ricardo Vejar, appellate, ads. The United States, appellant, — 
its decisions as follows, to wit: 

This cause coming on to be heard on appeal from the final de- 
cision of the United States board of land commissioners to ascer- 
tain and settle the private land claims in the State of California 
under an act of Congress approved March 3d, 1856, on a transcript 
of the proceedings and decisions of said board and of the papers and 
evidence upon which said decision was founded and upon addi- 
tional evidence taken in this court, and it appearing to the court 
that said transcript and the notice of appeal have been duly filed 
according to law, and counsel for the respective parties having been 
heard, it is ordered, adjudged, and decreed by the court that said 
decision of said board of commissioners be, and the same 1s, af- 
firmed ; and it is further adjudged and decreed that the title of the 
said appellee in this case to the lands claimed therein is good and 
valid, and the same is hereby confirmed to him, the lands of which 

confirmation is hereby made being the one equal undivided 
76 one-third part of the following tracts of land, to wit: 

That certain tract of land lying in the county of Los An- 
geles, called San Jose, originally granted by Juan B. Alvarado, Gov- 
ernor of California, to the said appellee and one Ygnacio Palomares 
on the 15th day of April, 1837, and delineated in the (deseo) map 
attached to the expediente, and which tract of land was granted by 
the said Governor, Juan B. Alvarado, to the said appellee and 
Ygnacio Palomeres and one Lewis Arenas on the 14th day of March, 
A. D. 1840, together with an augmentation or addition of one league 
of land (sitio de ganado mayor) on the west next to the mountain 
of San Gabriel, as appears in the map (desefio) accompanying the 
expediente, and which said first mentioned and granted tract of land 
is bounded and described in the testimonial of juridical possession 
in this case, as follows, to wit: Commencing at the foot of a black 
willow tree, which was taken for a corner, and between the limhs of 
which a dry stick was placed in the form of a cross; thence from 
the east towards the west nine thousand seven hundred (9,700) varas 
to the foot of the hills called “ La Lomas de la Puente,” taking for 
a landmark a large walnut tree on the slope of a small hill on the 
side of the road which passes from said San Jose to La Puente, mak- 
ing a cut (caladura‘ on one of its limbs with a hatchet; thence ina 
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direction about from south to north ten thousand four hun- 
77 dred (10,400) varas to the,arroyo (creek) of San Jose, opposite 
a high hill, where a Jarge oak was taken as a boundary, in 
which was fixed the head of a beef and some of its limbs chopped ; 
thence in a direction about from west to east ten thousand six hun- 
dred (10,600) —, to the arroyo (creek) of San Antonio, taking for 
a corner some young cottonwvod trees which are near each other, 
marking crosses in the bark; thence about from north to south 
nine thousand seven hundred (9,700) varas, to the foot of the black 
willow tree, the place of beginning, the said second tract of land 
or addition of one league being, bounded and described in the testi- 
monial of the juridical possession in this case as follows, to wit: 
Commencing at the ancient western boundary of San Jose, at the 
foot of an oak, which is an old landmark, from which the line is 
run from east to west five thousand (5,000) varas to a point of a 
small hill, which was taken for a corner, this angle adjoining the 
Puente ; thence south to north five thousand (5,000) varas to the foot 
of a small red hill called “ La Loma de San Felipe,” where a mark 
was made; thence from west ta east five thousand (5,000) varas to 
the old boundary of San Jose, provided that the additional tract is 
confirmed to the extent of one:league only within the boundaries 
described in the juridical possession. 
And thereafter, the Attorney General of the United States 
78 having given notice that appeal would not be prosecuted in 
| the cause entitled “The!United States, appellant, vs. Ricardo 
Vejar, appellee,” the aforesaid district court, at its December term, 
anno Domini one thousand eight hundred and fifty-eight, ordered, 
adjudged, and decreed that the order granting an appeal to the Su- 
= Court heretofore made: in this cause be, and the same is 
1ereby, vacated, and that the claimant have leave to proceed under 
the decree of this court heretofore rendered in this cause as under a 
eer decree. Whereby the proceedings of court upon title became 
nal. § 

And whereas, under the thirteenth section of said act of the third 
of March, anno Domini one thousand eight hundred and fifty-one, 
and the supplemental legislation, and in accordance with the pro- 
ceedings had pursuant to said act and supplemental legislation, there 
has been deposited in the Genéral Land Office a return, with the de- 
scriptive notes and plat of the,survey of the said claim confirmed as 
aforesaid, authenticated by the signature of the United States sur- 
veyor general of the State of California, which descriptive notes and 
plat of survey are in the words and figures as follows, to wit: 


(Here follows in said patent: a description of the land patented by 
calls and monuments, being the same tract indicated on the map 
hereinafter mentioned,:introduced in evidence by the plain- 

79 tiff as the San Jose ranch, containing 22,380.40 acres.) 


‘ 
And whereas there has been deposited in the General Land 
Office of the United States a certificate dated the 22d day of May, 
anno Domini one thousand eight hundred and seventy-four, from’ 
the clerk of the district court of the United States for the district of 
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California, in which it is certified that since the filing and entering 
of the decree confirming the claim in the cause entitled The United 
: States vs. Ygnacio Palomares, S. D., No. 122, no further proceedings 
| have been had in this court in said cause, as appears by the docket 
entries thereof now remaining of record in my office: 

Now know ye that the United States of America, in considera- 
‘ tion of the premises, and pursuant to the provisions of the act of 
Y Congress aforesaid of the third of March, anno Domini one thou- 
sand eight hundred and fifty-one, and the legislation supplemental 
thereto, have given and granted, and by these presents do give and 
i grant, unto the said Henry Dalton, Ygnacio Palomares, and Ricardo 

Vegar, and to their heirs, the tract of*land known by the name of 

“San Jose,” embraced and described in the foregoing survey, but 

with the stipulation that in virtue of the fifteenth section of the said 

| act neither the confirmation of this said claim nor this pat- 

80 ent shall affect the interests of third persons; to have and 

to hold the said tract known by the name of San Jose, with 

' the appurtenances, unto the said Henry Dalton, Ygnacio Palomares, 

and Ricardo Vegar, and to their heirs and assigns, forever, with the 

| stipulation aforesaid. 

In testimony whereof I, Ulysses S. Grant, President of the United 

States, have caused these letters to be made patent and the seal of 
the General Land Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this twentieth 
day of January, in the year of our Lord one thousand eight hun- 
dred and seventy-five, and of the Independence of the United States 
) the ninety-ninth. 

! By the President: 
U.S. GRANT, 

[SEAL. ] By S. D. WILLIAMSON, Secretary. 

S. K. LIPPINCOTT, : | 
Recorder of the General Land Office. 


Recorded vol. 10, p. 16, No. 40, inclusive. 


A full, true, and correct copy of the original, recorded at the re- 
quest of Francisco Palomares August 13th, 1877, at 23 minutes 


past 4 p. m. 

: CHAS. E. MILES, 
County Recorder, 

| | By GEO. E. GARD, Deputy. 


| §1 Plaintiff then read in evidence the United States patent for 
ai’ the tract marked on said map “ Addition to San Jose,” which 
: said patent contains all the recitals set out above in the patent tothe 
San Jose, as having taken place before the U.S. land commission- 
ers and the district court on appeal; also the same language as in 
the decree of the U. S. court as to the confirmation of an undivided 
one-third to each of the grantees, Palomares, Vejar, and Dalton; also 
said decree of the U. S. district court, copied in said patent, concludes 
as follows: Provided, that the additional tract is confirmed as to one 
league only within the boundaries; also, the same recitals with re- 
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spect to the deposit in the General Land Office of the return and 
descriptive notes authenticated by the surveyor general of Califor- 
nia. (Then follows in said patent*the calls, by metes and bounds, of 
that tract of land marked on said map introduced by plaintiff as 
“Addition to Saii Jose,” containing 4,430.64 acres.) The granting 
part of said patent is identically the same as that first set out, except 
that it grants the “ Addition to San Jose,” and is signed and issued 
by the President and recorder of the General Land Office on the 4th 
of December, 1875. Said patent was recorded February 5, 1877, in 
the recorder’s oftice of Los’ Angeles county, at ihe request of Louis 
Wolfskill. ; 
Plaintiff read in eviden¢e deed from Ricardo Vejar to H. 
§2 Tischler and J. Schlessinger, of date the 30th day of April, 
1864, for $28,000 cash, in: form “grant, bargain, and sale,” 
conveys “all that certain rancho tract and parcel of land, lying and 
being in the county of Los Angeles, known as the RanchoSan Jose ; 
for a more full, particular, and accurate description reference being 
had to the grant of the same by the Mexican government, the con- 
firmation thereof by the U.S. land commission and the U.S. dis- 
trict court, and the survey of the same by the Government of the 
U. S., containing two leagues, mere or less, together with the appur- 
tenances thereto belonging, the ’same including the house where 
Francisco Vejar resides, and all:-houses and improvements belong- 
ing to the Rancho San Jose, together with the fences, which are to 
be left by said first party in their present condition. And said party of 
the first part covenants that said ranch is free from al! liens or in- 
cumbrances suffered or done by the first party, and will warrant 
the title to the same from his ojyn acts.” Said deed was acknowl- 
edged and recorded in Los Angeles county recorder’s office on the 
30th of April, 1864. : 
Plaintiff read in evidence deed from said Fischler and Schlesinger 
to Louis Phillips, in form of remise, release, and quit claim, dated, 
duly acknowledged, and recorded in the records of the recorder’s 
office, Los Angeles county, on the 6th of April, 1866. The 
83 description in said deed ig the same as in the deed next above 
_ described, and concludes as follows: “ Together with the 
tenements, hereditaments, and appurtenances thereto belonging or 
in any wise appertaining, and also all the estate, right, title, and 
interest actions, homestead property, possession, claim, and demand 
whatsoever, as well in law as ineequity, in or to the above-described 
premises, and every part and parcel thereof unto the said party of 
the second part, his heirs and aésigns, forever.” i 
Plaintiff read in evidence deed from Henry Dalton to Louis Wolf- 
skill, of date 7th January, 1877sin form of grant, purporting to con- 
vey “all the right, title, and interest of the said Dalton in and to all 
those three ranchos in the courfty of Los Angeles, and known, first, 
[as] the Azusa rancho; second, the Rancho San Jose Addition ; 
third, the Rancho San Jose.” ? 
Plaintiff read in evidence the following documents : 
Deed from Lewis Wolfskill, Henry Dalton, and Guadalupe Z. de 
Dalton to James B. Seawell, — H. Seawell, Thomas W. Hudson, 
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James N. Wily, Thomas H. Rickman, George W. Park, William A. 
Spurlock, and George W. Morgan, dated 25th of September, 1878, in 
form of grant purporting to convey—first, the Azusa; second, the 

Rancho San Jose—reference being made for description to 
84 the patent of said rancho as recorded in Los Angeles coun ty 

records ;' third, the Rancho Addition to San Jose—reference 
being made to the patent of said rancho. Then follows the follow- 
ing clause : 

“It being understood that this conveyance includes no lands out- 
side the boundaries of said ranchos, or either of them,” as described 
in said patent. Said deed was duly recorded October 1st, 1878. 

Admitted, that all the right, title, and interest of Ygnacio Palo- 
mares was vested in the defendant, Lugarda A. de Palomares. At the 
beginning of this suit said interest was vested in Trinidad Yorba. 

laintiff read in evidence the following documents : 

Mortgage executed by Henry Dalton and Lewis Wolfskill to Los 
Angeles County Bank on the 7th of August, 1877, purporting to 
convey the Azusa rancho, the San Jose rancho, and the San Jose 
Addition. | 

Also mortgage by Henry Dalton to said bank, purporting to con- 
vey the homestead : “The undivided one-half of the San Jose Addi- 
tion, the whole containing one square league, and the interest of 
Dalton therein, being one-half league; also an undivided part of 

the San Jose rancho, amounting to about 1,600 acres, being his 
85 entire interest in said rancho, and all his interest in the 

Ranchos Azusa, San Jose, and San Jose Addition; said mort- 
gage of date October Ist, 1874, and duly recorded on that date in 
the records of Los Angeles county.” 

Plaintiff then read in evidence a certified copy of the decree of 
the United States district court in case of Ricardo Vejar vs. The 
United States, which decree is substantially and correctly set out in 
the patent first above described. 

Plaintiffs read in evidence document in substance as follows: 

James B. Seawell, David H. Seawell, J. N. Wiley, George W. 
Park, T. W. Hudson, David R. Seawell, I. N. Teague, Thomas H. 
Richman, C. Teague, and B. S. Woods, James H. Clarke, Geo. W. 
Morgan, Lewis Wolfskill, [and] W. H. Spurlock hereby grant to the 
Mound City Land and Water Association the following-described 
property in Los Angeles county: 

First. The Rancho Azusa, reference being made to the patent. 

Second. All our right, title, and interest in the Ranchos “San 
Jose” and “Addition to San Juse,” reference being made to the pat- 
ents of said ranchos as recorded in the county recorder’s office. 

Recorded Oct. 3, 1878. 
86 ‘Also decrees in said court in the case of Henry Dalton 
against the United States and in case of Ygnacio Palomares, 
which are currectly set out in said patent above. 

Plaintiff then read in evidence the articles of incorporation of 
both plaintiffs, together with certificates in each corporation issued 
by the secretary of state. The original articles of incorporation were 
duly filed in the office of the county clerk of Los Angeles county. 
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Plaintiff then produced in evidence the following map, offered in 
evidence for the purpose of showing the relative boundary of the 
claims as presented to the United Sates land commissioners and as 

confirmed and patented from the United States district court. 
863 Plaintiff read in evidence:the following documents: 
CALIFORNIA LaNpD CLaIns, 
ATTORNEY GENERAL'S OFFICE, 29th September, 1856. 

Str: In the case of the claim of Ygnacio Palomares, confirmed to 
the plaintiff by the commissionets, case No. three hundred and 
sixty-five (865), and also confirmed on appeal by the district court, 
appeal in the Supreme Court will hot be prosecuted by the United 


States. 
I am, respectfully, : C. CUSHING. 


Pacifias Ord, Esq., U. 8. attorney, Los Angeles. 
87 Transcript from the Bourd of Land Commissioners, No. —. 


In the District Court of the United States within and for the South- 
ern District of Californias December Term, 1556. 
Hon. Isaac S. R. Ogier, judge. + 
4 “™ f 
fue Unitep States, Aypipellant, 
adv. ‘ 
YGNAcIO PALOMAREs, Appellee. 


Docket No. 122. 


In pursuance of a letter from the Attorney General of the United 
States. hereunto annexed, giving hotice that in the above cause the 
appeal in the Supreme Court will, not be prosecuted by the United 
States, it is hereby stipulated and agreed by and between the parties 
that the order granting an appe to the Supreme Court heretofore 
made in this cause be vacated, an@ that the decree of the court here- 
tofore rendered in this cause may, by order of the court, be made 


final. ; 
, P. ORD, 
District Attorney. 
MYRON NORTON, 
Attorney for Appellee. 


“endorsed : Filed 23d February, 1857. C. Lewis, clerk. 


Sa i a 
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SS Transcript from the Board of Land Commissjoners, No. —. 


In the District Court of the Unitdd States within and for the South- 
ern District of California. December Term, 1856. 


Hon. Isaac S. R. Ogier, judge. , 


THE UNITED STATES, Appellant, 
US 


Docket No. 122. 
YGNACIO PALOMARES, Appellee. 


‘ FEBRUARY 23D, 1857. 
The Attorney General of the United States having given notice 
. £s 


¢ 


e 
@ 


vv 


vv 


' Jian pe i Fin oe eo kao 4 “5 Re eS oe SRS age Se 4 ba a ae ee eat pOEnY os : * " ™ ‘ 
Pain 5 alas een ro a 2 Be cites vn GA re ee POR OE Ee CN MOEN a, sy" ~e Wan Ree Bee Fig) RS pest a a en Fae ? = x REO AI ee te ee, 
x ~ Ae re ch a Mt OBES ah er re. he "Ged hyt gto See orn Te + hor ee Soe Skee as Les Erm 8 ee cape) ; Le ees ae 3 i saul | wee ot a ee vas pany eee Ps Fa “e 


MOUND CITY LAND AND WATER ASSOCIATION ET A ., &C. 89 


that the appeal to the Supreme Court from the decision of this court 
in the above-entitled cause will not be prosecuted by the. United 
States, and a stipulation having been entered into by the United 
States district attorney for the claimant that the order granting an 
appeal to the Supreme Court heretofore made in this cause be va- 
cated, and that the decree of this court heretofore rendered in this 
cause may, by the order of the court, be made final, it is ordered, 
adjudged, and decreed that the order granting an appeal to the 
Supreme Court, heretofore made in this cause, be,and the same is 

hereby, vacated, and that the claimant have leave to proceed 
89 under the decree of this court, heretofore rendered in this 


cause, as under a final decree. 
ISAAC S. R. OGIER, 
U. S. District Judge. 


Plaintiff read in evidence similar letters, stipulations, and decrees 
in the cases before the land commissioners of Henry Dalton and 
Ricardo Vejar, respectively. 

Plaintiff rested his case, and defendant read in evidence the fol- 
lowing documents: | 


The citizen Juan Bantista Alvarado, Governor pro tem. of the State, 
and president of the hon. assembly of the same: 


Whereas the citizens Ignacio Palomares and Ricardo Vejar, Mex- 
icans by birth, have solicited for their personal benefit and that of 
their families the tract of land known by the name of San Jose, 
within the boundaries of the sketch which accompanied their peti- 
tion, having previously taken the proper steps as prescribed by the 
laws and regulations on the subject, by virtue of the faculties vested 
upon me, in the name of the Mexican nation, I have decided to 
grant to them the said tract of land, declaring them proprietors of 
the same by these presents, said grant being understood with full 
conformity to the laws, and subject to the approval or rejection by 

the hon. assembly, and under the following conditions: 
90 Ist. Neither the grantees nor their heirs shall divide or 
sell that which is adjudicated to them, nor impose upon it 
any tax, entail, bond, mortgage, nor any other incumbrance, even 
if it be for a pious object, nor shall it be transferred to mortmain. 
2d. They may fence it without prejudice to the cross-roads, roads, 
and servitudes ; they may enjoy it freely and exclusively, devoting 
it to the cultivation and uses they may deem fit. | 

3d. When the property is confirmed to them they shall solicit 
from the proper judge that he give them Juridical ‘possession by 
virtue of this dispatch, by whom the boundaries shall be fixed and 
bounds set. : 

4th. The land of which donation is made is purely the one ex- 
pressed in the petition of the parties interested, and is set forth in 
the sketch which is joined in this expediente, and the Judge who 
shall give the possession shall give notice to this Government of the 
number of ranges (sitios) it includes. 

Therefore I order that the present instrument, serving them as a 


? 
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title, and it being held as good and valid, it Le noted down in 
the corresponding book, and that it be delivered to the parties in- 
terested for their security And other proper ends. 
91 Given at the ex-mission of Santa Barbara the 15th of 
April, 1837. , 
Santa Barbara, April 19th, 1837. 
(Signed) JUAN B. ALVARADO. (Rubric.) 


VICTOR PRUEON, 
Secretary pro tem. (Rubric.) 


In session of this date the hon. assembly approved the proposi- 
tion of the report of the commission on unoccupied lands, which is 
as follows, to the letter: 

There is granted to the citizens Ignacio Palomares and Ricardo 
Vejar the spot named San Jose, ‘by reason of having the necessary 
requirements according to the law of August 18th, 1824, and article 
5th of the regulation of November 21st, 1828. 
| JOSE ANTO be ra GUERRA y CARRILLO. 


ANTONINO BUELNA. (Rubric.) 
ALVARADO, r | 
| President. (Rubric.) 
VICTOR PRUDON, ; 
Secretary. (Rubric.) 


The party interested must replace the paper with the proper seal, 
adding to this dispatch a marked sheet of the value of six dollars. 


(Signed) ALVARADO. (Rubric.) 


Endorsed: No. 304. Henry Dalton. Azusa Exhibit M. orginal 

grant to Ricardo Vejar gnd Ygnacio Palomares, attached to 

92 the deposition of Ygnacio Del Valle. Filed in office October 

23d, 1852. Geo. Fisher, secretary. Recorded in Book of 
Records of Co., vol. 9, pp. 388 and 389. 


y 
“ The foregoing is duly certified to be.a correct copy of the orig- 
inal, together with the endorsements thereon, filed in case No. 364 
on the docket of the aforesaid board of commissioners. Henry Dal- 
ton, Azusa Exhibit M.” : 
| : By THEO. WAGNER, 
’ U. S. Sur. Gen. Cala. 


In the city of Los Angeles, in Upper California, on the second 
day of the month of August, A. D. one thousand eight hundred and 
thirty-seven, condescending td the petition of Messrs. Don Ignacio 
Palomares and Don. Ricardo Vejar, in order that they may be given 
the proper possession of the range (sitio) and ranch called San Jose, 
granted by the government Of this Territory, and having agreed 
with the surveyor, Don Carlo, Barie, for the purpose that he resur- 
vey the said land with absolute regard to the first survey that has 
been made, a sketch of which the parties interested joined to the 
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expediente, let us proceed, I and my assistant witnesses, to give 
the said possession, conforming to the title or dispatch conferred 
upon them by the political chief under date of the fifteenth of April 
ultimo. Citizen Jose Sepulveda, 2nd constitutional alcalde of 
93 this said city, so decreed, ordered, and signed with my assistant 
witnesses on this common paper, there being none of the 
proper seal. I attest. | 
(Signed) JOSE SEPULVEDA. 
Asst., NARCISO BOTELLS. 
Asst.,. PABLO VEJAR. 


On the same day, month, and year, being at the ex-mission of 
San Gabriel, I, the undersigned judge, sent a communication to the 
administration of said mission, the citizen Jose Perez, informing 
him of the object for which I was going tothe spot San Jose, as this 
belonged to that community, since I was going to resurvey it and 
place Messrs. Don Ignacio Palomares and Don Ricardo Vejar in 
possession of it. Not having stated any exceptions in order to stop 
the survey, J told him that I was going to proceed to the same, 
which I wrote down by document, which I authorize and sign with 
my assistant witnesses, according to right. I attest. 

(Signed) JOSE SEPULVEDA. : 
Asst., NARCISO BOTELLS anp 
PABLO VEJAR. 3 


At the rancho of St. Jose, on the third of August, A. D. one tiiou- 
sand eight hundred and thirty-seven, I being the proper judge for 
the practice of these transactions, I appointed two islauiien; hence 
names were omitted for reason of their not being able to sign, whom 

I informed of their appointment, which they accepted under 
94 the oath they took, promising to faithfully discharge their 
duties, which I authorize and sign with my assistant wit- 
nesses according to right. 
(Signed) JOSE SEPULVEDA. 
Asst., NARCISO BOTELLS. 
Asst., PABLO VEJAR. | 


On the same day, month, and year, being on the spot at the point 
of the hills called of Sta Ana, in order to effect the resurvey and 


. possession which corresponds to the Messrs. Don Ygnacio Palamares 


and Don Ricardo Vejar of the range (sitio) named San Jose, having 
previously observed the requirements of the law, and having with 
me the assistant witnesses, the chainmen and the surveyor, Don Carlos 
Barie, I made them measure a rope which contained one hundred 
varas, which was examined and tested by the said surveyor, and 
fixed at the ends two blocks of wood. After observation and calcula- 
tion by said surveyor and by his direction the rope was placed at 
the foot of a curly willow (sauz chino), which was taken as a bound, 
placing among its branches a dry stick in the form of a cross, direc- 
tion from east to west; there we measured and counted nine thousand 
seven hundred varas to the foot of the hills called by — La Puenta, 
6—1239 : : 
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designated as bound alarge whlnut tree which is on the slope of the 
small hill which is on the edge of the road which goes from the 

said ranchos of San Jose to that by La Puenta, making a cut 
95 in one of its arms with*a machete (sword). Afterwards run- 

ning the rope in the meena south .to north, there were 
measured and counted ten thousand four hundred varas which 
ended at the rivulet of San Jose in front of a high peak, where 
there was designated as bound a large oak tree, where we stuck a 
cow skull and made some cuts on one of its arms. 

Afterwards the rope was run in direction west to east, and there 
was measured and counted ten thousand six hundred varas, which 
ended at the rivulet of San Antonio, taking as bound two young 
sycamore trees which grew together, in the bark of which there 
were engraved two crosses. From thence the rope was run in the 
direction north to south, and there we measured and counted nine 
thousand seven hundred vards, which ended at the foot of the same 
curly willow where the resurvey was commenced, and which marks 
‘a corner in direction east tu' west; with which was ended the sur- 
vey of this range (sitio) to the satisfaction of the parties interested, 
to whom I gave orders to place the corresponding monuments at 
the points where they correspond, and they so understood, having 
marked those as a sign of pogsession, which I set down, authorize, 
and sign, together with the surveyor and assistant witnesses, according 


to right. ‘ : 
(Signed) JOSE SEPULVEDA. 
CARLOS BARIE. 
Asst., NARCISO BOTELLS. 
Asst. PABLO VEJAR. 5 


96 Los Angeles, August the fourteenth, A. D. one thousand 
eight hundred and thirty-seven—Let a certificate of these 
present transactions be givefi to the parties on common paper by 
reason of there being none of the proper seal. Jose Sepulveda, 2d 
constitutional alcalde of this city and its jurisdiction, so decreed, 
ordered, and signed in presence of the assistant witnesses according 
to right. , 
(Signed) JOSE SEPULVEDA. 
Asst., NARCISO BOTELLS. 
Asst. PABLO VEJAR. ¢ 


It talhes with. the origiifal transactions mentioned and which 
exist in the archives of pubfic documents, where they are recorded 
and set down from pp. 9 tq12. It is faithfully copied, corrected, 
and written on these three®leaves of common paper by reason of 
there being none with the corresponding seal, which I authorize and 
sign with my assistant witnesses in the city of Los Angeles, on the 
sixteenth day of November, A. D. one thousand eight hundred and 
forty-seven. In witness of truth. | : 

(Signed) JOSE SEPULVEDA, Asst. (Rubric.) 
Asst.. NARCISO BOTELLO. 
Asst... PABLO VEJAR. (Rubric.) 


- 
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Endorsed: No. 364. Henry Dalton, Azusa. Exhibit N. Act of 

juridical possession of San Jose attached to the deposition of Ignacio 
del Valle. 

97 Filed in office October 23d, 1852. Geo. Fisher, secretary. 

Recorded in book of records of ev., vol. IX, pp. 389, 390, and 

391. 


Expediente caused to be made by citizens Ignacio Palomares, Ricardo 
Bejar, and Luis Arenas in application for the spot named San 
Jose, 1837. No. 141. | 


To his excellency the Governor : 


Citizen Ignacio Palomares and Citizen Ricardo Vejar before your 
excellency, as may be more proper and right, appear and say that, . 
having a considerable number of stock in cattle and horses of our 
own, the only means for the support of our families, which:stock at 
present are in a very limited range and temporarily where we only 
suffer drawbacks, and there being unoccupied a tract known by the 
name of San Jose, which is distant about six leagues, a little more 
or less, from the Mission of San Gabriel, the sketch of which we will 
communicate to your excellency as soon as possible, we -humbly 
beg your excellency to grant us the spot referred to, kindly taking 
into consideration the reduced range where we ure, for which reason 
we trust ourselves to your well-proved goodness, for whicl we will 

esteem as a favor and justice, taking oath as may be neces- 
98 sary, &c., admitting this on common paper, there being none 
with the required seal between lines el-valid. 

City of Los Angeles, March 24th, 1837. 

For myself and for Ricardo Vejar, who does not know how to 


write. 
(Signed) IGNO PALOMARES. (Rubric.) 
(At margin of above application the following is written :) 


City oF Los ANGELES, March 30th; 1837. 

Let the ayuntamiento of the city of Los Angeles report whether 
the parties interested in this application have all the legal require- 
ments to be considered in their petition, whether the land they ask 
for is unoccupied, whether it does not belong to the private property 
of some individual, town (pueblo), or mission, or whether, if belong- 
ing to some of the latter, it is in a condition to be granted in accord- 
ance with the laws of colonization ; these formalities having been 
attended to, the expediente shall be returned to the Government for 
its decision. 


(Signed) ALVARADO. (Rubric.) 


| Los ANGELES, April 1st, 1837. 
This application having been communicated to the illustrious 


ayuntamiento of this city at their session of this date, together with 
the decree of his excellency the Governor pro tem. of the State, 
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‘they keep at present temporarily on a very small range, which was 


100 ina condition to be granted in accordance with the laws of 


99 it was resolved to refer it to the committee on unoccupied 
lands in order that it make the report called for. 
(Signed) GIL IBARRA, (Rubric.) 
President. 


NARCISO BOTELLO, (Rubric. 


Secretary. 


Illustrious Ayuntamiento: The commission on unoccupied lands 
says that, in accordance with the above decree of his excellency the 
Governor pro tem. of the State, — reports that the parties interested in : 
this expediente are Mexican citizens by birth, have rendered repeated 
services to this jurisdiction, and havea considerable number of stock, 
both cattle and horses, which are amply sufficient to cover the range | 
they ask for in accordance with the law on the subject, which stock 


granted to them, together with other residents of this city, and which 
is quite scarce In water and pasture. ' 
The spot San Jose mentioned in this expediente is at present un- 
occupied, because, although it has belonged to the ex-mission of San 
Gabriel, the commission is thoroughly informed and _ positively 
knows that there is not on it a single head of cattle of said com- 
munity, for which reason the commission believes that it is 


colonization. 7 
‘City of Los Angeles, April 7th, 1837. -% 
(Signed) BRANLIO VALDEZ. » (Rubric.) _ @ 


FELIPE LUGO. (Rubric.) 
FRANCISCO PANTAJA. (Rubric.) 


Los ANGELES, April 8th. 
The preceding report being approved by the illustrious ayunta- 
miento, let it be remitted to his exceliency the Governor of the State, 
the present expediente, that in view of it he may act as may be 
convenient. | 
(Signed) GIL IBARRA. (Rubric.) 
VICENTE br ta OSA, (Rubric.) | 
Secr. pro tem. 
| Santa BARBARA, April 15th, 1837. 
Having seen the petition at the beginning of this expediente, the 
report of the illustrious ayuntamiento of the city of Los Angeles, 
together with all else that was taken into consideration and was 
proper to see, in conformity with the laws and regulations in the | 
matter, the citizens Ignacio Palomares and Ricardo Vejar are de- | 
clared owners in proprietorship of the spot named San Jose, accord- 
ing to the sketch they joined to the application, and within the 
: boundaries that are therein expressed, let the corresponding 
101 certificate be issued, note it down in the proper book, and ad- 
dress this expediente to the hon. assembly for its approval. 
The Hon. Don Juan B. Alvarado, Governor pro tem. of the State and 
president of the hon. assembly, so decreed, ordered, and signed, 
which I attest. 
(Signed) JUAN B. ALVARADO. (Rubric.) 
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Sir: The commission on unoccupied lands having taken cogni- 
zance of the expediente made by citizens Ygnacio Palomares and 
Ricardo Vejar, soliciting the spot named San Jose, submits to the 
decision of your excellency the following proposition : 

The spot named San Jose is granted to citizens Ygnacio Paiomares 
and Ricardo Bejar that they may possess it in ownership, having the 
necessary requirements in conformity with the law of August 18th, 
1824, and art. 5th of the regulation of November 21st, 1828. 

Santa Barbara, April 16th, 1837. 

(Signed) ‘JOSE A. pE ta GUERRA y CARRILLO. (Rubric.) 

ANTONIO BUELNA. (Rubric.) 


SANTA BARBARA, April 19th, 1837. 


In session of this date the corporation approved the proposition 
with which ends the foregoing report, ordering the expediente to be 
returned to the Governor for the proper ends. : 

(Signed) ALVARADO. (Rubric.) 

VICTOR GRADON, Secr. (Rubric.) | 


102 MontTEREY, March 14th, 1840. 


Whereas the citizens Ignacio Palamares, Ricardo Vejar, and Luis 
Arenas have mutually agreed and solicited for the benefit df all three 
the spot named San Jose, which was granted to the two first named 
by decree of April 15th, 1837, with addition of one range for black 
cattle on the west side contiguous to the San Gabriel mountains, 
having previously made the inquiries that are proper, according to 
what is prescribed by laws and regulations on the subjéct, and by 
virtue of the faculties conferred upon me by the Mexican nation I 
hereby declare them owners in proprietorship of the spot hamed San 
Jose, with the addition of one range (sitio) for black cattle. The 
Hon. Don Juan B. Alvarado, Constitutional Governor bf the Cali- 
fornias. So ordered, decreed, and signed, which I attest, 

8 


To the prefect pro tem. of this district : . 
Luis Arenas, a native of Hermosillo, in the department of Sonora, 
and a resident of this city, before your lhonor, with due‘respect and 
according to right, says that the present Hon. Governor, Don Juan 
Bautista Alvarado, granted to him since last year the right to one- 
third of the piece of land known by the name of San Jose, he re- 
maining by this fact associated with the citizens Ignacio Palamares 
and Ricardo Vejar, his excellency granting, for the benefit of all 
three, one league more of land in addition to that now pos- 
103 sessed by Palamares and Bejar. In order to be admitted as 
an associate with these two gentlemen the undersigned was 
recommended by his excellency the Governor himself, by means of 
letters addressed to Palamares on that date. : 

Several circumstances have prevented the undersigned frorn for- 
mally appearing at the proper time as he does now, entreating your 
honor to grant him the said league of land, and for the portion 
called el susco, in the direction of the Mission of San Gabriel, the 
sketch of which I will present to your honor as soon as possible. 
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Therefore I entreat your honor to accede to my petition decreeing 
in conforming with it, by which I will receive a favor and justice, 
kindly admitting this on common paper, there being none with the 
proper seal. 
Los Angeles, December 16th, 1839. 
(Signed) LUIS ARENAS. (Rubric.) 


(At margin of above document the following is written :) 


Los ANGELES, December 20th, 1839. 
Let the present application be sent to citizens Ygnacio Palomares 
and Ricardo Vejar in order that they may report on its contents, 
and afterwards let it be sent to the administrator of the Mis- 
104 sion of San Gabriel in order that he may state what may be 
convenient on his part, with the understanding that the in- 
terested party shall join the proper sketch, and let it be returned for 
action. : 
(Signed) | TAPIA. (Rubric.) 
NARCISO BOTELLO, Seec’r. (Rubric.) 


To the prefect of this district: 

The undersigned, Ignacio Palomares and Ricardo Bejar, in 
obedience to the preceding superior marginal decree, and in so 
far as it regards them, they say that they have both unanimously 
agreed to admit the party interested in the present expediente, citizen 
Luis Arenas, as an associate in the Rancho San Jose, which they 
now possess, on account of his having been recommended by His 
Excellency Governor Don Juan Bantista Alvarado, in a letter writ- - 
ten to the former of us, offering for that consideration to grant one 
league more of land in addition of the range, in the direction 
which is called Susa, towards the Mission of San Gabriel, it being 
the portion better suited for such an extension. 

Los Angeles, December 21st, 1839. 

(Signed) IGNACIO PALOMARES. (Rubric.) 
RICARDO BEJAR. (X Rubric.) 


SAN GABRIEL, January 20th, 1840. 
The present expediente having been received yesterday at this ad- 
ministration, to-day we beg to report, as ordered from the office 
105 of the prefect of this district, that the spot sought as an exten- 
sion has belonged and belongs to San Gabriel. 


(Signed) JUAN BEANDINI. (Rubric) 


To His Excellency the Governor: 

The prefecture of this 2nd district having knowledge of the appli- 
cation at the beginning of this expediente and foregoing informa- 
tion, believes that the petition of the interested party should be 
granted if such is the superior pleasure of your excellency, because, 
although the administrator of the Mission of San Gabriel, Don Juan 
Bandini, states that said land asked for belongs to that establish- 
ment, it is in the same condition as the rest, which, at longer dis- 
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tances, they claim as belonging to it, because up to the present time 
they- have not got it occupied, and is distant from the mission about 
five or six leagues. 
(Signed) TIBURCIO TAPIA. (Rubric.) 
NARCISO BOTELLO, Secr. (Rubric.) 


Monterey, March 11th, 1840. 


Having seen the petition with which this expediente commences, 
the report of the hon. prefect of the 2d district, with everything else 
that was taken into consideration and was proper to consider, in con- 
formity with the laws and regulations on the subject, it is declared 

that the citizens Ignacio Palomares, Ricardo Vejar, and 
106 Luis Arenas are owners in proprietorship of one range (sitio) 

for black cattle in addition to the one called San Jose, which 
was granted to the two first named, let the title to the said spot 
be newly issued with the mentioned extension in favor of the three 
individuals named; let this expediente be added to the one made by 
Palomares and Vejar for the proper recording of it, and let it be re- 
ported to the hon. departmental assembly for its approval as 
regards the increase referred to, taking the proper note of it. 

Thus I, J. B. A., constitutional governor of the department of the 
Californias, ordered and signed. 

[Seal Third—Two Reals. ] 

(Signed) ALVARADO. (Rubric.) 


Temporarily issued by the maritino custom-house of the port of 
Monterey, in the department of the Californias, for the years one 
thousand eight hundred and forty and one thousand eight hundred 


and forty-one. 
ANTONIO MARIA OSIO. (Rubric.) 
XIMENO. (Rubric.) 


To the prefect of the district: 
[Seal Maritim Custom of Monterey. ] 
The citizen Louis Arenas, a resident of the city of Los Angeles, 
before your honor in the most proper form as appears, and say- that 
there being to the west of the range I possess a piece of unoc- 
107 cupied land and without any spring of water, composed of 
the greater part of brushy ground, as said land forms a 
small strip, it being the boundary with the San Gabriel river and 
the road of San Jose, and its extent is probably less than one league, 
which I ask that it be added to the range (sitio) I possess, in order 
that my stock may without any interruption extend, as the land I 
soon is somewhat scarce in pasture, for which reason I trust your 
1onor will deign to report upon this subject what. you may deem 
proper, and send this to his excellency the Governor, in order that 
his excellency, with his well-proved justification, may deign, should 
such be his pleasure, to grant me what I ask for. I therefore earn- 
estly ask your honor to accede to my petition, in which I shall 
receive favor. I take the necessary oath. 


Los Angeles, August 17th, 1841. 
(Signed) LUIS ARENAS. (Rubric.) 
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(At margin of above document the following is written :) 


Los ANGELES, August 18th, 1841. 


In conformity with the laws on the subject, let the 2d justice of 
the. peace report whether the land solicited by the interested party 
belongs to any community, corporation, or individual, and whether 
it is unoccupied, together with everything else he may deem con- 

venient to illustrate the matter, and, adding to it the prope: 
108 sketch, let it be sent to the father minister of the mission of 
San Gabriel, in order that he may produce his, as far as that 
community is concerned, and return it for the proper action. 
(Signed) ARGUELLO. (Rubric.) 
NARCISO BOTELLO, Secr. (Rubric.) 


In fulfillment of the superior decree on the margin about a cer- 
tain application, I went personally to examine the land asked for by 
the party interested, which land, although it belongs to the mission 
of San Gabriel, is unoccupied, and in its greatest part full of brush ; 
for which reason, if it be the pleasure of your excellency, it may be 
granted to him. 

[Seal Third—Two Reals. ] 

(Signed) IGNACIO MU ALVARADO. (Rubric.) 

Temporarily issued by the maritime custom-house of the port of 
Monterey, in the department of the Californias, for the years one 
thousand eight hundred and forty and one thousand eight hun- 


dred and forty-one. 
ANTONIUS MARIA OSIS. (Rubric.) 
XIMEUS. (Rubric.) 
SAN GABRIEL, Sep. 7th, 1841. 
[Seal Maritim Custom-house of Monterey. ] 
The arrival of the illustrious bishop of California being so near 
at hand, and not knowing what shape things will take with 


109 his presence, nor what his excellency, in accord with the su- 
preme government of this department, may do about the mis- 


sion lands already granted, I cannot report anything as regards the 


one asked for by the interested party, as it belongs to the mission. 
(Signed) FR. THOMAS ESTENAGA. (Rubric.) 


Most EXcELLENT Sir: The present application for an extension 
of the land occupied by Don Luis Arenas, it is completely unoccu- 
pied, most of it being brushy and without anv spring of water, not- 
withstanding the report of the Rev. Father Minister that with the 
coming of his excellency the bishop even the lands (sit-os) granted 
by the Government must be used up, it is the opinion of this pre- 
fecture, if it be the pleasure of your excellency, that it be granted 
to him,as I am informed that he merely solicits it in order to square 
off his land of his range, because it does not offer any advantage 
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whatever for anything else. Notwithstanding the above your excel- 
lency will piease decide what may be its superior pleasure. 
Los Angeles, October 17th, 1841. 


(Signed) S. ARGUELLO. (Rubric. 
NARCISO BOTELLO, (Rubric. 
Secretary. 


MonteREY, November 8th, 1841. 


Having seen the petition which begins this exepiente to 

110 ‘the report of the prefect of the second district and that of the 
second justice of the city of Los Angeles, together with every- 

thing else that was taken into consideration and was proper to see, 
in conformity with the laws and regulations on the subject, Don 
Luis Arenas is hereby declared the owner of one range (sitio) for 
black cattle, in addition to the land granted to him on the 14th of 
March of last year, the boundaries of which shall be recognized to 
be the river of Azusa, the road of San José and land of the same 
name, let the corresponding certificate issue, add this expediente 
to the one made by citizens Ignacio Palomares and Ricardo Vejar, 
take notice of it in the proper book, and address this expediente to 
the hon. departmental assembly for its approval. Don Manuel 
Jimeno Casarin, first member in ownership of said Lon. depart- 
mental assembly, in exercise of the government of the same, so 


ordered, decreed, and signed, which I attest. 
(Signed) JIMENO. (Rubric.) 


JOSE Z. FERNANDEZ, 
Secr. pro tem. (Rubric.) 


Attached to the foregoing expediente was a disefio, which accom- 
panied the first petition of 1837, copy of which follows this, and is 
marked disefio one; also désefio which accompanied the petition of 
1840, copy of which follows, and is marked disefio two. . 


111. Expediente of one league of land which was added to the 
Rancho San Jose Palomares. Year 1840. 


[Seal First—Six Dollars. ] 
Temporarily issued by the maritim custom house of Monterey for 


the years 1839 and 1840. 
ALVARADO. (Rubric.) 
ANTONIO MA. OSIO. (Rubric.) ; 


Juan B. Alvarado, constitutional governor of the department of the 

Californias: | 

Whereas the citizens Ignacio Palomares, Ricardo Bejar, and Luis 
Arenas have mutually agreed and solicited for the benefit of the 
three the spot named San Jose, which was adjudicated to the two 
first same by decree of April 15th, 1837, with the increase of one 
range for black cattle on the western side contiguous to the Sierra 
of San Grbriel, having previously taken the necessary steps and made 
the proper inquiries as prescribed by the laws and regulations on 

39 
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the subject, by virtue of the faculties upon me conferred, in the name 
of the Mexican nation I deciare them owners in proprietorship of 
the said spot, subject to the approval of the hon. departmental assem- 
bly, and to the following conditions: 
Ist. They may fence it without prejudice to the cross-roads, 
112 ~—s roads, and servitudes; they shall enjoy it freely and exclu- 
sively, distraining it to the use or cultivation that may best 
suit them, but within one year they shall build house upon it, and 
it shall be inhabited. 
2d. The land of which donation is made to them is the one named 
San Jose, granted by decree of April 15th, 1837,and one range for black 
‘attle in addition, as shown by the sketches joined to the corres- 


that may result to the nation for the proper uses. 

od. When the property is confirmed to them they shall solicit 
from the respective Judge that he shall give them Juridical possession 
by virtue of this dispateh, by whem shall be set forth the bounda- 
ries, in Which limits shall be placed besides the monuments, some 
fruit trees or forest trees of some usefulness. 

4th. Should they fail to observe these conditions they shall forfeit 
toeir rights tothe land and it shall be open to be claimed by 
another. 

Therefore I order that, this serving them as a title, and holding 


—it_as firm and valid, it be noted down in the proper book, and that 


it be delivered to the parties interested for their security and other 
ends. | 
Given in Monterey on the fourteenth of March, one thousand 


eight hundred and forty. . 
JUAN B. ALVARADO. (Rubric.) 


MANUEL TIEMO, Secr. (Rubric.) 


113 This dispatch has been noted down in the book of entries 


on adjudications of unoccupied lands at $2. 
TIMENO. (Rubric.) 


His excellency the Governor orders that this title be noted down 
at the prefecture of the second district. | 
TIMENO. (Rubric.) 


Los ANGELEs, April 2d, 1840. 
Under this date this dispatch has been noted down in the proper 
book kept in this prefecture on page 2nd and next, by virtue of 
which the parties interested shall apply to one of the judges of this. 
city soliciting the proper possession of the range (sitio) referred to. 


TIBURCIO TAPIA. (Rubric.) 
NARCISO BOTELLO, Seer. (Rubric.) 


Seal third. Two reals issued by the administration of the mari- 
tim custom-house of the port of Monterey, in Upper California, for 
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the years one thousand eight hundred and thirty-six and one thou- 
sand eight hundred and thirty-seven. 
GUTIERUZ, 


ANGEL RAMIREZ. 


114 Good for the years 1839 and 1840. | 
: ALVARADO. (Rubric.) 
ANTONIO MA OSIO. (Rubric.) 


To the hon. the first justice of the peace : 

Ignacio Palomares, Ricardo Vejar, and Luis Arenas, before your 
honor in the best form and in the proper manner, say that in the 
title which we respectfully enclose there exists a decree of the pre- 
fecture, dated vesterday, by which we are directed to apply to one of 
the justices of the peace of the city, in order that we be given the 
corresponding possession, which vou will please give us in accord- 
ance with the formulas of the title. Therefore we beg your honor to 
comply with our request, it being just, and we take oath, €c. 

Los Angeles, April 3d, 1840. 

IGNACIO PALOMARES. (Rubric.) 
g LUIS ARENAS. (Rubric.) 


Los ANGELES, Apri 3rd, 1840. 
Presented and allowed as necessary in right; proceed to give the 
possession requested by the parties interested. Thus I, the under- 
signed justice, decreed, ordered, and signed with my assistant wit- 


nesses according to right. 
FELIPE LUGO. (Rubric.) 


115 In the city of Los Angeles, of the department of the Cali- 

fornias, on the seventh day of the month of May, one thou- 
sand eight hundred and forty, condescending to the request of the 
citizens Ignacio Palomares, Ricardo Vejar, and Luis Arenas, in order 
that they be given the corresponding possession in the increase of 
one league more of land to the rancho named San Jose, on the west- 
ern side, granted by the government of the department, the title to 
which they accompany to their said request, I ordered that I pro- 
ceed by myself, the judge undersigned, and assistant witnesses, to 


the said spot, and proceed to give the said possession, having pre- 


viously cited the coboundaries conforming to the said title, or dis- 
patch which has been conferred upon them by his excelleney the 
Governor, withdated March the fourteenth, one thousand eight hun- 
dred and forty. The citizen Felipe Lugo, Ist justice of the peace of 
the 1st instance of this city, so decreed, ordered, and signed in pres- 
ence [of] my assistant witnesses. with whom I act by power on this 
common paper, there being none of the proper seal. — | 
I attest: FELIPE LUGO. 
Asst’s, IGNACIO CORONEL. 
JANNARIO AVILA. 
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On this date I, the present judge, summoned the Rev. Father of 
the Mission of San Gabriel and Don Jose de Ja Luz Linares, 

116 by the reason of their being coboundaries, whom I informed 
of the object I had in view, and they not having made any ob- 
jection, I told them I was going to proceed to the measurement, 
which I put down, authorize, and sign with my assistant witnesses 


according to right. : 
FELIPE LUGO. 
IGNACIO CORONEL. 
JANNARIO AVILA. 


At the Rancho of San Jose on the seventh day of the month of 
May, one thousand eight hundred and forty, I, the proper judge for 
the practice of these acts, appointed two chainmen, whose names 
were omitted by reason of not knowing how to sign, whom I in- 
formed of their appointment, which they accepted, under oath prom- 
ising to faithfully discharge their duty, which I authorized and 
signed with my ass’t witnesses according to right. 

| | | FELIPE LUGO. 
IGNACIO CORONEL, Ass’t. 
JANNARIO AVILA, Ass’t. 


On the same day, month, and: year, being at the old boundary 
of the Rancho of San Jose, at the foot ofan oak tree, which was before 
taken as bound and at sufficient distance from the house, in order 
to effect the resurvey and corresponding possession in favor of the 

citizens Ignacio Palomares, Ricardo Vejar, and Luis Arenas 
117 ~=—s of the one league more of land which is marked Azusa, 

having previously complied with all the requirements of the 
law, and being in presence of my assistant witnesses and chainmen, 
I caused a rope to be measured which contained ene hundred varas 
and made two blocks of wood, and after observation and calculation 
by my order the rope was run from the oak tree in the direction east 
to west, and there were measured and counted tive thousand varas 
which ended at the point of a small aill which was marked by a 
monument, at which place appeared the steward of the Mission of 
San Gabriel, Mr. Antonio Balensuela, sent by the father, this direc- 
tion being coboundary with the Puente; from there running the 
rope in the direction south to north there were measured and counted 
five thousand varas, which ended at the foot of a small red hill 
which was named the hill of San Felipe, which was marked by a 
monument; from there the rope was run from east to west and 
there measured and counted five thousand varas, ending at the old 
boundary of the Rancho San Jose and where had appeared Mr. Jose 
de la Luz Linares, with which the measurement was ended and the 
parties interested remained in full possession, which I authorized 
and signed with my ass’t witnesses according to right. ° 

| FELIPE LUGO. 

Ass’ts, IGNACIO CORONEL. 

JANO. AVILA. 
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118 Los ANGELEs, May 8th, 1840. 


Let a certificate be issued to the parties of the transactions 
which are already furnished on this common paper, there being 
none of the corresponding seal. Felipe Lugo, Ist justice of the 
peace, and of the 1st instance, so decreed, ordered, and signed, with 
my assistant witnesses, according to right. 

FELIPE LUGO. 


: IGNACIO CORONELL. 
JANO. AVILA. 


NoTE.—To-day, eighteenth of May, one thousand eight hundred 
and forty, this instrument was placed on record and certificates 
given to the parties interested, and, as a witness, I put my rubric. 
(Rubric.) | 

It tallies with the original, to which I refer, which is faithfully 
copied, corrected, and compared from the book of public instruments 
of the year one thousand eight hundred and forty, and is written 
on five leaves. 

In witness of truth— 


FELIPE LUGO. (Rubric) 


119 Grant of Azusa. 
[Seal First—Six Dollars. ] 
= Temporarily issued by the maritim custom-house of Monterey 


for the years 1839 and 1840. 
ALVARADO. (Rubric.) 
ANTONIO MA. OSIO. (Rubric.) 


Good for the years 1841 and 1842. 
ANTONIO MARIA OSIO. (Rubric.) 


[sEAL.] JIMENO. (Rubric.) 


Manuel Jimeno Casarin, first member in ownership of the honor- 
able departmental assembly, in charge of the government of the 
same: 

Whereas the citizen Luis Arenas has asked as an increase to the 
range he occupies one range for black cattle, to the west, in brushy 
land, bounded by the mountains, the San Jose road, the Azusa river 
and Loundary of citizen Duarte, having previously taken the steps 
and made the inquiries in regard to it, as prescribed by laws and 
regulations, by virtue of the faculties vested upon me, in the name 
of the Mexican nation I have deemed fit to grant him the said in- 

crease, declaring it to be his property by these presents, sub- 

120 ject to the approval of the honorable departmental assem- 

ly, and to the following conditions: 

First. He may fence it in without interfering with the cross-roads, 
roads, or private roads; he shall enjoy it freely and exclusively, 
putting it to the use or cultivation that may suit him better. 

Second. He shall petition the proper judge to givé him judicial 
possession by virtue of this dispatch, by whom shall: be fixed the 
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bounds within which limits he shall set some fruit trees or forest 
trees of some varieties, besides the corner or boundary monuments. 

Third. The land of which a grant is made is one range for black 
cattle, as explained by the sketch which is joined to the respective 
expediente. The judge who gives the possession shall cause it to be 
measured. in conformity with the ordinance, the surplus that may 
result remaining for the nation for proper uses. 

Fourth. If he should fail to observe these conditions he shall lose 
his right to the land, and it may be claimed by another. 

Therefore I order that this title being taken ‘for good and valid 
that it be noted down in the respective book-, and it shall be deliv- 
ered to the interested party for his security and other ends. 


121 Given at Monterey the eighth day of November, one thou- 
sand eight hundred and forty-one. 
(Signed) MANUEL JIMENO. (Rubric.) 


JOSE L. FERNANDEZ, | 
Seer. pro tem. (Rubric.) 


This dispatch is noted down in the book of entries upon adjudi- 


cation of unoccupied lands, page 8. 
(Signed) FERNANDEZ. (Rubric.) 


His excellency the governor pro tem. has ordered that this grant 
be noted down in the prefecture of the second district. 
(Signed) FERNANDEZ. (Rubric.) 


7 Los ANGELES, February 9th, 1842. 
Let note of this be taken. : 


_ (Signed) ARGUELLO. 


Note has been taken of this title on page 1 of the corresponding 
book kept in the prefecture of the second district. 
Los Angeles, February 9th, 1842. 
(Signed) JOSE R. ARGUELLO, 
Secr. (Rubric.) 


(App.)—Duly certified by U.S. surveyor general for California to 
be true, full, and correct copy of the original expediente of the 
grants to Ignacio Palomares, Ricardo -V ejar, and Lewis 
122. = Arenas of the ranchos of San Jose, Addition to San Jose, and 
Azusa, as the same ts on file in the Spanish archives of my 
office, ete. 
JOS. STRATTON, 
U.S. Surveyor Gen'l Cala. 
Exnuuipitr D (2.) 
(Copy in favor of Don Enrique Dalton. of the place of San Jose, vear 
1846.) 


Juan Gallardo, first alealde and judge of first instance of the city 
of Los Angeles, certifies that in the protocal of this vear, on leaf forty- 
two are found the following proceedings : 


Notr.—On this the twenty-seventh day of the month of February, 
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one thousand eight hundred and forty-six, on which was concluded 
the regulation of the expediente of the partition of the rancho of San 
Jose, the parties asked that the same should be annexed to the pro- 
tocal, and I, the judge, according to their solicitation, ordered that 
on this day the same should be annexed to the said protocal as the 
same in fact is found annexed, and I make this entry in the pro- 
ceedings and sign with the assisting witnesses according to law. 


JUAN GALLARDO. 
Assistant, IGNACIO CORONEL. | 
Assistant, LUIS JORDAN. 


125 At the same date the expediente of Dalton and partners 
was annexed. (Rubrico.) 


To the sefior justice and first alcalde of this city: 


We, Ricardo Vejar and Henrique Dalton, residents of this juris- 
diction and owners of the rancho San Jose, before your honor, in 
due form of law, represent that, the property being recognized as 
being in three shares (acisines), one of which belongs to Don Ignacio 
Palomares, and it being to the interest of your petitioners to make 
the divisions of the lands of the said rancho, we hope that your 
honor will be pleased to order the partition to be made in conformity 
with the laws, so that such one of the owners may establish the re- 
spective boundaries as an essential requisite in the titles of acquisi- 
tion. | 

Wherefore we pray your honor, senor Justice, to cause to be done 
what we have asked for in our petition, obligating ourselves to pay 
such costs as may correspond to each one, swearing to what is nec- 
essary, etc., and hoping that you will admit this on common paper, 
since there is no stamped paper in this place. 

Los Angeles, November 16th, 1845. 


At the request of Don Ricardo Vejar, Juan Bandini, Enreque 
Dalton. 
Angeles, November 16th, 1845. 


124 The foregoing partition being presented and admitted in 
due form of law, let the Sefior Don Ignacio Palomares be 
notified to appear as one of the shareholders in the lands referred 
to, as also the petitioners, to the end that the judge, having heard 
therein expositions, he may proceed to take the respective proceed- 
ings in accordance with the laws. Thus I, Vicente Sanchez, first 
alcalde and judge of first instance, decreed, ordered, and signed with 
the assisting witnesses, according to law. 
VICENTE SANCHEZ. 
Assistant, ANTONIO F. CORONEL. 
Assistant, D. SEPULVEDA. 
ANGELES, December 2d, 1840. 


At the same date appeared Don Ignacio Palomares, and as the 
petitioners are not of this place the said Palomares was notified of 
the foregoing petition of the Sefiors Dalton and Vejar, and being in- 
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formed as to the contents of the same he said that he would not 
oppose the partitions of the Rancho Sau Jose as one of the share- 
holders, giving him the part that belonged to him, since he is in 
favor of the partition, so that he may know what is his legitimate 
property, but that he is opposed to paying his portion of the costs of 
said partition, for the reason that he paid a larger portion of the 
costs in attaining the title for the said rancho. Wherefore, if the 

Senors Vejar and Dalton will pay the costs of making the 
125 partition he 1s willing that the same may be made whenever 
they please. Thus he answered and signed with me and the 


assistants. 
| VICENTE SANCHEZ. 


Assistant, ANTONIO F. CORONEL. 
Assistant, LUIS JORDAN. 
| | ANGELES, December 13th, 1845. 
At the same date appeared Don Enrique Dalton, the Senor Vejar 
not having appeared to the said Dalton, [and] being informed of 
what bad been said by the Senor Palomares he replied that for his 
part he would not be responsible for that portion of the costs which 
corresponded to Palomares’, since this gentleman had paid no costs 
on his (Dalton’s) accuunt, but that he weuld obligate himself to pay 
such portion of said costs as corresponded to him.. This he said and 


signed with me and the assistants. 
| VICENTE SANCHEZ. 
ENRIQUE DALTON. 
Assistant, ANTONIO F. CORONEL. 


Assistant, LUIS JORDAN. | 
| ANGELES, January 19th, 1846. 


The Senores Don Enrique Dalton and Don Ricardo Vejar having 

petitioned for the partition of the Rancho of San Jose, I shall pro- 

ceed, with the assisting witnesses, to make said partition of the 

126 said rancho, and if it should appear that Don Ignacio Palo- 
mares bore the expenses of the other possession the matter 

will so arrange in accordance with justice. Thus I, Juan Gallardo, 

first alcalde and judge of first instance, deemed and signed with the 


assistants according to law. 
JUAN GALLARDO. 


Assistant, IGNACIO CORONEL. 
Assistant, FRANCISCO BALLESTEROS: 


On the 6th day of February, 1846, I sent an official notice to the 
Sefiores Colindantes informing them that I was going to make a 
measurement of the rancho of San Jose for the purpose of making 
a diagram and a partition of the place between the Sefiores Don 
Enrique Dalton, Don Ignacio Palomares, and Don Ricardo Vejar 
and no exceptions being taken this. entry was made in the proceed- 


ing. 
JUAN GALLARDO. 
‘Assistant, ANTONIO F. CORONEL. 
Assistant, VASITO BALDES. : 
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Whereupon I appointed two official cord-bearers, wha were Don 
Diego Sepulveda and Don Ignacio Reyes, who made oath that they 
would faithfully and legally discharge their duty as cord-bearers ; 
whereupon I made this entry upon the proceedings. 


| JUAN GALLARDO. 
Assistant, ANTONIO F. CORONEL. 
Assistant, BASILIO VALDES. 


Whereupon, in view of the facts that the Sefiores Don 

127 Gaspar Farrell was going at the request of the instructed 

parties for the purpose of making an exact measurement of 

the lands and draw a diagram or map of the same, I caused him to 

appear with me and the assisting witnesses; whereupon he made oath 

in due form of law, under which he offered to discharge his duty as 

surveyor legally and faithfully, and to make the measurement with 

exactitude; in testimony of which hesigned with me and the assist- 
ants and the assisting witnesses, according to law. 

JUAN GALLARDO. 
| JASPER O’FARRELL. 
Assistant, ANTONIO F. CORONELL. 
Assistant, BASSILIO VALDES. 


Whereupon being on the lands at San Jose, with the cord-bearers 
and the surveyor, Don Gasper Farrell, for the purpose of, commenc- 
ing the remeasurement and the respective partition between the 
Senores Don Enreque Dalton, Don Ignaceo Palomares, and Don 
Ricardo Vejar, I caused a cord to be measured of the length of fifty- 
five varas, to each end of which was attached a wooden stake; and 
by my direction they were about to measure the first cord when the 
surveyor remarked that, inasmuch as the sierra of the said Rancho 
of San Jose and Azusa made many turns, it would be necessary to 
run lines so as to enable him to ascertain the area of the land by 

calculation ; he therefore requested the judge to observe the 
128 process of measurement, and that he would make a general 
plan, with the necessary applications; whereupon the under- 
signed judge continued bv the side of the surveyor as the measure- 
ments were being made until nightfall, when the work was sus- 
pended, and this entry was made in the proceedings, which I signed 
with the assisting witnesses, according to law. ; 
JUAN GALLARDO. 
JASPER O’FARRELL. 
Assistant, ANTONIO F. CORONEL. 
Assistant, BASCHO VALDET. 


On the 7th the measurements were continued as on the preceding 
day, being suspended at nightfall. 
RUBRICA. 


On the eight of February of the same year the measurement was 


continued as on the preceding days, being suspended at nightfall. 
RUBRICA. 
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On the ninth of the same month the measurement- were continued 


in the same order, being suspended at nightfall. 
| RUBRICA. 


On the 10th of February of the same year the measurements were 
continued in the same manner, in testimony whereof a note was 


made. 
RUBRICA. 
129 The eleventh of the month was occupied in drawing a dia- 


gram or general plan of the rancho, which plan is found at 
folio five of, the protocol, together with an explanation of the same. 

On the following day the measurements were continued in the 
hills of San Felipe, nojuera (monument) a, y, a, b, c,d, e, f, g, h, 1, k, 
as shown by the small letters, and it resulted, by direct measure- 
ment, as shown by the line A B, twenty-one thousand seven hun- 
dred and sixty varas, course east 120° 15 ‘south, the line terminating 
at the arroyo of San Antonis at the letter B. On this line the course 
was changed, and a line wa$ run obliquely, as shown by the letters 
K, B, M, on account of the bushy character of the land; this measure- 
ment giving a result in the total line D of seventeen thousand seven 
hundred (17,700) varas in length; course north 13° west, terminating 
at the rock which is on a little hill, mojoacid D, and the boundary 
with the Rancho of Chino. From this point another oblique meas- 
urement was made on account of a mistake made by the individuals 
who pointed out the boundaries, and is shown by the letters M, N, 
O, P, giving as the true length seventy-six thousand five hundred 
varas; course E. 37 degrees N.,and marked with the letters D E, the 
line terminating in a portesudo, where there is a stone for a monu- 

ment. From this point the line was run E. 88 degrees N. 

130 ~—s three thousand nine hundred and twenty (8,920) varas, the 

line terminating at a walnut tree which stands on the skirt 

of a little hill, which is the boundary with Jose de la Luz Linares, 

line EP. From the walnut tree a course was taken N, 24 degrees 

30 minutes west, and in the direction of the live oak (sucino) de la 

Finaja, and there were counted six thousand two hundred and ninety 

(6,290) varas, the line terminating at the said live oak, as shown by 
the line P Q.. 

From this live oak of the Finaja, as a marked boundary, a direec- 
tion was taken W. 18 degrees S. along the edge of the road leading 
to San Jose, and there were counted two thousand six hundred 
(2,600) varas, the line terminating at the little red hills (lounta Colo- 
eheas line marked with “q.” 

From this little red hill (by mistake) the line was run a little 
within the boundary, as shown by the letters VS; but the mistake 
being observed, the result was six thousand three hundred and 
tw enty- five varas, course N, 36 degrees W. the line terminating at 
the corner of the cor ral, which is on a little hill where is situated 
the ranch house of Azaza. 

From this point the line was run a little inside of the boundary, 
for the reason that the interior was thus run; but, taking the straight 
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line G A, it resulted that there were two thousand one hun- 
131 dred varas, course N. 21 degrees E., the line terminating at 
the little hill where the measurement was commenced. 
Wherefore the surveyor stated that the capital letters are those 
that make the true boundary, together with the small letters p q r, 
but that the other small letters only represent the measurement 
made for the reason before stated. He also stated that the “varia- 
tion” in the said diagram is 12 deg. to the northeast ; whereupon 
the measurements were concluded to the satisfaction of the parties. 
Whereupon I make thisentry in the proceedings and sign, with the 
assistant witnesses, according to law. : 
JUAN GALLARDO. 


JASPER O’FARRELL. 
Assistant, ANTONIO F. CORONEL. 
Assistant, BACELIO VALDEZ. 

Whereupon I proceeded to the partition and possession of the land, 
giving to each one of the three partners (socios) Don Enrique Dal- 
ton, Ignacio Palomares, and Don Rieardo Vejar, and all were satis- 
fied except Don Ignacio Palomares, who ina disrespectful manner left, 
saying that he was not satisfied, and I only gave solemn possession 
to Don Enrique Dalton, through his agent, Don J. Reid, and to Don 

Ricardo Vejar, who remained satisfied with the third part 
132 — of the Rancho of San Jose — said possession of these places ; 

whereupon the final act was made, which I authorized and 
signed, with the assistant witnesses, according to Jaw. 

Angeles, February 12th, 1846. 

JUAN GALLARDO. 

Assistant, ANTONIO F. CORONEL. | 

Assistant, BACELIO VALDES. 


Let a testimonijo (certified copy) be given to the parties who may 
desire it, for their security and protection. Thus I, Juan Gallardo, 
first alcalde and judge of first instance, decreed, ordered, and signed, 
with the assistants, according to law. 

JUAN GALLARDO. 


Assistant, ANTONIO F. CORONEL. 
Assistant, BACELIO VALDES. 


Note.—To the end of this expidente is attached the deseno or dia- 
gram. In witness whereof I make this note. 


A testimonio was given at the present date. 


The foregoing is a correct copy from the original, as found in the 
protocol of this year, with which it has been composed, and is now 
found on the seven folios of common paper, which is used for want 
of stamped paper, together with the diagram attached to the same. 

JUAN GALLARDO. 

Assistant, IGNACIO F. CORONEL. 

Assistant, JUAN BOUET. 
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133 I hereby certify the foregoing to be a correct translation of 
the partition of the Rancho of San José, made in 1845, be- 

tween Ignacio Palomares, Henrique Dalton, and Recardo Vejar, the 
original of which is on file in the office of the U. 8S. surveyor gen- 
eral for California. 3 
December 30, 1875. 

| R. C. HOPKINS. 


To the introduction of which document plainutf excepted. 


Admitted that Juan Gallardo was the acting alcalde, premero, 
and judge of the first: Instance In the city of Los Angeles In the 
vears 1845-6: that the original of the foregoing document was by 
said judge delivered to said Dalton, and by him filed before the U. 
S. land commissioners in the matter of his claim, and that the map 
introduced in evidence by the plaintiff is a copy ef the partition 
map made by Gasper O'Farrell under said decree of partition, ex- 
cepting the smail red lines traced thereon, and that these represent 
the lines of said ranchos as finally patented by the U.S. Govern- 
ment. : : 

Defendants then read in evidence the following map, filed by 
county assessor with the county recorder, Sth of June, 1880, together 

with the endorsements thereon. Defendant’s Exhibit 10. 
131 Defendants read in evidence a lease executed by Henry 

Dalton and F. L. A. Pioche to Dennis Cluney, dated Ist Jan- 
uary, 1869, which describes the property leased as being a part of 
the rancho addition to San Jose, in that portion allotted to said Dal- 
ton by the original partition, according to the O’Farrell survey. 
Said tract is further described as being near Mud Springs, and 
bounded on the east by lands of Francisco Palomares. 

Defendant then read in evidence certified copy of the complaint 
In ejectment, in the case of Henry Dalton against Dennis Clancey, 
in the 17th district court of the State of California, filed therein Oc- 
~ tober 10th, 1867, in which complaint it is alleged “that on the 
Ist of January, 1865, the plaintiff was lawfully seized and possessed 
in fee-simple of that certain tract of land in Los Angeles county, 
California, commencing where the San Bernardino road intersects 
the boundary line which separates the portion of the Rancho San 
Jose belonging to Ygnacio Palomares from that belonging to plain- 
tiff, the north end of said line on the mountains marked on the map 
of judicial division X, and its southern end marked H.” 

Plaintiff read in evidence the petition of Ygnacio Palomares filed 
before the land commissioners for the confirmation of his title, which 
is substantially set out in the patent first described herein. 

Defendant then read in evidence agreement of Henry Dal- 

135 —s ton with F. LL. A. Pioche, dated July 13th, 1865. Said agree- 
ment recites that Dalton is the owner of certain tracts of land 
described as follows: All that certain tract of land known as the 
Azusa, situate in Los Angeles county, and now in the occupancy of 
said Dalton, bounded as follows, to wit: According to a map of the 
same annexed to the testimonial, showing a partition of the place 
called San Jose, between Ygnacio Palomares, Ricardo Vejar, and 
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Henry Dalton, which is on file in the archives of the land commis- 
sioners In case No. 364, the land hereby referred to being the por- 
tion thereon designated as the land of Henrique Dalton, said agree- 
ment conveys to Pioche an undivided half in the aforesaid ranches. 

Defendant read in evidence mortgage of Henry Dalton to F. L. A. 
Pioche, dated June Ist, 1861,— conveys “ the zus rancho, onesquare 
league of land, and the Rancho San Jose Addition, containing one 
square league of land, and the Rancho San Jose; also mortgage, 
dated 17th of May, 1871, by said Dalton and wife, conveying said 
land as last above. 3 | 


Francisco PaLoMARES, sworn by defendants, testified as follows: 


Iam Francisco Palomares, the son of Ygnacio Palomares, one of the 
original granteesofthe ranches in question ; am one of the defendants ; 
forty-two vears of age. 


136 (Admitted that witness is living on the San Jose rancho.) - 


Witness resuming: Have lived since the partition on the lands in 
question. From the time of my earliest recollection the lands of the 
Rancho San Jose and San Jose Addition were claimed severally by 
Ricardo Vejar, Henry Dalton, and Ygnacio Palomares, my father, 
and I know the dividing lines between the different parts of the 
ranch claimed by those parties; and my father always maintained 
an exclusive authority over his part up to certain lines, without any 
one interfering with his use of that part of the ranches within those 
lines. In the year 1855 the first squatter settled on a part of the 
ranches called Mud Springs. My father bought out his tmprove- 
ments there the same year—corrals, hay, house, etc.,and Mr. Dalton 
came to exact from him the delivery of these things he hafl bought 
from the squatter, on the ground that they were upon his lqnd. My 
father had in the meantime moved the house on his land ; he settled 
the matter with Dalton by giving up the corrals and other stuff 
which were upon the land and giving him two or three beeves in 
satisfaction of what he had taken off, for Dalton threatened suit 
against him for moving property off his land. , 

(Witness here points out Mud Springs on the Gaspar O’Far- 

137 —_—irell mapof partition, at a point where a cross is marked, and 

within the boundaries of the tract claimed to have been 
allotted to Dalton.) 


Witness resuming: During all the time from 1855 up to the com- 
mencement of this suit our vaqueros were prohibited from going 
on the lands shown upon the dividing lines of this map by Mud 
Springs, on the lands on the other side of the partition line, they 
being the private land of Mr. Dalton. In the same manner his 
vaqueros were prevented from coming on to the lines recognized by 
mv father. That has been done, because at that time there was no 
other mode of division of lands pastured with stock. Afterwards, 
as it was impossible to hinder stock from going on lands, there was 
an arrangement made between Henry Dalton, my father, and Ri- 
cardo Vejar, Wm. Workman, Juhan Rowland, Juan Rowland, and 
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Romans, by which Don Henrique Dalton agreed that the stock 
might run over on to his land, they paying a rental for that. privi- 
lege of a steer annually. I often delivered the steer to him myself. 
This was in the year 18567. Afterwards, on account of Dalton’s 
major domo having killed some beeves of ‘the other parties, they 
broke up the rental arrangement. 

After this they for some time—some years— they were at logger- 
heads, and then they became friendly again, till his brother-in-law 

took twenty colts and shut them up in a corral. 
138 Afterwards Mr. Dalton rented the land in the neighbor- 
hood of Mud Springs for several years to one Clancey, and 
Clancey went to my father to show him the dividing line up to 
which he might plow. 

A fterw: rds, when I came in to manage—take charge of the ranch 
and property left by father to my mother—Mr. Dalton came to me 
to solicit me to enter into an arr: — with him for a new par- 
tition against Phillips. In the year 1875 I rented from Louis Wolf- 
skill the place called Mud Springs—paid $30 a month; was there 
four months, paying sometimes my rent to Wolfskill and sometimes 
by his order to Dalton. 

This receipt (showing it) shows the first rent which IT paid to Mr. 
Wolfskill. This receipt is signed Henry Dalton, by Louis Wolf- 
skill. Date, April 7th, 1875. 

Witness then read in evidence a letter rec'd by him from Henry 
Dalton, as follows: 

AZUSA, February L4th, 1876. 
Sefior Don Francisco Palomares. 

My Very Dear Sir ann Frrenp: Your. having said that the 
establishment of Mud Springs was abandoned and that I could dis- 
pose of it, that I determined to transport hither all that existed 

here.. You didn’t tell me anything about the corral which 
139) = you now demand, and as [ always had a corral there, and if 

have to sever the improvements which are made In such place 
it would be best to aband the land, as the rents would not reach to 
it, although I don’t recognize any property elsewhere in Not- 
withstanding, vou can send your wagon and I will deliver the boards, 
which are nailed in sections, which still exist. 

Your servant and friend, 


HENRY DALTON. 


Witness resuming: The explanation of this is that when I finished 
my lease—my renting of Mud Springs—TI notified Mr. Dalton that I 
had left the land ; told him the house there was being destroyed and 
carried off by other persons, and he had better remove it. I had 
— my sheep for some days and hadn't time to take my corrals 

ray, and. he removed the corrals as well as the house. 

gp Meee ards Dalton came to me to get me to arrange for a common 
fight against the squatters. He w: anted to enter into an arrangement 
with Pioche to give him a 1 tenth part of the lands he might get ona 
new survey in excess of ‘the Hancock survey. I said my mother 
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would give one-half of all she might gain, they to pay half the ex- 
penses. Instead of making the contract with Pioche it was made 
with Mr. Goold, and Mr. Dalton dictated the instrument, the con- 
tract that was drawn up, with the intelligence that it should 
140__— refer to the part of Seas It was dictated by him. 
Ricardo Vejar all this time had the same claim and posses- 
sion which is now occupied by Louis Phillips. 

Q. Under what claim ? 

A. Under the claim of ownership under a partition which had 
been had; under a claim that the lines were established by parti- 
tion; they claimed their lines the same that we claimed ours, under 
the O’Farrell partition ; I know this map (Gaspar ©’Farrell map of 
the partition shown witness); I have known it twenty-five years at 
least ; all during that time Ygnacio Palomares and his successors, 
Henry Dalton and his successors, Ricardo Vejar and his successors, 
have recognized the map, the monuments fixed upon the ground, 
the lines traced upon the map, as showing the lines of the three par- 
ties. 

They have occupied the lands, as to the boundaries recognized in 
the map, by their sheep, their cattle, sowing the land, and leasing it. 

The first time I ever heard of this partition being attacked was 
about a year before making the Goold contract; Dalton then said in 
case of not having success in obtaining new measurement, then we 
will attack Phillips, whe is on the best fraction ; after this period 
there was no change in the way the lands were occupied ; they con- 
tinued to be occupied in the same way—each one occupying his part 

exclusively. 
1-4] I have never as to my knowledge known Henry Dalton to 
claim the right to make use of any [of] the lands set off to 
Palomares and Vejar on the O'Farrell map; never made any such 
claim to me, and never knew of his making it to any one else. 

The Palomares family have claimed the right to make use of the 
lands set off to them on the O’Farrell map; Mr. Phillips, and before 
him Ricardo Vejar, have claimed the right to make use of the lands 
set off on said map to Ricardo Vejar. About two years since Mr. 
Dalton came to my house with a gentleman from San Francisco, and 
offered to give me a guarantee that we would not be disturbed in our 
possession if I would make no opposition to an action which they 
wished to establish against Louis Phillips for a new partition. 

I have paid all taxes which have been assessed to me and to the 
successors in interest of Ygnacio Palomares. I and Phillips paid 
the expense of getting the patent to the Rancho San Jose. I asked 
Dalton to pay a part and he refused, on the ground that the lands 
in which he was interested in those lines were very small. The 
same thing occurred when I asked him to pay a part of the expenses 
of the survey and after patent arrived. 


Cross-examination : 


; Phillips and I received a patent from the U.S. Government 
142 for the Rancho San Jose. I had it recorded in 1877 on the 
demand of Dalton. Phillips paid part of the expense of re- 
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cording, and he w ished it to be recorded. Mr. Phillips and I claim 
under that patent. 

On the final survey there were excluded, I think, about 5,000 acres, 
which were included in the bounds of the O’Farrell map ; the greater 
part of this was excluded from the portion allotted in said map to 

-alomares. Dalton lost from that part of the San Jose set off to him 
about 500 or 600 acres; in all, I think, Dalton lost more than 1,300 
acres. I believe the patent takes in of arrovo land claimed by 
Phillips a large amount not included in O ‘Farrell partition. 

Since the final survey of the Rancho San Jose and San Jose Addi- 
tion I have not been present at anv coversation between Dalton and 
Phillips with reference to the rancho, nor have I been present at 
any conversation between the owners at any time since the decree of 
the U.S. district court in the ranch cases. 

Ygnacio Palomares died in 1864. It was the custom of the country 
Xs let cattlerun more or less over the boundary lines, but Mr. Dalton 

ras there always raising points, touchy, and he always made objec- 
som to the cattle coming over onto his land, and to save trouble 

we made this arrangement. 
143 Question. Prior to the time that the patents of the various 
ranchos were issued didn’t the different owners or claimants 
establish boundaries which they generally recognized as the bound- 
ary lines of the land that the respective parties were to use ? 


Objected to by attorney for defendant Phillips, on the ground 
that the question and response called for is immaterial, irrelevant, 
and incompentent; that what people generally did is not evidence. 


By the Court: It may possibly go to qualify the possession. 


Objection overruled (ruling No. 1), and defendant Phillips duly 
excepted. 


Answer. It never was the general custom in that neighborhood. 
I don’t know how it was elsewhere. We were only in the custom 
of pointing out our lines in case some squatter came there; if any 
one came there Mr. Dalton would say he is on my land. 

I do not know, but I think Dalton, Ygnacio. Palomares, Vejar 
and their successors In interest did not unite in pressing their claim 
before the Government of the U.S. for patents to San Jose and the 
Addition ; my father and Mr. Dalton were not good friends ; the 
number of acres inside the patent lines I claim, under the O’Farrell 

survey, 1s 5,500 acres, more or less. 
144 I-think Mr. Phillips has thirteen or fourteen thousand 
acres; Dalton has six or eight thousand. 

Question. Did Ygnacio Palomares or his successors in interest co- 
operate with Mr. Phillips in the trying to have the patent to the San 
Jose issued as it now is? 

Defendant Phillips objected to the question as being in contradic- 
tion of the record evidence already, and as being secondary evi- 


dence. 
Objection overruled. Ruling No. 2. Defendant Phillips duly ex- 


cepted. 
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Answer. I and Phillips co-operated to obtain the patent as it now 
is, because we could not get any more, and we could not get any aid 
from Dalton to obtain any more. Mr. Goold, who had been em- 
ployed by Mr. Dalton, neglected the matter, and didn’t do anything. 
We were in a position that the lands would be full of squatters, and 
at last we applied for the patent under the last survey. 


Lovts PHIL.tips, sworn on behalf of defendant, testified : 


I am one of the defendants. I reside on the San Jose rancho; 
have lived there since 1863; have resided in this county since 1851. 
I bought from Tischler; he is the person mentioned in the 
145 deed as purchaser from Vejar. In the winter of 1863 I 
bought a half interest in the cattle from Tischler. The cattle 
were scattered everywhere in that neighborhood. I had charge of 
the cattle from 15863 to 1866. After I took possession of them I 
gathered them and put them on my part of the ranch. Dalton was 
living at the Azusa from 1863 to 1866, adjoining the San Jose Addi- 
tion. I saw Dalton during that period. I went there in 1864, the 
first time 1 went there. I go every morning to gather my horses 
and cattle from his land and bring them home. He, Dalton, told 
me hehad made arrangements with Tischler for him to get one steer 
a month for pasture of cattle and horses on his (Dalton’s) land—his 
part of the ranch; the part that had been set off to him. I did not 
learn from Dalton at that time where the lines were, but did after- 
wards, in 1865, before my purchase. In 1865 I was at Clancey’s,and 
he told me Dalton wanted him to pay $20 per month for living there. 
I told him I thought he was on my land. Clancey told Dalton of 
this. Mr. Dalton then wrote me a letter to come over a certain day 
and he would show me the lines. I went over and his son was there; 
he poited out the lines. He told Clancey that he was on his land. 
He then indicated to me the line. He indicated the line of division 
according to the O'Farrell survey. 


146 (Witness here indicated a line on the O'Farrell map as 
pointed out by Dalton, indicating the division line thereon 
between Dalton and Vejar.) 


I was then renting from Tischler. I had at that time the land 
set off to Vejar by the O’Farrell survey. 


(Witness here traced on the map of O’Farrell the boundaries of 
said Vejar allotment.) 


And the lines Dalton showed me were the lines bordering the 
Vejar tracts. Ricardo Vejar pointed me out the lines in 1864. 

Question. Who showed that as his line? 

Answer. Ricardo Vejar, in 1864. 

Question. In 1865, we met at Mud Springs;-just about here he 
was going to run me out that line; there was no talk about the par- 
tition at that time. In 1865 Dalton and I met at Mud Springs, just 
above here; he was going to run me out that line. There was no 
talk of the partition at that time; he was only going to convince 
me that Clancey was not on my land; that he was on his land. 
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When I bought I had this map exhibited to me by Tischler—this 
map. 

(Witness here produced a traced copy of the O’Farrell map 
already in evidence.) 


Tischler said this is my land, pointing out the part allotted to 
Vejar. I paid a valuable consideration for the land. Since 1864 
the land allotted to Vejar on said map has been held and occupied 

by me; no other person has set up any claim to my part of 
147 =‘ the land; I have put $40,000 or $50,000 in improvements on 

that land ; there are two towns built—by purchasers from me 
on the lands which I sold—on my land,Spadra and Pomena; about 
three or four hundred inhabitants in all. I have fenced and im- 
proved a good deal of my land. 


Mr. Wipney: We put it down in the shape of a stipulation on the 
plaintiff that in case of a repartition the plaintiff is willing and de- 
sirous that the partition shall be so made of the lands that may be 
located to the Palomares tract or to the Phillips tract. — all persons 
to whom they may have sold prior to the commencement of this 
suit—we don’t desire in any way to disturb those persons in their 
lands or improvements. 


At the time I purchased the land I would not have purchased it 
at all had I supposed it was undivided, or that Dalton had any in- 
terest in it; I had never heard at that time that Dalton made any 
claim to the Vejar tract; since my purchase of the land I had con- 
versations with Dalton with regard to the land. About three or four 
years ago I had a survey and had the lines run off together at our 
joint expense ; we, Slauson, Dalton, and myself met and ran the 
line. 

(Witness here pointed out the line X, indicating the said line on 
O’Farrell map.) | 


We made this survey because Dalton had a lot of wood cut there ; I 
thought the choppers were on my land and had them arrested ; 
148 = Mr. Wolfskill saidthey werenot onmy land. Finally weagreed 
to see. Then Mr. Slauson, Dalton, and myself ran the-line. 
We took the O’Farrell map with us. Mr. Dalton had it. He pro- 
posed to run a furrow, and I went with him. At the same time I 
had rented toa Frenchman there. Dalton took possession of his 
sheep, and made him pay $200 or $300 for trespass. He had crossed 
over Dalton’s line. This occurred three years ago and after the pat- 
ent. I have paid taxes on that land ever since my purchase. No 
tax has been assessed on that land but what has been paid by me. 
Cross-examination: 

At the time I purchased, the O’Farrell map was given to me with 
that deed. The deed was given to me here in town, and I didn’t 
examine them till I got home. I did not have an attorney to ex- 
~~ the title, nor did I make any examination of the county 
records. 
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Q. At that time, then, you didn’t know whether the deeds and 
conveyances or mortgages, if any, that were executed by Dalton, 
were a the whole ranch or undivided interests or of the segregated 
tract : 

A. I knew all about it, so I didn’t want to examine. I knew all 
about all the circumstances. 

Question. So that you purchased with a full knowledge of the 
claim that Dalton might have? | 

Answer. Yes, sir. : 3 
149 Q. And with a full knowledge of the claim and facts shown 
by the records, you took your deed in the form [in] which it 
was issued to you by Tischler and Schlessinger as a satisfactory con- 
veyance? . 
Answer. Yes, sir. 


Redirect: 


Question. You say you knew all about Dalton’s claim ? 

Answer. I said Tischler’s claim. Before I bought I knew Dalton 
had land there, because I went and paid him rent; but I never 
knew that he claimed any part of the land I bought. I did not 
know anything about Dalton’s claim at that time. I did not know 
at that time of any claim by record or otherwise that Dalton had to 
the part I bought. 


Recross-examination: 


I had no attorney to examine the title at the time of the purchase, 
because I was acquainted with Tischler’s interest in the property. 
I did not then know what the records of Los Angeles county showed 
as to the mortgages and deeds that Dalton nad executed with refer- 
ence to the ranch. I made no examination. 

Question. You simply bought, taking your chances, whatever it 
was ? 

Answer. Yes. 

150 I knew nothing about a decree of the United States court 

confirming the title; I heard of that decree lately, but not at 
the time of the purchase; Fischler did not inform me of the decree ; 
I bought without making any examination of the record title at all; 
I regarded the recorded title of the United States good, and I took 
all the chances; I knew he was in possession there ever since I was 
in the country, and I never heard anything against it, and I re- 
garded that good. When I say that at the time of my purchase [ 
knew of Dalton’s claiming land, I mean under the O’Farrell parti- 
tion—the part towards Azusa. When I went there before I bought. 
Vejar showed me the lines as near as he could—his part, Dalton’s 
part, and Palomare’s part; that was before I had any idea of buy- 
ing; rode all along and showed it to me. “Tischler subsequently, 
when I leased of him, showed me the lines; he pointed out the part 
he occupied, the point Palomares occupied, the part Dalton occu- 
pied, and indicated which was his land and the tracts of the other 
two. That was before I had any idea of buying; it was done so I 
could tell where to run the stock. The first time I had a conversa- 
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tion with Dalton was when I went over to Azusa to ask him per- 

mission to gather up the cattle; this was during the time of my 
lease. | | 

15] Question. Then I understand you to say that the only time 
you had conversation with Dalton was during the time of 

the lease ? | 

Answer. That was the first. 

Question.- Then the next was three or four years ago? 

Answer. I may have had ,conversations between, but not of any 
importance. 

The strip on the south side of my tract I bought from a squatter, 
and gave him $1,200. I don’t know whether it- belonged to the 
‘ancho or not. I preferred buying him out to going to law. I 
bought him out. I did not know he was outside the survey. I did 
not know where they live now; never had the line surveyed. I 
could not tell. I did not give them a chance to contest the survey. 
That is the way Dalton should have done. If I had been over where 
Dalton was, | should have got every inch without going to law. 


SATARNIAO CaRRION, duly sworn for defendant, testified as fol- 
lows: I have been living there near Mud Springs for about 18 years. 
The land belonged to me over 20 years. 

I have known the land there 30 years; I have during this time 
known of the old partition of the Ranchos San Jose and San Jose 
Addition; I heard of it long time ago; I knew about it particularly 
when -Ygnacio Palomares sold me a piece of the land; this was 
about 1855. I learned then about the lines; he showed me the lines 
, which run from the encino to the Tinaja. 

152 Some time afterwards Mr. Dalton rented some land to sheep 
men,and he came to my house —’to go along and show them 
the lines; this was some time ago; I went with him and he showed 
the monuments and pointed out the lines. He showed me the same 
lines that Y. Palomares had showed me when I bought of him, and 
where the San Bernardino road passes he showed me the line also— 
or rather he showed those lines to the sheep men ; the line that ran 
north and south towards the mountains. I went with him in acar- 
riage ; afterwards I saw them running the line about a dispute 
about some wood-cutters ; they ran it from the encino up to where 
my line is; Phillips, Palomares, Dalton, and a good many others 
were there. During all the time I have known the land Mr. Dalton 
has used the land from that line westward towards the Azusa. 
Question. Has he made any use of the land to the east of that 
line? : 

Ans. After that once he came to rent some land there to a sheep 
man, and he came upon my land and I told him it was my land, he 
could not rent that, and he went back and rented other land. I 
have known of Phillips being there ever since he went there. Since 
he went there he has used the land which belonged to Ricardo 
Vejar. 

Witness here, pointing out the Vejar tract as described on the 
O’Farrell map, said: This is the land he occupied, and, point- 
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153 ing out on said map the dividing line thereon marked be- 

tween Dalton and  icenien said: This is the line which 
Mr. Dalton showed to the sheep men the first time they came; he 
came to the line of the Cienega and said: Thisis my line. Theland 
occupid by Phillips was south of the Palomares land. 


Cross-examination : 


. Part of my land is fenced, but it does not extend to the western 
ine. 


RANSON VEJAR, sworn for defendants, testified: I am the son of 
Ricardo Vejar, deceased ; I have been living on the San Jose rancho 
ever since it was founded; I am 51 years of age; I saw them in 
1846, when the partition lines were run; they made partition of the 
ranch, and I know the lines, giving a portion to Dalton, a portion to 
father, and a part to Y. Palomares. Since the partition the respective 
parties have occupied respectively, with stock—cattle, horses, and 
sheep—the part which was assigned them. Palomares occupied the 
part set off to him, Dalton had his separate line and occupied his 
part; my father delivered the ranch to Tischler in 1863 or 1864; 
since that partition the same mode of occupation has prevailed 
always; we have always occupied the lines we had under the parti- 
tion, and others occupied their lines; there has been only the one 
partition. : 

154 E. J. A. BInpERAIN, sworn for defendant, testified : 


I was present when there was a dispute between Mr. Phillips and 
Mr. Dalton about lines on the San Jose. I was gent there by Mr. 
Palomares to go and see the lines of Mr. Phillips and Dalton. This 
was about four years ago. We wentright to the line. There were 
present there Mr. Dalton, Louis Phillips, Mr. Slauson, myself, and 
one or two others. We met there on the ground. They started 
from the encino, and they run the dividing lines between Dalton 
and Phillips, and they, Dalton and Phillips, agreed upon the line. 
They were running the line between Phillips and Dalton ; that was 
the object of running the line. This was in my presence. They 
had some dispute about cutting wood on the line, and that was the 
object of running the line. I don’t know anything about the nature 
of the controversy. 


Cross-examination : 

Phillips had had the wood-cutters arrested for cutting and destroy- 
ing timber. The result of the survey was the line was run, the 
matter settled there, and the men discharged. 

JosE MASCAREL, sworn for defendant, testified : 

I acted as the agent of Miguel Leonis in renting some lands from 
Dalton in Mav, 1877, for pasture. P. Bellearde was the major domo 
of Leonis, and had charge of the sheep. 

155 P. BELLEARDE, sworn for defendant, testified : 


I occupied some land of Mr. Dalton’s as major domo for Miguel 
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Leonis, in charge of his sheep, in 1877. Mr. Dalton at that time 
pointed out to me the division line between him and Palomares and 


Phillips. : 


Mr. Wipxry: I suppose we may state that substantially the O’Fer- 


rall survey in its out boundaries corresponds very nearly with the 
old juridical possession. 
Mr. Howarp: I think that is correct. 


Defendant read in evidence the following : 


[teal Estate and Improvements. Description. 


Five hundred acres of the Azusa rancho, being the homestead of 
Azusa, from point of hills back of vineyard, running E. 39 chains, 
N. 128 chains, W. 39 chains, S. 128 chains, to the point of hills; 
valued at $9,000; improvements, $2,000. 

Also 3,900 acres of Rancho Azusa, bounded north by San Gabriel 
Mountains, east and south by lands occupied by squatters, and west 
by San Gabriel river; valued at $7,000; improvements, $300. 

Also 4,400 acres of San Jose Addition, bounded north and west 
by Government lands, east and south by Rancho San Jose ; valued 

at $9,800. 
156 Also 1,500 acres of Rancho San Jose, bounded north and 
west by San Jose Addition, east by Palomares, and south by 
Phillips; valued at $4,000. 


STATE OF CALINORNIA, 
County of Los Angeles, | 


8 8 . 


6 
? 


, do swear that I am a resident of the county of 
that the above list contains a full and correct statement of all prop- 
erty subject to taxation which I, or any firm of which Tam a mem- 
ber, or any corporation, association, or compeny of which I am 
president, cashier, secretary, or managing agent, owned, claimed, 
possessed, or controlled, and which is not already assessed this vear ; 
and that [ have not, in any manner whatever, transferred or dis- 
posed of any property, or placed any property out of said county or 
my possession for the purpose of avoiding any assessment upon the 
same or of making this statement. 
G. W. MORGAN, 


Sec’ty M. C. L. & W. Association. 
, A. D. 


A. W. RYAN, Assessor. 


Subscribed and sworn to before me this — day of 
1879. 


T. D. HOLLIDAY, Deputy. 


JoHn» G. Downey, called for the defendant, sworn, testified : 


157 I know Henry Dalton. I and Judge Howard were ap- 

pointed by the Pioche estate to make an estimate of the value 
of lands for the Azusa and additional lands; this was for a loan men- 
tioned in the mortgage. Mr. Dalton showed us the lines from the 
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San Gabriel river to his house, and from there, following east, along 
the foot of the hills close to what is known asthe Mud Springs. He 
undertook on that occasion to point out to us the eastern boundary 
of his ranch. He gave us that point where we arrived. at as being 
the division line. 

Question. Between him and Palomares on the other side ? 

Answer. Palomares’ name was not mentioned—the Mud Springs. 
I didn’t know what ranch that was located on. 

Question. At any rate he gave you that as his eastarn boundary ? 

Answer. He told us that was the boundary of the land we wanted 
to see. 


G. W. MorGay, called in rebuttal for plaintiff, testified : 


I was one of the board of directors of the Mound City Land and 
Water Association, and one of the principal parties connected with 
the negotiation from Dalton for purchase of property purchased of 
him from Wolfskill, Seawell, and others. Wesupposed the corpora- 
tion was buying an undivided one-third interest in those ranches— 
the San Jose and San Jose Addition; that was so represented 

to us. 
158 Question. Did you have any negotiation with Mr. Phillips 
with reference to repartitioning it and establishing the final 
or boundary lines, and executing conveyances backward and for- 
ward to settle and adjust the partition ? 

Answer. We had such negotiation, I believe, in 1878, My mem- 
ory is, a committee was appointed to see him and arrange for ad- 
justing the matter; in answer to us he met our board in the city. 
Mr. Phillips maintained at this interview that a partition had been 
made. We represented in justification of our position, gave the 
bills that had been given to us by Mr. Dalton, and his statement in 
regard to it; also Mr. Wolfskill. We were told by Mr. Dalton that 
theré had been an understanding reached between himself and the 
other parties in interest as to occupation, and said and found, and 
division was reached—each was to occupy certain boundaries for graz- 
ing purposes. Mr. Dalton maintained that that was only a tempo- 
rary arrangement for grazing purposes. We proposed on that basis 
to reach a conclusion like this: Mr. Phillips would concede to lose a 
certain boundary, giving us several hundred acres more of land than 
what was in the boundaries. Mr. Phillips agreed upon certain con- 
ditions being complied with by the company to extend the lines and 

give us more land than was included by the old O’Farrel sur- 
159 vey. Mr. Palomares also agreed to pay $500 and leave the 

old lines as to him. The lines marked exterior boundary on 
Defendants’ Exhibit 10 show the lines that we agreed upon with 
Phillips and Palomares. In the assessment that was given by the 
Mound City Land and Water Association the lands were described 
over there as an undivided interest in the ranches; [ did not make 
that statement; I don’t recollect it now; I guess that is my signa- 
ture; I suppose it was probably made out by the assessor and handed 
to me; I suppose it included somewhere about the quantity of land ; 
I suppose it would have undoubtedly to be based upon the supposed 
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amount, perhaps, as I don’t remember now. .In the matter of the 
settlement of the boundaries the matter was written out by our at- 
torneys, and we as a company adopted it by a resolution, and they 
stated before the board that whenever we lifted the mortgage that 
they would comply with the agreement; they didn't sign the paper; 
Palomares agreed to pay some consideration in adopting the final 
lines. 
Cross-examination : 


There were fifteen or sixteen hundred acres, perhaps, under the 
O'Farrell survey of theSan Jose ranch allotted to Dalton in the orig- 
inal partition. | 

Mr. WipNEY: 2,652 was the number of acres. 

(Witness resuming.) 

Q. At the time you made out that tax statement you say 
160 you were giving in addition to that the lands you thought 
' you would get by settlement ? 

Ans. I don’t know the reason it was. made out that way ; it was 
handed me by the assessor. 

Question. Why then did you swear to a document describing the 
lands in San Jose as 1,300 acres bounded by Phillips when you say 
you had 2,600 undisputed and 665 acres which you got by this set- 
tlement? | : 

Answer. I suppose, as I said before, I was indifferent. I didn’t 
pay very close attention, I suppose he got it upright. He made 
the statement. I didn’t make it out. This exterior boundary on 
the map was made on the map after the agreement with Phillips to 
include the 665 acres. This map of the company’s lands was made 
by a surveyor. This map was made some Ume in the fall of 1873, 
verhaps 1879. T got him to make the map, explaining those lines 
in accordance with that understanding. When we made those nego- 
tiations to buy from Mr. Dalton we had no lines run on the ground 
by the surveyor tll after the purchase: but at the time of the pur- 
chase Mr. Dalton showed us certain stakes and lines. He showed 
us a map known as the O'Farrell map, I think, before we made the 
purchase of him; that map showed a certain division made be- 
tween Palomares, Dalton, and Vejar; certain limes and the names 

of those parties written within the lines. 
161 Here O’Farrell map shown witness. Witness, proceeding, 

said: It was not that map; it was not the O’Farrell map. 
Mr. Dalton may have shown us this map, but the map he mainly 
showed us was another, which showed the United States patent 
laws. I think I saw this map (the O’Farrell map) at the time. We 
had a search of the records made. There was reference made by 
Mr. Dalton to something that he claimed was not a final partition ; 
we so understood it at the time. Hespokeof it that there had been 
an understanding as to the boundaries or occupation, and that 
Phillips, Palomares, and himself had occupied within those bounda- 
ries until the final patenting of the ranch, which had cut down the 
ranch, and he claimed to haye lost more than any one else, and he 
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claimed a right for a new partition ; that the old understanding for 

asture purposes was not just to him, and the reason the partition 

in the first place was not final; it was understood the boundaries 

were not yet fixed by the Government; I was asking that, and he 

represented we would get more Jand themselves in the boundaries, 

as shown by the boundaries of occupation, as then occupied by the 

respective parties. He claimed we would get in a division several 

~— hundred more acres,and perhaps 2,500 acres. I did not goto Phillips 

nor to Palomares, or inquire of him whether it was understood by 

» him to bea nal partition. I knew the three parties and 

162 their successors were occupying different parts of the ranch, 

and I made no inquiries of them as to how they understood 

that partition to be. I think I heard of O’Farrell map at the time 

of purchase. I knew there wasa sort of partition, as Dalton claimed. 

I didn’t know the actual facts. He, Dalton, represented that not 
final. 


J. W. GILLETTE, sworn for plaintiff, testified : 


The old O’Farrell map and the decree of partition of the court of first 
instance of 1846 has never been recorded in the recorder’s office of 
Los Angeles county. I have heard that there was such a document 
in the U.S. surveyor general’s office, but have not found it. We 
have had it in our abstracts. I have heard it was filed in the sur- 


, veyor general’s office. 

| Admitted that Stephenson would testify that Louis Phillips has 
| in the Rancho San Jose 9,286 acres lying inside the lines of the 
vatent and the O’Farrell partition and 84 acres in the Addition to 
Rancho San Jose; that Palomares has 10,421.20 in the San Jose 
within the patent and the O'Farrell survey, and that Dalton has 
2,633.10 in the San Jose and 4,346.64 in the San Jose Addition within 
the patent and O'Farrell survey. 


J. S. Stavsay, for plaintiff, testified : 


Tam the president of the Los Angeles County Bank, the 

163) same corporation to which Wolfskill and Henry Dalton exe- 

euted their mortgage to of the Ranchos San Jose and Addition. 

Question. At the time the mortgage was executed what was the 

statement of the bank as to the interest it was getting, whether un- 
divided or what? | 

Answer. It was represented and stated to me. I am acquainted 

with the quality of the land claimed by Palomares and as claimed 

by Phillips, and as to that land lying between the Dalton lines in the 

n Jose and San Jose Addition. I have been over a considerable 

rtion of the San Jose Addition and the San Jose in controversy. 

r. Palomares’ land I could not state much about, nor with Mr. 

Phillips, but generally know the character of them. With the 

water and quality of soil on Mr. Phillips’ land, the water and quality 

of soil on the San Jose Addition and that portion of the San Jose 

which they claim as theirs under the partition, there is about five 

> to one in value—that is, Phillips’ part as he now claims it, is five 

t 


a 


times as valuable as to quantity and quality as that claimed to be 
10—1239 
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set off to Dalton under the patent lines—just about five times as 
much in the San Jose Addition from that Mr. Phillips has in that 
portion of his claim to be set off to Dalton by the partition. There 
are no facilities for irrigating the lands set off to Dalton; there is a 
little spring there for sheep. There is an artesian well ; ‘flows half- 
inch of water. 


164 Cross-examination: 


Putting the land back to the uses to which it was applied under 
the old Mexican usage, I should say there was a great difference in 
the value—three-fourths brush, one-fourth clear. I never heard of 
the old Mexican partition till ‘after this suit was brought, then I 
heard of it at the time I was taking the land; there was an agreed 
arrangement for partition; thero was an aqreed arrangement for the 
partition ; I didn’t hear anything about the parties holding sepa- 
rately, but only this statement, and referring me to an agreement on 
the records of the Mound City Company as to the agreed partition 
between Phillips and them; never heard of there having been a 
partition until after this suit was begun; never read the patent ; I 
suppose it was on record. 

Question. Didn’t you write a letter to Mr. Palomares as president 
of the bank ? 

Answer. I told him what the sheep men who had rented from us 
said ; they were complaining of his sheep running on their pasture. 

Question. If there was an undivided interest there he had just as 
much right to the land there on your side ? 

Answer. No; our lines showed our interest in that land. 

Question. You could not give the right to pasture upon any part 

of the ranch ? 
165 Answer. Well, can’t you agree among yourselves? I never 

had heard of this partition till after that deed from the Mound 
City Land and Water Company; after that was the first. I never 
heard of any partition, only as they stated they had agreed with 
Phillips. I didn’t go to Mr. Phillips to ask anything about the par- 
tition. I knew perfectly well that Mr. Phillips was occupying part 
of the ranch, and that he claimed the right to sell a certain portion 
of the ranch, and knew he sold to others. I never knew his selling 
anything on the ranch, except to the Garey outfit. 

Question. You knew he was occupying that certain portion of the 
ranch ? 

Answer. I didn’t know he was on the San Jose ranch, oniy I 
heard that San Jose ranch ran all over the country. I knew Spadra 
was on this ranch. Tonner told me Rubottom there had bought of 
Phillips. This was before I took the deed, but not before the mort- 
gage was taken. We had a mortgage on this Rubottom place. 
Judge Widney, our attorney, passed on the title to the Rubottom 
place before we took the mortgage. In both the mortgages we took 
from the Daltons and from Wolfskill we took undivided interests 
in the San Jose, so the mortgages state. 
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Redirect : 


I think on the Dalton part, that they claim he should be 

166 ‘limited to, there are 2,000 to 2,500 acres pasture land; the 

rest of the land is brush, wash, and hills; on the Phillips 

part there are not more than 1,500 to 2,000 acres pasture land; I 
know the land—good grain land and good tree land. 


Henry Darton, called for plaintiff in rebuttal, testified : 


Iam the person referred to in the United States patents in evi- 
dence, and am the person referred to by the various witnesses ; I 
recollect the decree of the United States court that was entered in 
the San Jose and San Jose Addition. 

Question. State the nature of your claim with respect to the lines 
called O’Farrell lines of partition of the ranchos, and the declara- 
tions and assertions made by you with regard to the nature of your 
claim from the date of the decree of the United States court down to 
the issuance of the patent,and from the issuance of the patent down. 
State the manner in which you treated those old lines, so far as the 
partition of the lands, or occupancy, or anything else is concerned ? 

Ans. After the decision of the district court we agreed we should 
hold on the-old lines till such time as they were changed, and we 
did claim from the Government from that time nearly to the present 
by the O’Farrell survey. 

Question. I didn’t understand. 

Ans. From the time of the decision of the district court we 
167 have been claiming our true lines by the O’Farrell survey. 
We called them our true lines. We have been prosecuting 

that claim, I, at least, and my assuciates, till within a short time. 

Question. You mean the exterior boundaries ? 

Answer. The exterior boundary lines of the original grants; I 
have expended over $20,000 in trying to establish the old lines; that 
is, the outer boundaries as titled by judicial possession. Of course, 
Palomares and Vejar have faithfully aided me in that prosecution. 
The Department have finally insisted on a compliance with the de- 
cree of the district court. I subsequently claimed under the law of 
1866 all the lands excluded from those surveys as far as my portion 
is concerned and still have been unsuccessful. During all that in- 
terval we have held the property probationally according to the 
O’Farrell boundaries, until such time asthe final separation could 
take place. I have invariably, where I had opportunity, warned 
all persons of my rights in the property. I notified Mr. Garev, the 
man that purchased Pomona property ; I notified Mr. Hall; I noti- 
tied Prager, who had purchased a Jot; I explained to him that he 
could not get a clear title and he refused to take it; I told bim I 
claimed an undivided one-third of the whole tract. 

I had a conversation with Tischler, he who bought of Vejar ; don’t 

recollect the vear; presume it was after his purchase; he 
16S asked me if I had an undivided interest in the land. I told 
him I had one-third undivided ; I explained it to him. He 
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said he was very sorry that he did not know it before he bought the 
land. I warned him of the consequences hereafter. 

Question. Did you have any conversation with Y. Palomares after 
the decree? | 

Ans. He claimed to own all the ranchos entirely; we couldn't 
have anything to do with him. He proposed to control the decree, 
assumed the proprietorship, and said I was an intruder. [ had some 
conversation with him about claiming the ranch undivided under 
that decree, but I don’t recollect the conversation. I don’t recollect 
much conversation with Vejar on the subject; he was satisfied with 
whatever took place. 

Ques. Did you have any conversation with him at all ? 

Ans. I have had, no doubt, because I have explained to them all, 
you know, we should have our property divided up. I warned 
them all up to that respect; every conversation referred to that and 
that only. I warned them all the time—everybody that accepted 
the patent—and they were trying to sell their land. I told them 
they could not sell it properly. | 

Q. Mr. Phillips spoke of your pointing out the old lines of the 
O’Farrel survey at different times; state for what purpose those lines 

were pointed out. 
169 Ans. I have always pointed them out so as not to encroach 

on each other until the division took place, so that the bound- 
aries should not be altered. The reason why we occupied the re- 
spective portions was because Ricardo Vejar was established at the 
place called Perew Josa,on the southern part, my predecessor on 
the western boundary, and the partition was made to include the 
lands approximating the residences; consequently the addition to 


San Jose, being all west of the remainder, fell to my portion, with 


a small part of the San Jose. 

Question. After, the decree of the United States court did you, 
Palomares, and Vejar, or their successors, at anv time get together 
and mutually agree that those old lines should be the lines dividing 
the respective absolute ownerships in fee undivided of the segre- 
gated tracts? : 

Answer. We didn’t exactly meet together, but we agreed that way. 

Question. Did you understand the last question and the answer? 

Answer. I understood the question to be, Had we agreed or disa- 
greed ? 

Question. State if subsequent to the United States decree in these 
‘ases Whether you Palomares, and Vejar, or their successors in in- 
terest, at any time made a mutual agreement with reference to the 

occupation or partitioning the present partitioning of the ranch. 
170 Answer. When we met we agreed to join and prosecute to 

our outer boundaries. Goold, the attorney, was engaged with 
Mr. Palomares to give him a certain portion of the land acquired. 
Phillips agreed to give a certain sum of money. 

[Question.] State what agreement, if any, you made with refer- 
ence to the interior partition lines of the ranch after the decree of 
the U.S. district court—whether you made any agreement or not. 

Answer. After the decree of district court we made no further 
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agreement than to respect the boundaries as ane stood until they 
were changed—until they were legally subdivid 

Question. Respecting how or for what purpose ‘ 

Answer. Grazing. I forbade them to sell; I would never sell an 
inch until I could sell it jlegally ; therefore miné is rented. I had 
to lose it, but it is in there. 

Question. To what extent and for what purposes were those lines 
respected after the decree and patent, giving undivided interests ? 

Answer. Because we could not help ourselves ; we could not get a 
decision nor anything done; therefore we were obliged to submit to 
the lines we had. 

Question. No; but as between two or three persons ? 


177i Answer. We agreed to respect those boundaries. 


Q. For what purposes ? 

Ans. For grazing or any other purpose, as regards myself; not for 
selling, because I never sanctioned any sales. 

Question. Now, Mr. Dalton, so far as the absolute title was con- 
eerned, to what extent were those interior lines observed under the 
decree of the court? 

Ans. To the same extent as they have been to the present day; 
each party submitted to the lines. 

Question. For what purpose ? 

Ans. For grazing. Our actions were to oben the lands, and the 
Government took off 14,000 acres, more or less, from my portion and 
Palomares’. I ever claimed a division from the other parties, and 
we had to do the best till we could get it, and I have been begging 
and trying to have this partition suit made, and made all efforts in 
my power; never recognized the partition lines since the decree as 
absolute, permanent boundary lines. The statements of the wit- 
nesses to that effect are untrue. If they said those were permanent 
lines they were not true; it is falsehood. It was never contem- 
plated on my part. They have admitted it was not so. A large 
area of lands was excluded by the U. S. survey, which was 

within the old O’Farrell survey. They belonged to us, 
172 but they were made public. The O’Farrell survey made 

, about 30,150 acres and the U.S. patents make 26,000, leav- 
ing 8,900 to each party. Some time ago Mr. Philips was renting 
the lands for shares, and was encroaching beyond the limits belong- 
ing to him ; then his reason was he didn’t know his boundaries, and 
he introduced—seemed to have a survey made, so as he would know 
his boundaries; but I don’t think that cuts any figure. The char- 
acter of the lands excluded from my portion under the old partition 
by the Government were the best lands. The lands they would con- 
fine me to in the San Jose Addition and San Jose cannot be irri- 
gated at all, except two or three acres from: springs. 

Question. State the comparative value, excluding all improve- 
ments, of the lands that Phillips now claims, compared with what 
you have—what they claim you should have. 


Objected [to], and because the comparative value when the par- 
tition was made is the correct one. | 
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Objection overruled (ruling No. 4.) 
Defendant excepts. 


Answer. It is worth about three times as much. I take them as 
a Whole—that of Palomares and Phillips; that is, each one of them 
is worth about 3 times as much as the part they claim I should 
173s have. © They have gota great many springs and rivulets run- 
ning about the place. I would value Phillips’ land at $50 
per acre, excluding improvements ; Palomares’ the same. The land 
they would confine me to [ would hardly put ten. A small portion 
of this last is grazing land ; say, 2,000 acres good grazing land. The 
rest of the land is washes of the San Dimas and those hills that rise 
there; brush and stone is the vegetation on them. The greater 
part of Phillips’ tract is good ; I don’t know how much is not good. 
I don’t think any portion of the Palomares land is totally bad ; 
about the stag or steer paid us rent. Palomares used to graze all 
over my place; sometimes he used to give my wife a bullock. I 
didn’t pay any attention to it; I never interfered. My major-domo 
had a field of wheat, and Palomares’ eattle broke down the fence 
and destroyed considerable, and after a number of declarations he 
killed a lot of them. Palomares came, and I told him the major- 
domo ought to have shot him himself, and I told him, You can 
have the use of the pasture, and I will give you room, but you must 
send me.a choice bullock every week, or I will prosecute you. He 
finally consented to do so. You can do it every week, and [ will 
allow vour neighbors to participate in the pasture. Those are the 
facts: It was a tax [ levied upon them for misconduct. Palomares 
seems to have a hard memory. He had nothing to do with the 
San Jose Addition ttle—Azusa rancho. That was long 
174 since the decree of the Chited States court a few Vears ago, 
Mr. Palomares has a very convenient memery, but that is 
very good ; that has nothing to do with this business. _ 

Question, Did Yenacio Palomares, Ricardo Vejar, or their success- 
ors, since the deeree or the patent, come te you for the purpose of 
establishing a tinal partition of the ranches ? 

Answer. No; the one time when we ever agreed on prosecuting 
the outer boundaries—that is the only time we met’on the subject, 
and that was limited to the exterior boundaries. 


Cross-examination: 


After the patent was issued we made no new agreement at all; we 
went on and occupied the land the same as we did before; I never 
ceased saying, begging, and warning; they never agreed to my fre- 
quent assertions In any way; they always put me off and came to 
no determination. After the lands were rejected by the Government 
I tried to claim to own the excluded Jands under the act [of] 1866. 
I presented a petition to the land office, and claimed, under the act 
of 1866, to own all that land which had been excluded from the 
O'Farrell survey and which had been by that survey given to me; 
I claimed that was an undivided right to me. This was after issu- 
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ance of patent. Of course I was satisfied with the partition 
® made by Juan Gallardo when the O’Farrell survey partition 
was made. We were all satisfied at that time. 


Counsel for plaintiff objected to the testimony. 


The Court: There is no contest, but that all the parties were satis- 
fied with the O’Farrell survey. There is no dispute on this. 


Attorney for defendant said: We want to show that these lands 
were equally and equitably divided, according to the uses of that 
period. 


Witness resuming: They were not; I accepted the division because 
I thought it binding under the O’Farrell survey; I was satisfied 
with it. 7 

Question. You said this old partition was simply for grazing pur- 
poses. 

Answer. No; defined the property belonged to each party. It was 
intended at that time to be entirely a final thing between the parties; 
that was the object. 

Question. Looked upon by you all as the final arrangement of 
your lines ? 

Answer. We applied for it before the land commissioners individ- 
ually, and they recognized it as undivided, and the Government re- 
garded it otherwise. Up to the decree of the district court we all 

looked upon that as the final settlement of the lines. 
Lio Question. There was never any new or other agreement 
~ made afterwards between vou three? 

Answer. No. 


A. F. Coronet, called for defendants, testified : 


I was one of the assistants of Juan Gallardo, who made the parti- 
ion in 1846 of the San Jese and San Jase Addition. I was on the 
land at the time: examined it and the lines. We took them on the 
lands. I know the comparative values of lands as they were esti- 
mated in those davs. I think the allotments under the O'Farrell 
partition were equal and just in values. 

Cross-examination : 

I speak of the whole areas as allotted under that partition. I 
know the land allotted to Dalton over towards the foot of the moun- 
tains. I think they were not the richest of his allotment; the water 
came down from the mountains during the rains; they were rich 
in wood and pasture sometimes, but they didn’t then serve for agri- 
culture; in those times the value was based on pasturage, not agri- 
culture. 

The Court: According to the usage and custom of the Mexican 
government, what was the effect on that government of a juridical 
survey ? 

Answer The juridical survey was the last act, all parties consent- 
| ing thereto ; the juridical possession was the last act to assure 

177 ~—stthat =property; after the government gave the title to any 
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person juridical possession had to be taken; then afterwards, if 
it was incommon partition, was the last act. Until the Juridical pos- 
session was given the parties have no right to occupy anything, and 
until it was measured out finally it was an imperfect grant; when a 
grant was made within boundaries containing several leagues the 
officers of the Mexican government had no authority to give pos- 
session for over one league; that would not be legal hor bind govern- 
ment; and the titles always contained the words “ more or less,” 
which covered a half league or more. 


R. M. WipneEy, called by defendants in rebuttal, testified : 


I am the legal advisor of the Los Angeles County Bank, and have 
been for years past; that abstract to which you refer and which is 
now before me, which contains the deed from Dalton to Pioche, 
already read in evidence, I cannot state at what date that was handed 
to bank ; it is dated August 4th, 1876. I believe the first mortgage 
the bank took was in 1874. The next document of the bank was 
dated in 1877, and I have no doubt the abstract was furnished me 
at that time; the abstract then contained, no doubt, this deed to 
Pioche; well, I presume it was in 1876, because we had quite a 
number of instruments added ; my first knowledge, I think, of the 
O’Farrell survey was when Dalton and Wolfskill were applying for the 

first loan; there was then submitted to me an abstract, and I 
178 ‘think it had that first document in it. No doubt it referred 

to some partition. I examined that through, and my recol- 
lection is now that I went and enquired of the abstract office if 
there was any record in this county showing any such partition. I 
learned there was not. Then, at the same time, I went through the 
abstract and found the U.S. patent conveying undivided interests, 
and that the patent recited the old partition of 1846, or rather the 
old O’Farrel] survey, was not there, which was presented to the U. 
S. land commissioners ; also the decree of the U.S. court decreeing 
upon the issues raised that they held undivided one-thirds; and, 
upon finding there was no record in Los Angeles county showing 
that the land had ever been partitioned—only_ that one reference to 
it—I wrote the declaration that the title of Dalton was an undivided 
interest. I advised the bank to take their mortgages. I never said 
the O’Farrell survey, or the act of Juridical possession—I mean the 
decree of the court of first instance. 

Question. You remember Dalton’s giving a mortgage to the bank 
in 1874, October Ist, in which he mortgaged an undivided one-half 
in San Jose Addition, he having previously conveyed a half interest 
to Pioche; also an undivided part of the rancho San Jose, amount- 

ing to about 1,600 acres ; how did you arrive at that ? 
179 Answer. Let me have the original mortgage and I will 

show you the addition to it. The mortgages are always drawn 
in the bank. I furnish my opinion on the abstract. I seldom see 
the mortgage. The mortgage is in Slauson’s handwriting. They 
sometimes come into my office for review, and in this case I think I 
added the words “also all the right, title, and interest in the San 
Jose and Addition.” Dalton had actually 2,600 acres set off to him 


Pe ee Ee pe ge ORE Gee, tea La ee ~ i + ee ay Sot fo 
ian i gees at eS aA eee SMe ae eS Sk PRS Fy ey Aan Mey Eeeee eS Se x Bie share 452 tice = s 
no OL ee BS “ce aie hat peg 5m © : K Se ee eS ee ee 5 i ye ee a ir oss > 


MOUND CITY LAND AND WATER ASSOCIATION ET A ., &C. 81 


in the San Jose by the O’Farrell survey; I understood that that 
quantity would come in. 

The mortgage of 1877 describes the premises as the Azusa ranch, 
the San Jose, and the San Jose Addition, all his right, title, and 
interest. After making the mortgage to Pioche, Dalton had one- 
half interest in that portion of the San Jose. My recollection is I’ 
examined the mortgage from Daltoi to the bank before he executed 
them, and told Slauson that his interest was undivided, and had 
that added to the description in the mortgages to the bank from 
Dalton and Wolfskill. 


Henry Datton recalled for plaintiff: 


That document to Pioche, of date July 13, 1864, in which I go on 
and state that I am the owner of the Azusa, situated in Los Angeles 
county, bounded and described according to a map of the same an- 
nexed to the testimonial, showing a partition of the place called San 
Jose between Ygnacio Palomares, Ricardo Vejar, ond Henry Dalton, 

in which reference is made to the old partition map. This 
180 was drawn up by Mr. Frankel; he was attorney for us at the 

time. This document was delivered to Pioche, and I found 
it after his death in my tin box in their office; that is the only de- 
scription that we could make at that time that we were entitled to. 
We had to prosecute one case; the patent had not issued then. 
We knew then at that time that land I claimed would be excluded 
from the patent. We had made the surveys. Thev fought against 
the surveys, and thus were compelled. Pioche undertook to stop us. 
He said he would undertake to get the patent according to the true 
boundaries according to his agreement. 

Question. About the time the U.S. patent was being issued for 
the San Jose did you give notice to Palomares and Vejar, or their 
successors as to the patent, not to receive it? 

Ans. I wrote to them people at all times, even threatened them, 
because we must have the patent according to our own boundaries, 
and I wrote to my son not to receive the patent; they did join with 
me. 

Question. What did you in trying to get them to join with you in 
emploving attorneys to secure the lands according to the O’Farrell 
survey ? 

pene Mr. Robinson came down in behalf of Goold. He and I 
went over to Palomares’ house, and we agreed to give Mr. Goold 

one-half the land he might acquire outside the Hancock sur- 
181 vey. Phillips agreed to give a certain sum of money, and 

after that Phillips and Palomares accepted the patent against 
my protest. They said they wanted to sell, and I told them they 
had better wait. I could not help myself. I was in Mexico when 
they got the patent. They got the patent as quick as they could. 
It was not got in 1877. They got it while I was in Mexico, and I 
came back in 1875. 


Plaintiff read in evidence deed from Francisco Palomares to T. 
Yorba, of date one thousand eight hundred and seventy-nine, in 
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form of grant, purporting to convey all the right, title, and interest 
of said Palomares in the Rancho San Jose and every part thereof, 
excepting a tract of 73 acres conveyed to A. J. Hutchinson; deed 
from said Yorba to Lugarda A. de Palomares, date 3d_ of November, 
1880, in form of grant, ‘all the right, title, and interest of said Yorba 
in the Rancho San Jose and ever y part and parcel thereof, except- 
ing and excluding 700 acres of land belonging to said rancho here- 
tofore sold and conveyed by said Yorba to Concepcion Soto. 

Defendants object to the reading of said deed without the deed, 
excepting a portion thereof is produced. 

Objection overruled. (Ruling No. 5.) 


Mortgage from Francisco Palomares to the F. and M. 

182. Bank, 12th of January, 1878, conveys all the right, title, and 

interest of said Palomares in the Rancho San Jose, excepting 
therefrom certain specific parcels. 

A mortgage by same to same, 6th February, 1878, remises and 
releasing his right, title, and interest in the Rancho San Jose, ex- 
cepting certain specific parcels. 

A mortgage by same to L. Longstreet, 19th of March, 1878, grants 
all the right, title, and interest of said Palomares in the Rancho San 
Jose. Admitted that the specific parcels mentioned in the foregoing 
mortgages are within the limits of the Ygnacio Palomares claim. 


The foregoing was all the testimony. 
The following are copies of notices of intention to move for new 
trial, with endorsements thereon: 


Notice of Intention to Move for a New Trial. 
Title court and cause. 


— take notice that defendant, Louis Phillips, intends to move 
this court to set aside and vacate the decision and judgment hereto- 
fore made and entered herein on the 28th day of February, 1882, 
and to vacate and set aside the findings therein, filed on said day, 
and to grant a new trial of said cause. Said motion will be made 

on the following grounds: 
183 First. Insufticiency of the evidence to justify ihe decision 
and findings of the court, and because the same are against 
law. : 

Second. Errors of law occurring at the trial and excepted to by 
the defendant. 

Third. Newly-discovered evidence material for the said defendant, 
and which he could not have with diligence discovered and_pro- 
duced at the trial. 

Said motion will be made upon a statement of the case to be filed 


and upon affidavits. 
THOM & STEPHENS, 
Fr. H. HOWARD, 
Attorneys for Defendant, Louis Phillips. 
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To plaintiffs and R. M. Widney; to defendant, Henry Dalton, and 
Smith, Brown & Hutton, his attorneys; to defendant, Lugarda A. de 
Palomares, and Francisco:-Palomares and Andronica Sepulveda, E. 
administrator of the estate of Francisco Palomares, deceased, and 
Chapman & Graves and F. H. Howard, their attorneys. 


Received copy of above this 10th day of March, 1882, after filing. 
SMITH, BROWN & HUTTON, 
Attorneys for Dalton. 
R. M. WIDNEY, 
Attorney for Plaintiff. 
GRAVES & CHAPMAN. 


184 sut in making this acknowledgment of service we state 
that we have withdrawn from the case before this service. 
G. & C. 


F. H. HOWARD, 
Attorney for Defendants Francisco Palomares, Lugarda A. de Palo- 
mares, and Andronica Sepulveda, E. Adm’r of Francisco Palomares. 


Endorsed: Filed March 10th, 1882. 
A. W. POTTS, Clerk, 
By A. RIMPAU, Deputy. 
Notice of Intention to Move for a New Trial. 


Title of court and cause. 


Please take notice that the defendants, Lugarda A. de Palomares 
and A. E. Sepulveda, administrator of the estate of Francisco Palo- 
mares, deceased, intend to move the court to set aside and vacate 


the decision and judgment heretofore made and entered herein on 


the 28th day of February, 1882, and tovacate and set aside the find- 
ings therein filed on said day and to grant a new trial of said cause. 
Said motion will be made on the following grounds: 
Ist. Insutticieney of the evidence to justify the decision and find- 
ings of the court and because the same are against law. 
185 2nd. Errors in law occurring at the trial and excepted to 
by the defendants. 
3d. Newly-discovered evidence material for the said defendants, 
and which they could not have with diligence discovered and _ pro- 
duced at the trial. Said motion will be made upon a statement of 
the case and upon affidavits. 
KF. H. HOWARD, 
Att’y for Defendants, moving. 


To plaintiffs and R. M. Widney, Esq., their attorney ; to defen- 
dant Henry Dalton and Messrs. Smith, Brown & Hutton, his attor- 
ney ; to defendant Louis Phillips and Messrs. Thom & Stevens, his 
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Copy of within notice received this 11th day of March, 1882. 
R. M. WIDNEY, Aderney for Plainteff. 
SMITH, BROWN & HUTTON, 
Atterncys for Defendant Dalton. 
THOM & STEPHENS, 
EF. H. HOWARD, 
Atteracy- for Dofcerdant Phallips. 


Radered >: Filed March DT, PSs. : 
A. W. POTTS, Clerk. 
By <A. RIMPA U, Deputy. 
ISD Ntoprileation, 


Title ef court and cause. 


It is stipulated in the above-entitled case that there be only one 
statement on motion for a new trial in the case, and that the state- 


ment made on the part of Louis Phillips stand on the statement on 
the part of the other defendants moving for a new trial. 
R. M. WIDNEY, 
Attorney for Plaintiffs. 
SMITH, BROWN & HUTTON, 
Attorneys for Plaintiff Dalton. 
F. H. HOWARD, 
Attorney for Defendants Lugarda de Palomares, 
L. A. Sepulveda, Adm’r of Est. of F’co Palomares, Dec'd. 
THOM & STEPHENS, 
Attorneys for Defendant Louis Phillips. 
Filed March 15, 1882. 
A. W. POTTS, Clerk, 
By E. A. OWEN, Deputy. 


And the time for serving this statement having been duly ex- 
tended to April the 14th, 1882, the defendant Phillips now moves 
the court to grant a new trial on the grounds stated In said notice 
of intention; and the said Phillips hereby specifies the following 
particular errors occurring at the trial and excepted to bv said de- 

fendant: 
187 First. The court erred in overruling defendants’ several 
objections to the admission of testimony. Said rulings are 
marked in this statement No-. 1, 2, 4, and 53. : 

Second. The court erred in overruling defendants’ motion to strike 
out testimony. Said ruling is marked ruling 3. 

The defendant Phillips hereby specifies the particulars in which 
the evidence herein was insufficient to justify the findings and de- 
cision of the court, as follows: | 

The defendant specifies the following particulars in which the 
evidence is insufficient to sustain the findings and decision: 
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First Specification. 


The evidence is insufficient to sustain the second finding, in this, 
that it appears from the evidence that the Ranchos San Jose and San 
Juse Addition were, by the Judgment of the court of first instance, city 
of Los A duly made and given in 1846, said court having juris- 
diction of the subject-matter and parties partitional between Francisco 
Palomares, Ricardo Vejar, and Henrv Dalton, and that they and their 
successors in interest, including the Mound City Landand Water Asso- 
ciation, have ever since es and ee in —— the 

respective parcels allotted to them by sai tition, and recog- 
1SS__ nized _ the validity thereof, and because emcee from the 

evidence that neither the Mound City Land and Water As- 
sociation nor their predecessors in interest have been at any time 
since said partition an owner of an undivided one-third of said 
ranchos, or either of them, or of any undivided interest whatever. 
The evidence is insufficient to sustain that part of: said finding 
wherein the court finds that the patents therein referred to convey 
an undivided one-third of said ranchos to each Henry Dalton, Ygna- 
cio Palomares, and Ricardo Vejar, because it appears from the evi- 
dence that the lands in said patents decribed had been previously 
partitioned between them, as above set out; and that the patents in- 
ured to each of them respectively, conveying the separate parcel 
which each held in said ranchos under the partition ;.and because 
it appears from the evidence that the Mexican grants for said ranchos 
were perfected by departmental approval and juridical possession, 
and they were purchased under the Mexican regime. The evidence 
is insufficient to sustain that part of said findings wherein the court 
finds that by proper mesne conveyances the Mound City Land and 
Water Association, Louis Phillips, and Lugarda A. de Palomares 
have become the owners of said rancho from said patentees; because 

it appears that prior to said patent said ranchos had been, as 
189 above specified, duly partitioned between the then owners, 

and ever since said partition the parcels so set off in partition 
have been owned, held, and claimed in severalty by the respective 
owners thereof; and because it appears that all the parties hereto 
are estopped by their acts to deny said partition. 

The evidence is insufficient to sustain that portion of said finding 
wherein the court finds that the said association, Louis Phillips, 
and Lugarda A. de Palomares are tenants in common for the rea- 
sons above specified herein. 

Second Specification. 

The third finding is contrary to the evidence, because it appears 

that the Los Angeles County Bank has only a mortgage on said par- 


titioned tract, and has no such interest as to entitle it to be plaintiff 
and because it appears that Henry Dalton has no interest whatever, 


Third Specification. 
The evidence is insufficient to sustain finding fourth, and the 
same is contrary to the evidence, because it appears that the owners 
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of said premises are not now, and have never been since 1846, ten- 
ants in common; because it appears from the evidence that said 
lands were duly partitioned between the parties In 1846, as specified 

in the first specification herein, and that since said partition 
190 ~=all parties interested have at all times recognized the same 

and claimed thereunder. Said ranchos do not form one body 
of land, but have been held and owned as distinct parcels ever since 
said partition. 

Fourth Specification. 


The evidence is insufficient to sustain the fifth finding, and the 
same is contrary to the evidence, because it appears from the evi- 
dence that both of said grants were final and complete; that the 
same were duly granted to the grantees; that cach of said grants 
was duly approved by the departmental assembly; that Juridical 
possession was duly delivered of each of said ranchos to the grantees 
thereof. 

That said ranchos were rot inchoate grants for lands within 
larger (not finally located) boundaries, but that said several grants 
were perfect and complete, and that the title- to said tracts of land 
were completely divested from the Mexican government ; that the 
acts of final survey, segregation, and location were not left to the 
government of Mexico and the United States, but that the final sur- 
vey, segregation, and location were all had under the Mexican ac- 
ministration. 

Fifth Specification. 


The evidence is insufficient to sustain finding six, and the same 
is contrary to the evidence, because it appears from the evi- 

191 = dence that said ranchos were, by Judgment of the court of 
first instant of Los Angeles, having jurisdiction thereof, duly 
partitioned between the then owners in 1846, as alleged in the plead- 
ings of defendant, and as specified in the first specification herein. 


Siath Specification. 


The evidence is insufficient to sustain the seventh finding, and the 
same is contrary to the evidence, because it appears that said Palo- 
mares, Vejar, and Dalton did not present their petitions asking a 
confirmation of a large area of land embracing said ranchos. 

On the contrary, it appears from the evidence that each of said 
parties presented their separate petitions before the board of land 
commissioners, each claiming therein confirmation of the part al- 
lotted to him by said partition of 1846, and within the bounds of 
the juridicial possession. The evidence is insufficient to sustain that 
part of said finding seven wherein the court finds that on the appeal 
of said parties the ‘district court of the United States confirmed to 
each of said persons an undivided one-third of each of said ranchos, 
because it appears from the evidence that the board of land com- 
missioners confirmed to said persons separate parcels of said ranchos 

according to the partition thereof, and that the decision of 
192. said commission was duly affirmed on appeal to said court, 
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and because it appears that such lands had been duly partitioned as 
specified in the first specification herein prior to the decree. 

The evidence is insufficient to sustain that portion of said find- 
ing seven wherein the court finds that each of said parties agreed 
with the attorney of the United States that said decrees should 
become final. 

The evidence is insufficient to sustain that portion of said finding 
wherein the court finds that said parties and their successors in in- 
terest solicited and obtained the United States patent for said 
‘anches. On the contrary, it appears that they sought too btain more 
land than was included in said patents, and that the sanie were 
issued by the Government without any act or solicitation on the 
part of said Palomares, his successors, or by said Phillips. The evi- 
dence is insufficient to sustain that part of said finding wherein the 
court finds that said defendants and plaintiffs claim title and hold 
under and by virtue of said decrees and patents, and the same is 
contrary to the evidence, because it appears that plaintiffs and de- 
fendants at all times claimed title and hold under and by virtue of 
the original Mexican grants and of said partition of 1846, as set 
out in the first specification herein, and not as tenants In common 
under said patents. 


198 Seventh Specification. 


The evidence is insufficient to sustain that part of finding eight 
mn : . ‘ 
wherein the court finds that the Mound City Land and Water Asso- 
ciation is the successor in interest of said Dalton, because it appears 
that said Dalton had previously conveyed one-half of his said inter- 
est to F. L. A. Pioche. 


Eighth Specification. 


The evidence is insufficient to sustain that part of finding ninth 
wherein the court finds that said Phillips acquired said interest of 
Vejar in said ranchos; and the same is contrary to the evidence, be- 
cause it appears from the evidence that at the time of said purchase 
his grantor was claiming that portion of said ranch set off to said 
Vejar by the partition of 1846, and that said Phillips acquired that 
portion of said ranchos by said deed. 

The evidence is insufficient to sustain that part of said finding 
ninth wherein the court finds that said Phillips had facilities for 
the complete examination of the title, and was not misled by any 
act or declaration of said Dalton, and the sate is contrary to the 
evidence, because it appears from the evidence that said Phillips 
knew nothing of said title except what he learned from the parties 

and the map showing a partition of said rancho, and because 
194 it appears that he was led to believe by said Dalton by his 
acts in claiming exclusive possession of the part of said 
ranchos allotted to him, and by pointing out the division lines to 
him, said Phillips, according to said partition ; that there had been a 
full and complete partition of said lands, all occurring before his pur- 
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chase, and that but for said acts of said Dalton said Phillips would 
have purchased said lands. 

The evidence is insufficient to sustain that portion of said finding 
nine wherein the court finds that said Dalton did not make any 
declarations or admissions with any intent to deceive said Phillips, 
or with such carelessness or culpable neglect as to amouut to con- 
structive fraud; and the same is contrary to the evidence, because it 
appears therefrom that, at the time of the purchase by said Phillips, 
the said Dalton was holding notorious and exclusive and adverse 
possession of that part of said ranch allotted to him by said partition, 
and disclaiming all ownership in the part purchased by said Phillips. 
For the same reasons the evidence is insufficient to sustain that por- 
tion of said finding wherein the court finds that said Phillips was 
not misled or deceived by said Dalton in any matter relating to said 
title to said premises, and because said Phillips was led by said in- 
ternational conduct of said Dalton to believe that said lands had 

been partitioned, and because it appears from the evidence 
195 that said Dalton was guilty of gross carelessness and culpable 

neglect in regard to said partition, and because said Dalton 
was one of the original petitioners for said partition; and the de- 
fendants, having acted and bought on the faith of that fact and all his 
acts with respect thereto, he, the said Dalton, and his purchasers 
from him and under him, with full notice of defendants’ possession, 
are estopped to deny defendants’ title. 

The evidence is insufficient to sustain that part of said finding 
wherein the court finds that said Dalton did not at any time after 
said decree of said United States court recognize or acquiesce in any 
partition or partition lines as between the various owners of said 
property, or do any act as alleged in the pleadings or otherwise, 
whereby he was estopped from claiming to own an undivided one- 
third of said ranchos as tenants in common, and the same is con- 
trary to the evidence by reason of the particulars stated in this eighth 
specification; and further, because he has at all times recognized 
and accepted said partition, and since the issuance of the patents 
has jointly with said Phillips and Palomares surveyed out their 
division lines, and by numerous and divers acts since said decree 
has recognized the partition as binding and valid, and has so con- 
conducted himself since said decree and patent as to induce the 
defendants to treat and deal with said lands as partitioned and to 
change their condition in relation to the same in material respects. 


196 Ninth Specification. 


The evidence is insufficient to sustain the whole of the tenth 
finding, and the same is contrary to the evidence, because it appears 
that said Phillips bought from the vendee of Vejar all his right, 
title, and interest in the San Jose ranch, and because said Vejar 
and his vendee only owned and claimed a segregated tract in said 
ranch, and that according to said partition as specified in the first 
specification herein, and because it appears that at the time of said 
purchase by said Phillips said Dalton disclaimed all interest in said 
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_ranchos except the portion thereof allotted to him by said partition 


of 1846. 
Tenth Specification. 


The evidence is insufficient to sustain the eleventh finding, and 
the same is contrary to the evidence, because it appears from the 
evidence that the decree of partition pleaded by defendants did not 
embrace any land whatever which was public which did not belon 
to said ranehos, and it appears that the exterior boundaries of sai 
partition were in conformity with the lines of juridical ion ; 
and because it appears that said court of first instance did noi at- 
tempt to establish the out boundaries of said ranchos and to segregate 

the same froin the public lands of the government of Mexico, 
197 because it appears that the same had already been done by 

the act of juridical possession; and because it appears that 
said court did not undertake to allot to said Dalton and _ xem 
10,000 acres, which were not included in said grant, but it does ap- 
pear that said court only allotted the land on the exterior boundaries 
according to the juridical survey thereof. 

That part of said findizg wherein the court finds that said parti- 
tion was void, because the grant was not approved by the depart- 
mental assembly, is not sustained by the evidence, and is contrary 
thereto; because it appears from the evidence that both of said grants 
were approved by the departmental assembly, and because it ap- 
pears that the same was made on the petition of said Dalton ; and 
It appears from the evidence that said partition was not void, and 
that the parties thereto and their successors in interest acted at all 
times upon said partition and recognized the same as valid and 
binding upon them, and because all concerned are estopped to deny 
the validity thereof by reason of their acts, and because it appears 
that the same was made and duly adjudged by a court of competent 
jurisdiction, having jurisdiction of the parties and subject. 

The evidence is insufficient to sustain that part of said finding 

wherein the court finds that no agreement was made by the 
198 parties as to partition, but as a matter of temporary con- 

venience more or less regard was had to the old lines of the 
purported partition asa mere matter of a temporary use until final 
confirmation and survey could be had, and the same is contrary to 
the evidence, because it appears from the evidence that such an 
agreement for partition did exist, and that partition was duly made 
as specified in the two first specifications hereof; that the partition 
was regarded by all concerned as permanent, final, and conclusive, 
and they all regarded the lines thereof as establishing the bounda- 
ries of their several tracts, and because it appears that they did not 
regard said lines as temporary or as a mere matter of convenience 
until final confirmation and survey, but as establishing definitely 
and finally their respective boundaries and title. 

That portion of said finding wherein the court finds that the oc- 
cupation of the said various owners, plaintiff and defendants, has 
been in subordination to the legal title claiming under said decree 
of the U.S. district court, and said patent is not sustained by the 
12—1239 
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evidence, but is contrary thereto, because it appears that the said 
various owners have at all times claimed to own said lands under 
ond in conformity to the partition made thereof in 1846, and not 
otherwise. 
199 That portion of said finding wherein the court finds that 
no notice of adverse holding was given is contrary to and 
not ststained by the evidence, because it appears that the original 
decree of partition and possession thereunder was such notice, and 
because the parties interested in said lands have at all times given 
and acknowledged notice of adverse holding. 

That part of said finding wherein the court finds that the action 
is not barred by section 318 of the Code of Civil Procedure of Cali- 
fornia is contrary to and not sustained by the evidence, because it 
appears from the evidence that the defendants and their predecessors 
have held the several tracts claimed by them under the partition 
since 1846, according to the lines thereof notoriously, exclusively 
and adversely to all the world, and especially as against the plain- 
uffs and cheir grantors. 


Eleventh Specification. 


The whole of the twelfth finding is contrary to and not sustained 
by the evidence, because it appears from the evidence that said 
owners presented their claims separately before the board of land 
commissioners, and because on separate appeals to the district court 
of the United States that coart affirmed the decree of the said com- 
mission, granting to each of the owners segregated parcels according 

to the O’Farrell survey of 1846, and because it appears that 
200 there was no stipulation other than. for segregated parcels in 

said causes, and because it appears that the owners did not 
proceed under any decree for an undivided interest, nor do they 
claim under any such decree or patent. 

Said decree is not res adjudicata of the tenancy in common 
in this case, and said finding in that respect is contrary to the 
evidence, because it appears that each of said owners proceeded 
separately before the land commission and the district court, and 
the decrees in said proceedings were had only between the United 
States and the respective claimants separately, and are in no wise 
binding upon the others, and because said lands had been duly 
partitioned before said decree and said court had no jurisdiction to 
set said partition aside, and because said decree was only effectual 
or binding in so far as the same established the nature and extent 
of the original grant by the Mexican government. 


Specification Twelve. 


The thirteenth finding is contrary to and not supported by the 
evidence. © 


Specification. 


There is no evidence to sustain the fourteenth finding. 
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Specification T ‘rteeen. 


That portion of finding sixteen wherein the court finds 
201 “that, other than as hereinbefore found, there was no judg- 
ment, or ownership, or occupation in severalty of any of said 
lands or any part thereof in favor of Palomares, Vejar, Dalton, or 
any of their successors in interest” 1s contrary to and not sustained 
by the evidence, because it appears in evidence that said Vejar, Dal- 
ton, Palomares, and their successors in interest, have at all times 
since said partition of 1846 held, owned, and occupied in severalty, 
and not otherwise, the tracts allotted to them, respectively, by the 
said partition, and because it appears in evidence that said lands 
were, by the judgment of the court of first instance, duly partitioned 
in 1846, as specified in the first specification hereof. 

That portion of said finding wherein the court finds “that said 
Mound City Land and Water Association, Lugarda A. de Palo- 
mares, have a legal and valid claim and ownership as tenants in 
common in and to the whole of said ranchos, and every part thereof, 
and neither said Phillips -or said Palomares own or occupy in sev- 
eralty any portions of said ranchos,” is contrary to and not sus- 
tained by the evidence, because it appears from the evidence that 
said lands were duly partitioned by the court of first instance, as 
above specified, and that ever since said partition the various parties 
in interest, including the parties to this suit, have held, owned, and 

occupied in severalty their respective tracts as allotted by 
202. = said _~partition, and as specified in the first specification 
hereof. 
Specification Fourteen. 


That part of said finding second wherein the court finds that the 
Los Angeles County Bank has, as alleged in the complaint, a mort- 
gage on the interest of said Mound City L. & W. Association in said 
rancho is contrary to and not sustained by the evidence, because it 
appears, as specified in-the first specification herein, that said ranchos 
have been duly partitioned and said association owned only a segre- 


gated parcel thereunder. 
THOM & STEPHENS, 
F. H. HOWARD, 
Attorneys for Defendant Phillips. 


Due service of the foregoing statement admitted this April 4th, 
1882, reserving all right and objections by reason of the statement 
not being properly made or served. : 

R. M. WIDNEY, 


Attorney for Plaintiffs Therein. 
Due service admitted. 
Fr. H. HOWARD, 
Attorney for Lugarda A. de Palomares and 
A, Sepulveda, Adm’r of F. Palomares. 
SMITH, BROWN, & HUTTON, 
Attorneys for H. Dalton. 
GRAVES & CHAPMAN. 
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We sign here, but still. insist that we are not attorneys for any- 
body, as we have withdrawn from the case. 

203° The foregoing statement and specifications shal! stand also 

for a statement and specifications upon the part of defend- 

ants, Lugarda A. de Palomares and A. E. Sepulveda, adm’r of F. 


Palomares, dec’d. 
THOM & STEPHENS, 
Attorneys for Phillips. 
: | F. H. HOWARD, 
Attorney for Lugarda A. de Palomares end F. Palomares, Adm’r. 
R. M. WIDNEY, 
Attorney for Plaintiff. 


(Subject to same objections as above reserved.) 


The foregoing is settled and allowed asa correct statement on mo- 


tion for a new trial. 
August 17th, 1882. 
: V. E. HOWARD, Judge. 


A. W. POTTS, Clerk, 
By A. RIMPAU, Deputy. 


A. W. POTTS, Clerk, 
By A. RIMPAU, Deputy. 
204 — Ruling on Motion for New Trial. 
Title of court and cause. 
Monpay, August 21st, 1882: 


Filed August 17, 1882. 


Filed June 8, 1882. 


Motion for new trial denied. 
Notice of Appeal. 
Title of court and cause. 


To the clerk of said superior court and the plaintiffs, and R. M. 
Widney, Esq., attorney for plaintiff; to defendant Henry Dalton, 
and Smith, Brown, and Hutton, his attorneys; to defendants Lu- 
garda A. de Palomares and A. I. Sepulveda, adm’r of the estate 
of Francisco Palomares, deceased, and Chapman & Graves and 
F. H. Howard, their attorneys : 

Please take notice that the defendant, Louis Phillips, in the above- 
entitled action hereby appeals to the supreme court of the State of 
California from the interlocutory. judgments entered therein on the 
14th day’ of March, 1882, in favor of plaintiffs, and against the de- 
fendants in said action, and from the whole thereof. And de- 
fendant also appeals from the order of said court entered therein on 
August 21st, 1882, denying this defendant’s motion for a new trial, 
and from the whole thereof. 

August 22d, 1882. 

THOM & S1iEVENS anp 
F. H. HOWARD, 
Attorney- for Defendant Phillips. 
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} 205 Received copy of the foregoing notice of appeal this August 


22d, 1882. 
R. M. WIDNEY, : 
Att’y for Plaintiffs. 
SMITH, BROWN & HUTTON, 
Attorneys for Defendant Henry Dalton. 


f | | GRAVES & CHAPMAN, 
9 F. H. HOWARD, : 
Attys for Defendants Lugarda A. de Palomares and A. E. 
ne Sepulveda, Administrator of Francisco Palomares, deceased. 


We admit service, but we still insist that we are not attorneys for 


anybody in the case. 
GRAVES & CHAPMAN. 
Endorsed: Filed August 22d, 1882. A. W. Potts, clerk. 


Jotice of Appeal. 
Title of court and cause. 


To the clerk of said superior court, and the plaintiffs, and R. M. 
Widney, Esq., attorney for plaintiffs ; to defendant Henry Dalton, 
and Smith, Brown & Hutton, his attorneys; to defendant Louis 

- Phillips, and Thom & Stephens, his attorneys: 


206 Please take notice that the defendants, Lugarda A. de Palo- 
mares and A. E. Sepulveda, administrator of the estate of 
Francisco Palomares, deceased, in the above-entitled action, hereby 
' appeal to the supreme court of the State of California from the in- 
terlocutory judgment entered therein, on the 14th day of March, 
1882, in favor of plaintiffs and against the defendants in said action 
and from the whole thereof. 

| And defendants also appeal from the order of said court, entered 
therein on August 21st, 1882, denying the defendants’ motion fora ° 
new trial and from the whole thereof. 
August 23d, 1882. 


| F. H. HOWARD, 

} Attorney for Defendant Lugarda A. de Palomares and 

| A. E. Sepulveda, Administrator of Estate of 

| Francisco Palomares, Deceased. 


Received copy of the foregoing notice of appeal this August 23d, 
call 1882. 

| R. M. WIDNEY, 
| Altorney for Plaintiffs. 
| SMITH, BROWN & HUTTON, 
‘ Att'y for Defendant Henry Dalton. 
THOM & STEVENS, 

Attorneys for Defendant Phillips. 


Filed August 23, 1882. 
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207 | Clerk’s Certificate. 
Title of court and cause. 


STATE OF CALIFORNIA, County of Los Angeles : 


I, A. W. Potts, clerk of the county of Los Angeles and_ ex-officio 
clerk of the superior court, hereby certify that the foregoing tran- 
script contains a true copy of the original and amended complaints, 
demurrers, orders overruling demurrers, answers, cross-complaints, 
and answers thereto, findings, interlocutory Judgment, orders made 
in said cause, statement on motion for new trial, order overruling 
motion for new trial, and notices of appeal filed therein ; and I fur- 
ther certify that an undertaking on appeal in due form has been 
properly filed. 

Witness my hand and the seal of said court this 4th day of Sept., 
1882. 


[SEAL.] A. W. POTTS, 
Co. Vk and Ex-officio Clerk of Superior Court. 
208 Service accepted by copy this — day of ——, 188-. | 


Attorneys for 
209 Submission of Cause. 


In the Supreme Court, State of California. In Bank. 


THE Mounpb City LAND AND WATER AssoOcIATION AND Los 
ANGELES County Bank (a Corporation) | 
vs. » 8614. 
Louts PHILurrs, YuBA FRANctsco PALoMARES, [and] HENRY 
DALTON. 


1882, October 17th.—Cause assigned to court in banc, and to be 
submitted on briefs to be filed—respondent 30 and appellant 20 
days thereafter. . 


Title of court and cause. 
1882, Dec. 15.—Filed appellants’ brief and submitted. 
Title of court and cause. 


1883, March 19th.—Ordered, That submission of this cause be set 
aside; ordered to Los Angeles calendar for argument to be heard in 
banc. 


Title of court and cause. 
1883, April 24th —Argued and submitted. 
210 Title of court and cause. 


1884, February 13.—Filed petition for rehearing. 
February 28th. Rehearing denied. 
By the court. 
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Title of court and cause. 


1885, October 22—Upon the suggestion of the death of Henry 
Dalton, defendant herein, it-is ordered that Mary G. Z. Dalton, his 
executrix, be, and is hereby, substituted as defendant herein in 
place and stead of said decedent. , 

By the court. | 


211 On Appeal from the Superior Court in and for the County of 
Los Angeles. 


In the Supreme Court of the State of California. In Bank. 


‘HE Mounp City LAND AND WATER ASSOCIATION, a | 
Corporation, and Los Angeles County Bank, a Cor- 
poration, Respondents, | 

i No. 8614. 

Lovis Puirtires, TRINIDAD YorRBA, FRANCISO PALO- 

MARES, and Henry Darton, Appellants. : 


And now, at this day, this cause being called, and having been 
heretofore submitted and taken under advisement, and all and sin- 
gular the law and premises having been fully considered, the opin- 
ion of the court herein is delivered by McKinstry, J. 


We concur. 
THORNTON, ./. 
McKEE, J. 
SHARPSTEIN, J. 


MYRICK, J. 


Whereupon it is adjudged and decreed by the court that the judg- 
ment and order of the superior court in and for the county of Los 


I dissent. 


_ Angeles in the above-entitled cause be, and the same are hereby, 


afiirmed with costs. 


212 Opinion. 


In the Supreme Court of the State of California. In Bank. (Filed 
_ January 29, 1884.) 


Tue Mounp City LAND AND WATER ASSOCIATION and 
Los ANGELES County BANK 
ioe No. 8614. 
Louis PHILLIP é al. 


Vejar, Palomares, and Arenas obtained a grant of the “San José” 
rancho and the “ Addition” thereto. Dalton acquired the interest of 
Arenas. 

In 1846 certain proceedings were had before the judge of first in- 
stance, which (as claimed by appellant) resulted in a judgment of 
partition of the lands granted between Vejar, Palomares, and Dalton. 

In 1853 Vejar aad Dalton presented their petitions to the board 
of land commissioners for confirmation of the tracts claimed to 
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have been set aside to them, respectively, by the judgment of parti- 
tion, and Palomares presented his petition for the confirmation of 
his claim to an undivided 4 part of the “San José” and “ Addition.” 
The decree of the district court (on appeal from the commissioners) 
confirmed to each of the persons named an undivided one-third part 
of the “San José” and “Addition.” The appeal to the Supreme 
Court of the United States having been dismissed and final survey 
of the lands made each of the contirmees obtained a patent from 
the United States for an undivided one-third part of the lands the 
claims to which were confirmed by the decree. One of the patents 
was issued in December, 1875; the other January 26, 1875. This 
action for a partition of the lands described in the patents was com- 
menced January 19, ISSO. 

It would seem that in the proceeding before him the judge of first 
instance undertook to perform the task reserved to the political de- 
partment of the Government, to wit, the task of fixing definitely and 
tinally the boundaries of land granted. He then divided the lands 
within such boundaries. His attempt to fix for the Government the 
boundaries of the lands granted gave no additional force to his al- 
leged Judgment of partition. If Juridical possession had previously 
been. given and its etfect was to contine all the rights of the parties 
within the limits of such juridical possession the Judge could not, 
pendente lite, or by his Judgment, extend their rights beyond such 
limits. They were not owners, as tenants in common or otherwise, 
of any lands finally ascertained to be part of the public domain. If 
juridical possession had not been given the right of the grantees or 
their assigns to the temporary possession of all the lands, as the same 
appeared from the desefio and grant, could not be extended beyond 
the exterior limits thus appearing. 

Even if the survey made under the supervision of the judge of 
first instance in the partition proceedings can be treated merely as 
an ascertainment of the exterior boundaries, as the same were laid 
down on the deseno and described in the grant and petition there- 
for, the partition of the lands temporarily possessed by the grantees 
or their assigns—that is to say, of the lands which they had the right 
to possess in common until the lands granted should be measured 
by the Government—was operative only until such measurement. A 
decree of partition does not give a new title to the parties among 
whom the possession is distributed in severalty. (Wade vs. Deray, 
50 Cal., 376.) Neither the judge of first instance nor the parties In 
interest could then know where within the exterior limits the Gov- 
ernment would select the specific tract in and to which their com- 
plete title would ultimately vest. Until such selection the grantees 
and their successors in interest retained, as against trespassers, a 
right to the possession of the whole. (Ferris vs. Cooper, 10 Cal., 589.) 
But this possession they held subject to the power of the Government 
to segregate a specific tract and thus to deprive them of all right be- 
yond the limits of such tract. Like every other judgment, the 
judgment of partition (if there was one) was binding and conclusive 
only with respect to its subject-matter. It was the right to the tem- 
porary possession, previously held in common, which was affected 


ec —a, 


RI 0p mtn, sn tO Oo 


DSA hw oh Pky 4 @ 


oe 4 . S Brkes ree ss Re To ESB 4 er ee Benn 5% ‘on " te ad. x Ae ? 
Mi > De Pie Ne atic: Fi acs de ES 3. Se roe ing Bone yf is Pret AN pis Fees Pe SP) it ae ‘ * woe wake ae » Ew ‘ +p 
ee eee ES TS SNe ee ee Se Pe SN arena bee ye em ty eee S SE ee See en) ee eh See eS ee eee Some Ree. rae eae eee ee eee 
. ee Le Re eee a Me ee Jae 3 a ree 3 > es = <i meh, ea. Noes POs Meee eps DE Lhe TEI Fy Pe Oe 


MOUND CITY LAND AND WATER ASSOCIATION ET AL., &¢. 97 


ote 


by the judgment. The lands beyond the boundaries which the 
United States, as successor of Mexico, establisned continued to be 
Government property until the boundaries were so established. In 
the rheantime the grantees occupied to the exterior limits by license 
of the Government—a license which was revoked, as to lands with- 
out the final survey, when the final survey was approved. The right 
of possession was not an equitable right which ripened into a legal 
title to the same lands upon final measurement. It was continued 
and limited in time as to the lands which should be excluded by the 
final measurement. The judgment in partition did not, and could 
not, anticipate the action of the political power and divide in ad- 
vance the lands which should subsequently be surveyed. It oper- 
ated upon the existing status, and gave to each of the parties the 
right to enjoy in severalty the same temporary possession of all the 
lands within the exterior limits which they had previously enjoyed 
In common, 3 

Until tinal survey by the United States of the “San José” and 
its “ Addition” there was no specific tract to which attached a 
complete proprietorship in favor of the grantees and those deriving 
from them. Whatever the nature of the grant or grants, the peti- 
: tioners to the board of land commissioners submitted themselves to 
the jurisdiction of the tribunals created by the act of 1851 for the 
ascertainment of the rights protected by the treaty, and the patent 
they obtained is a solemn record of an adjudication, binding upon 

_ them, that the lands granted were never finally segregated from the 
f body of the public lands by the Mexican government. 

It would seem to be sufficiently manifest that the judgment of 
partition of lands, without the limits of the final survey afterward 
made, had effect, even as to the parties to it, only while their occu- 
| pation lasted, with the consent of the government. As the decree 
did not provide for the separate disposition of the specific portion 
of the lands, with respect to which the rights of the grantees ultimately 
became perfect, the decree, as a whole, ceased to operate when the 
boundaries of such specific portion were determined. 

Suppose a decree of partition between tenants in common for a 
term of years, and, at the expiration of the term, that the lessees 
should acquire from the lessor the fee to a specific portion of the 
land demised, would it be said that the decree of partition would 
estop one of the grantees from claiming an undivided interest in 
the lands conveyed? Or, take a case more proximately analogous 
to the one at bar. Two persons asserting an equity in lands agree 
to a decree of partition. Afterward they secure from the holder cf 
the legal title a conveyance of his title to a portion only of the 
' lands which lies entirely within the limits set apart to one of them 
by the partition. Does the other get nothing by the conveyance? 

Three “ grantees ” of the former government have, by its permis- 
sion, thecommon possession of a tract, with full knowledge — the gov- 
ernment may take from them such possession, except in a smailer 
tract, and confer upon them the full proprietorship of such smaller 
tract. <A decree is entered parting the possession, so that each shall 
possess ae a specific portion of the larger tract. In the 
13s—1z2. 
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case before us between 600 and 700 acres of the land patented was 
not partitioned by the judge of first instance, while about 10,000 
acres, not embraced within the tract patented, were set apart to the 
parties by the deeree of partition. Not only was the right of estate, 
which was changed by the judgment from a common to a sepa- 
rate right, different from that asserted by the parties to the present 
action, but the tract of land which is the subject of the present ac- 
tion is a different tract from that, the common possession of which 
7as made a separate possession by the judgment. 

The alleged separate occupation of the respective parties, whether 
. referred to the Judgment of partition or to a supposed oral agree- 
ment for partition, must, in the absence of evidence to the contrary, 
be held to have had relation to the temporary possession and right 
of possession of which we have spoken. 

It is well settled, as argued by counsel for appellant, that confir- 
mation and patent, under the act of 1851, only settle the legal title, 
and that such title inures to the benefit of the parties beneficially 
interested. But the acceptance of this proposition only brings a 
return of the question: Had appellant acquired a title, legal or 
equitable, to a specific portion of the land described in the complaint 
which he could assert against the copatentee of his grantor? This 
inquiry we have tried to answer. 

The: precise question we have been considering has never been 
determined, but intimations have been made by our predecessors 
which indicate that they were in accord with the views we have ex- 
pressed. (See Hathaway vs. De Soto, 21 Cal., 191; Mahoney ve. 
Van Winkle, Jd., 580; Carpentier vs. Thruston,'24 Cal., 268.) 

Some of the findings are somewhat informal, but the court passed 
upon the material issues. 

Judgment and order affirmed. 

: McKINSTRY, J. 

We concur. 


: THORNTON, J. 
| McKEE, J. 
SHARPSTEIN, J. 


MYRICK, J. 


I dissent. 


213 Assignment of Errors. 


In the Supreme Court of the United States of America. October 
Term, in the year of our Lord one thousand eight hundred and 
eighty-six. 


Louis Puiutips et al., Plaintiffs in Error, 


vs. 
Tur Mounp City Lanp axp WATER AssocrATIon, Defendants in 
Error. 


The plaintiffs in error say that in the above record and _ proceed- 
ings there is manifest error in this, to wit: 


Ist. The complaint fails to show that all the owners of the 
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i 214 lands sought to be partitioned are made parties to the suit. 

but, on the contrary, it affirmatively appears that the interest 
of Ygnacio Palomares was at the time the suit was brought vested 
in his heirs, who were not made parties. 

It also appears from the findings that numerous owners of the 
land are not represented in the action, or parties thereto. And it 
appears also from the statement on motion for new trial that numer- 
ous other owners were not made parties, and especially that the title 
to the undivided one-third of the land in controversy, excepting the 
= portion of the San Jose rancho originally allotted to: Vejar, is still 
vested in the heirs of Vejar, who are not parties to the suit. 

And upon the above and each of the above grounds it affirmatively 
appears that the court had no jurisdiction of the subject-matter of 
the action, and that its judgment was without jurisdiction and void. 

The supreme court of the State of California therefore erred in 
| affirming the judgment. 

2d. It appears from the specifications on motion for new trial 
(which are here referred to and made a part of this assignment of 
errors) and from the statement that numerous error of law were com- 
mitted on the trial in the court below; and the supreme court of the 
State of California therefore erred in affirming the order denying a 
new trial. 

[3d.] It also appears from the said specifications and the statement 

that the evidence was insufficient to sustain the findings of the 
Ta 215 court in each of the particulars mentioned in the said specifi- 

cations; and the supreme court of the State of California 
also on this ground erred in affirming the order denying a new 
trial. 

4th. More especially, it appears from the facts pleaded and found 
and from the evidence contained in the statement that the Ranchos 
San José and San José addition were, by the ee of the court 
of the first instance of the pueblo of Los Angeles, duly made and 
given in the year 1848, the said court having jurisdiction of the 
subject-matter and parties partitioned between the grantees Palo- 
mares, Vejay, and Dalton, and that the said partition was final and 
conclusive, and that the said parties have ever since held and owned 


| onc ETE 


in severalty the respective parcels allotted to them by said partition ; 
, and on this ground a new trial should have been granted, and the 
P supreme court of the State of California erred in affirming the order 


denying the same. | 

5th. It also appeared from the evidence in said statement that 
the said partition has ever since been recognized and acquiesced in 
by the said grantees and their successors in interest, and that the 
same has thereby become final and conclusive, without regard to its 
original validity, and a new trial should have been granted on this 
| ground ; and the supreme court of the State of California erred in 
) attirming the order denying the same. 


216 6th. The evidence is also insufficient to justify the finding 
: : that the plaintiffs, Louis Phillips and Lugarda A. de Palo- 
mares, are tenants in common of the land described in the com- 


plaint. From the evidence it appeared that the said plaintiff 
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Phillips and the heirs of Ygnacio Palomares were the owners, re- 
spectively, of the lands allotted to them or their predecessors in title 
under the said partition, and that neither of them had any other 
interest in the said lands; and it also appeared that the allotment 
of the said Ygnacio Paiomares was vested In his heirs, who were not 
parties to the suit; on this account, therefore, a new trial should 
have been granted, and the supreme court of the State of California 
erred in affirming the order denying the same. 

7th. The evidence is also insufficient to sustain the fifth finding, 
but, on the contrary, it appeared therefrom that the San José was a 
perfect grant, approved by the departmental assembly, and of which 
the juridical possession had been delivered, and also that the jurid- 
ical possession of the San José Addition was duly delivered. 

Sth. The evidence is insufficient to justifv the finding that the 
patent of the United States confirmed to each of the said persons, Dal- 
ton, Palomares, and Vejar, an undivided one-third of each of said 
ranchos; but, on the contrary, it appeared from the evidence that 
their titles were simply contirmed to them according to their rights, 

and that each took thereunder his separate allotment only ; 
217) = andon this ground a new trial should have been granted, 

and the supreme court of the State of California erred in af- 
firming the order denying the same. 

9th. The supreme court of the State of California erred in hold- 
ing that the partition of 1846 was not valid and final; also, in hold- 
ing that the Juridical possession of said ranechos had not been de- 
livered ; also, in holding that the grants of said ranchos were grants 
of a quantity of land only within exterior boundaries containing ¢ 
larger quantity ; and especially in holding that at the time of the 
said partition the boundaries of said ranchos had not been finally 
settled and segregated ; also, in holding that the lands granted and 
patented did not conform to the lands covered by said partition. 

Wherefore the said plaintiffs in error pray that the judgment of 
the supreme court aforesaid affirming the judgment and order de- 
nying a trial of the superior court aforesaid, and the said judgment 
and order of the superior court aforesaid, may be reversed. 

GEORGE H. SMITH, 
FF. H. HOWARD & J. R. SCOTT, 
Attorneys for Plaintiffs in Error. 


218 Bond. 


Know all men by these presents that we, Louis Phillips, as prin- 
cipal, and M. A. Newmark and Kaspare Cohn, as sureties, are held 
and firmly bound unto the Mound City Land and Water Associa- 
tion, a corporation of the State of California, and the Los Angeles 
County Bank, a corporation of the same State, and Mary G. Z. Dal- 
ton, executrix of the last will of Henry Dalton, deceased, in the just 
and full sum of two hundred and fifty (250.00) dollars, to be paid to 
the said obligees, thier certain attorneys, executors, administrators, 
successors, or assigns; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, by these presents. ; 
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Sealed with our seals and dated this 27th day of November, one 
thousand eight hundred and eighty-five (1885). | 
Whereas lately, at a term of the supreme court of the State of 
California, held on the 29th day of January, A. D. 1884, in a suit 
depending in said court between the aforesaid two corporations, 
plaintiffs, and the said Louis Phillips, Lugarda A. de Palo- 
219 ~=mares, A. E. Sepulveda, administrator of the éstate of Fran- 
cisco Palomares, deceased, impleaded with Henry Dalton, 
defendants, judgment was rendered against the said 0 <a ea Louis 
~~ Phillips, Lugarda A. de Palomares, and A. E. Sepulveda, adminis- 
trator as aforesaid; and the said three defendants last aforesaid 
and the said three defendants last aforesaid having obtained a writ of 
error, and filed a copy thereof in the clerk’s office of the said court, 
to reverse the said judgment in the aforesaid suit, and a citation 
directed to the said plaintiffs in said suit and Mary G. Z. Dalton, 
the executrix of the last will of the said Henry Dalton, now decased, 
citing and admonishing them to be and appear at a Supreme Court 
of the United States, to be holden at Washington the second Mon- 
day of October next (A. D. 1886): 
Now the condition of the above obligation is such that if the said 
plaintiffs in error shall prosecute the said writ of error to effect and 
answer all damages and costs if they fail to make their plea 
220 ~=— good, then the above obligation to be void; else to remain in 
full force and virtue. 
ae | LOUIS PHILLIPS.  [seat. 
| M. A. NEWMARK. _[sEAL. 
KASPARE COHN. — [sEALt. 
Signed and sealed in the presence of— 
RICH. ALTUHUT. 
Approved Nov. 28, 1885. 
R. F. MORRISON, 
Chief Justice of Cala. 


Delivered to Glassell, Smith & Patton by the undersigned in 
escrow, to be delivered by them, or either of them, as our bond, on 
the date therein named, or any other date subsequent to the issue of 
the writ of error therein referred to. 

LOUIS PHILLIPS. 


= M. A. NEWMARK. 
KASPARE COHN. 


Witness : 
RICH. ALTUHUT. 
- Endorsed: Filed November 28th, 1885. J. W. McCarthy, clerk, 
pr. J. 8S. Williams, deputy. 
221 Cilation. 


THE UNITED STATES OF AMERICA, 88: 

To the Mound City Land and Water Association, a corporation of 
the State of California, and the Los Angeles County Bank, a cor- 
poration of the same State, and to Mary G. Z. Dalton, executrix of 
the last will of Henry Dalton, deceased, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
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preme Court of the United States to be holden at Washington on 
the second Monday of October, A. D. 1886, pursuant to a writ of 
error filed in the clerk’s office of the supreme court of the State of 
California, wherein Louis Phillips, Lugardo A. de Palomares, and 
A. E. Sepulveda, administrator of the estate of Francisco Palomares, 
deceased, are plaintiffs in error, and vou are defendants in error, to 
show cause,if any there be, why the judgment rendered against the 
said plaintiffs in error,as in the said writ of error mentioned, should 
not be corrected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Robert F. Morrison, chief justice of the 
supreme court of the State of California, this 28th day of November, 
in the year of our Lord one thousand eight hundred and eighty- 
five. 

[Seal Supreme Court of California. ] 
| R. FL MORRISON, 

Chief Justice of Cal. 


222 Due service of the within citation is admitted, and the re- 
ceipt of a copy thereof, this second day of December, A. D. 
1885. , 
SMITH, BROWN & HUTTON, 
Attys for Maria G. Z. de Dalton, Executrix of 
Estate of Henry Dalton, dee'd. 


P. M. WIDNEY, 
Attorney for the Mound City Land & Water Association 
and The Los Angeles County Bank, Defendants in Error. 


223 [Endorsed:] No. 8614. In the Supreme Court of the 

United States. Louis Phillips ef ad, plaintiffS in error, vs. 
Mound City Land & Water Association ct al., defendants in error. 
Citation. Filed December 15, ’°85. J. W. MeCarthy, clerk, per J. 
S. Williams, deputy. 


224 | Petition for Writ. 
In the Supreme Court of the State of California. 


Mounp Crry LAND AND WatTeR AssocratTion, 2 Corporation, and 
Los Angeles County Bank, a Corporation, Plaintitfs and Re- 
spondents, , 

vs. 

Lovuts PHILLIPS, LUGARDA A. pe PALOMARES, A. E. SepuLVebDa, Ad- 
ministrator of the Estate of Francisco Palomares, Deceased, and 
Maria G. Z. Dalton, Executrix of Henry Dalton, Deceased, De- 
fendants and Appellants. 


To the Hon. R. F. Morrison, chief justice of the supreme court of 
the State of California : 3 
Your petitioners respectfully represent that on the 29th day of 


January, 1884, a final judgment was made and eutered by 
225 ‘this court in the above-entitled case then pending on appeal 
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therein ; that the action involves the titles of your petitioners, 
Lugarda A. de Palomares and Louis Phillips, to tracts of land owned 
and claimed by them respectively in the Rancho San Jose, situate in 
the county of Los Angeles, a confirmed and patented Mexican grant; 
that the titles of your said petitioners were derived by proper mesne 
conveyances from tne original grantees and confirmees of said 
rancho, and they claimed and claim to be the owners thereof, and 
to have a right and title thereto under and’ by virtue of the treaty 
of the United States Government with the Republic of Mexico, com- 
monly known as the treaty of Guadalupe Hidalgo, and the act of 
Congress of March 3rd, 1851, for the purpose of ascertaining and 
settling private land claims in the State of California, and the sev- 
eral acts amendatory thereof and supplementary thereto and under 
the commissions held and authority exercised thereunder, and that 
the decision of the lower court and of this court in the judgment 
above referred to was against the said title and right of your 
226 said petitioners. Your petitioners further represent that the 
said judgment was erroneous in thus deciding, and that the 
case comes within the appellate jurisdiction of the Supreme Court 
of the United States, all of which will more fully appear by reference 
to the record of said case and the copy thereof herewith presented. 
Wherefore your petitioners pray for the allowance of a writ of 
error from the said supreme court to this court, and for such other 
process as will enable your petitioners to obtain a review of the case 
and a correction by the said Supreme Court of the United States of 
the alleged errors; and your petitioners will ever pray, &c. 
LUGARDA A. DE PALOMARES, 
| A. E. SEPULVEDA, 
Administrator of the Estate of Francisco Palomares, Deceased, 
AnD LOUIS PHILLIPS, 
Plaintiffs in Error. 
By F. H. HOWARD anxp 
GEORGE H. SMITH, 
Their Attorneys. 


Endorsed: Filed November 28th, 1885. J. W. McCarthy, clerk, 
per I. S. Williams, deputy. 


227 Allowance of Writ. 
In the Supreme Court of the State of Galifornia. 


Mounp City Lanp and WATER AsSOCIATION, a Corporation, and 
Los Angeles County Bank, a Corporation, Plaintiffs and Respond- 
ents, 

US. 

Louis Puiiurps, LuGARDA A. DE PALoMAREs, A. E. SEPULVEDA, 
Administrator of the Estate of Francisco Palomares, Deceased, 
and Maria G. Z. Dalton, Executrix of Henry Dalton, Deceased, 
Defendants and Appellants. 


Upon reading the petition of the said Louis Phillips, Lugarda A. de 
Palomares, and Andronice Sepulveda, administrator of the estate of 
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Francisco Palomares, deceased, praying for the allowance of a writ 
of error from the Supreme Court of the United States to review the 
judgment of this court heretofore entered in this case, to wit, on the 
29th day of January, A. D. 1884, and it appearing from the 
228 said petition and the record of the case that a proper case for 
the allowance of said writ is presented, it is ordered that the 


same be allowed. 
R. F. MORRISON, 
Chief Justice of Cal. 


Endorsed: Filed November 28th, 1885. J. W. McCarthy, clerk, 
per J.S. Williams, deputy. 


229 Writ of Error. 
UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of California, Greeting : 


Because in; the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said supreme court of the 
State of California .be‘ore you, or some of you, being the highest 
court of law or equity of the said State in which a decision could 
be had in the said suit between the Mound City Land and Water 
Association, a corporation of the said State, and the Los Angeles 
County Bank, a corporation of the same State, plaintiffs, and Louis 
Phillips, Lugarda A. de Palomares, A. FE. Sepulveda, administrator of 
the estate of Francisco Polomares, deceased, and Mary G. Z. Dalton, 
executrix of the last will of Henry Dalton, deceased, defendants, 
wherein was drawn in question the validity of a treaty or statute 
of, or an authority exercised under, the United States, and the de- 
cision was against their validity ; or wherein was drawn in ques- 
tion the validity of a statute of, or an authority exercised under, 
said State, on the ground of their being repugnant to the Consti- 
tution, treaties, or laws of the United States, and the decision was 

in favor of such their validity; or wherein was drawn in 
230 question the construction of a clause of the Constitution, or 
of a treaty, or statute of, or commission held under, the United 


States, and the decision was against the title, right, privilege, or | 


‘exemption specially set up or claimed under such clause of the said 
Constitution, treaty, statute, or commission, and wherein especially 
was drawn in question a title and right claimed by the said Louis 
Phillips and Lugarda A. de Palomares, under a treaty and under 
statutes of, and under commissions held and authority exercised 
under, the United States, and the decision was against the title and 
right specially set up and claimed by the said defendants under 
said treaty, statutes, commissions, and authority, a manifest error 
hath happened, to the great damage of the said Louis Phillips, Lu- 
garda A. Palomares, and A. E. Sepulveda, administrator as afore- 
said, as by theircomplaint appears, we, being willing that error, if any 
hath been, should be duly corrected, and full and speedy justice done 
to the parties aforesaid in this behalf, do command you, if judgment 
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be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things 
‘concerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the same at Washington on 
the second Monday of October, A. D. 1886, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause 
231 further to be done therein to correct that error what of right 
and according to the laws and customs of the United States 
should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 27th day of November, in the year of our 


Lord one thousand eight hundred and eighty-five (1885). 
[The Seal of the Circuit Court, District of Cala.] 
L. S. B. SAWYER, 


Clerk of the Circuit Court of the United States 
for the District of California. 


} Allowed by— 
R. F. MORRISON, 
Chief Justice of Cal. 


; 232 [Endorsed:] 8614. In the Supreme Court of the United 
. States of America. Louis Phillips e al., plaintiffs in error, 
vs. Mound City Land & Water Association ef al., defendants in error. 
Writ of error. Filed November 28, ’85. J. W. McCarthy, clerk, per 
J.S. Williams, deputy. 


233 Clerk’s Certificate. 
In the Supreme Court of the State of California. 


THE Mounp City Lanp AND WATER ASSOCIATION, a Corporation, 
and Los Angeles County Bank, a Corporation, Defendants in 
Error, 2 

v. 

Louis PH1tuips, LuGARDA A. DE PALOoMAREs, A. E. SEPULVEDA, Ad- 
ministrator of the Estate of Francisco Palomares, Deceased, and 

; Maria G. Z. Dalton, Executrix of the Estate of Henry Dalton, 

Deceased, Plaintiffs in Error. : 


I, J. W. McCarthy, clerk of the supreme court of the State of Cali- 
fornia, do hereby certify the foregoing two hundred and nineteen 
pages, numbered from four to two hundred and nineteen, both num- 
bers inclusive, contain a full, true, and correct transcript of the pro- 

ceedings in the cause above entitled, and that the same 
234 together constitute the return to the annexed writ of error. 
Witness my hand and the seal of the said supreme court 
this 15th day of December, A. D. 1885. 


[Seal Supreme Court of California. } 


J. W. McCARTHY, Clerk, 
Per J. S. WILLIAMS, Deputy. 
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IN THE 


_— Supreme Court of the Anites States. 


No. 490. 


—_— 


TION 


— 


LOUIS PHILLIPS ET AL., 
Us. 


THE MOUND CITY LAND & WATER ASSOCIA- 


ET AL. 


—_—_——_-—--- =|} ee 


In Error to the Supreme Court of the State of California. 


The suit in the lower Court was an action brought for 
the partition of two adjacent tracts of land in the county of 
Los Angeles, known respectively as the ranchos San José 


and San José Addition. 


The former ranch was granted on the 15th day of April, 


<—_— 


Statement of the Case. 
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1837, to Ygnacio Palomares and Ricardo Vejar; and the , 


grant approved by the Departmental Assembly on the 19th ° 
day of the same month (folios 90-1, 100-2). The juridical 
possession was duly delivered on the third day of August, 


1837 (folios 94-96). 


In the year 1839, one Luis Arenas presented a petition 
to the Governor stating in effect that upon the recom-— 
mendation of the Governor he had heen associated by 
Palomares and Vejar iv the ownership of the rancho San : 
José, and that the Governor at the same time bad prom. — 


. ~~ + 


2 


ised to grant to the three an additional league of land (fols. 


102-4); and upon a reference of the petition to Palomares 
and Vejar, a statement was endorsed upon it by them to 
the same effect (fol. 104). The petition prayed only for 
the additional league promised (fol. 108). 

The order for the grant endorsed upon the expediente 
(fol. 102), and the grant itself (fol. 111), after reciting that 
the San José had been granted in 1887 to Palomares and 
Vejar, declares them and Arenas to be the owners of the 
San José, with the addition of one _— (Sitio de gunado 
mayor.) 

Juridical possession of the new grant was duly given on 
- the 7th day of May, 1840. (fols. 114-8.) 

There was also granted to Arenas in 1841 the rancho 
Azusa, adjoining the addition to the San José (fol. 119), 
but this is not involved in the present suit. 

Prior to the year 1845 one Henry Dalton succeeded to 
the title of Arenas in the three ranchos; and on the 16th 


day of November of that year he and Vejar presented © 


their petition to the first alcalde and judge of first instance 
praying for a partition of the land owned by them jointly 
with Palomares. Due proceedings were had upon this 
petition, which resulted, upon the 12th day of February, 
1846, in a final partition of the two ranchos between the 
parties interested. (fol. 182.) 

The survey for the partition was made by Jasper O’Far- 
rell, whuse map is the map referred to in the subsequent 
proceedings for confirmation. 

After the organization of the laud commission petitions 
were filed by the three owners for the confirmation of their 
respective claims. 

The petitions of Dalton and Vejar, in effect, asked for the 
confirmation of the specific tracts allotted to them on the 
partition. (fols. 62 et seg. and 72 et seq.) 

The petition of Palomares asked for the confirmation of 
an undivided third of the Rancho San José, with the Addi- 
tion. (fol. 67 et seq.) 
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The decrees of the Land Commission confirmed to each 
respectively the lands allotted to them on the partition as 
described on the O’Farrell map. (fols. 63-4, 69, 70, 73-5.) 

On appeal to the District Court in Dalton’s case, it was 
adjudged: “ That the said decision of the said Board of 
Commissioners be, and the same hereby is, affirmed; and 
it is further adjudged and decreed that the claim of the 
above-named appellee is good and valid, and the same is 
hereby confirmed to him; the land of which confirmation 
is made being as follows: One equal undivided third part 
of the lands of San José granted by Juan B. Alvarado, 
Governor of California, to Ygnacio Palomares and Ricardo 
Vejar, on the 15th day of April, 1837, and regranted by said 
Governor, Juan B. Alvarado, on the 14th day of March, 
1840, to the said Palomares and Vejar, and to Luis Arenas, 
according to the boundaries described in the grant first 
mentioned, and the map to which the same refers, which 
boundaries more fully appear from the Act of Juridical 
Possession as follows: (Here follows the description given 
in the testimonio of juridical possession); also one un- 
divided third part of the lands granted to Ygnacio Palo- 
mares, Ricardo Vejar, and Luis Arenas, in addition to the 
lands above described by Juan B. Alvarado, Governor of 
the Department of the Californias, according to the bound- 
aries described in said grant and the mapto which the grant 
refers, to the extent of one square league of land within the 
boundaries given in the Act of Juridical Poesession, as fol- 
lows, to wit:” (Here follows the boundaries given in the 
testimonio otf juridical possession). (fols. 65-6.) 

The decrees of the District Court in Palomares’ case and 
Vejar’s case were identical in substance and almoet identi- 
cal in language. (fols. 70-1, 75-6.) 

A single patent was issued to the three confirmees for 
the San José rancho (folios 60-81), and another for the ad- 
dition to San José (folios 81-82) ; both of which recite the 
above decrees ut length. | 
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The Mound City Land and Water Company, plaintiff 
in the original suit, is the successor in the title of Dalton. 

The defendants, Palomaresand Phillips, have respectively 
succeeded to the titles of Ygnacio Palomares and Vejar in 
the rancho San José, but have never acquired their titles 
in the rancho San José Addition, which are still vested in 
their heirs, who are not parties to the suit. | 

The decree of the Court below annulled the former 
partition and adjudged the three parties named to be the 
owners as tenants in common of the two ranchos; and 
this decree was affirmed by the Supreme Court of Cali- 
fornia. 


The Case of the Plaintiff in Error. 


The case of the plaintiff in error rests upon the follow- 
ing propositions : 


Ist. The partition made by the Mexican authorities in 
1846 was valid, and vested in the parties interested the 
title to the specific tracts respectively allotted to them. 

2d. These. titles were confirmed by the treaty, by the 
act of March 3d, 1851, and by the decrees of confirmation 
and the patents issued under that act. 

8d. Consequently the case comes within the provision 
of section 709 of the Revised Statutes, that “A final judg- 
ment or decree in any suit in the highest Court of a State 
in which a decision in the suit could be had, * * where 
any right, title, privilege or immunity is claimed under 
the Constitution, or any treaty or statute of, or commission 
held, or authority exercised, under the United States, and 
the decision is against the title, right, privilege, or immu- 
nity specially set up or claimed by either party under such 
Constitution, treaty, statute, commission, or authority, may 
be re-examined and reversed in the Supreme Court upon 
a writ of error;” and also under the provisions of sec- 
tion 2, article III of the Constitution, that “the judicial 
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5 
power shall extend to all cases, in law and equity, arising 
under this Constitution, the laws of the United States, 


and treaties made, or which shall be made, under. their 
authority.” 


Assignments of Error. 
I. 


It was error in the Supreme Court of California to hold 
that the decree of the partition was not completely valid 
and binding between the parties to it and their successors 
in the title. 


IL. 


It was error in the Supreme Court of California to hold 
that the decree of partition was invalid in toto because in 
some respects it included lands not granted, and at most 


in not holding that the partition decree was good in respect 


of all the lands actually granted, leaving it to a Court of 
equity to make such compensation between the respective 
parties as might be necessary and turn out to be lawful, 
(if any,) as should be proper in respect of the lands assigned 
to one or the other of the parties in the decree of partition, 
which did not belong to either of them under the original 
grants. 


II. 


It was error in the Supreme Court of California, on the 
case, as presented, not to dismiss the present application 
for repartition. 

The findings of the trial Court in respect of the question 
now before this Court, and numbered 4th, 5th, 6th, and 
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7th (Rec., p. 22), although they are stated in the outset to 
be findings of fact, are merely conclusions of law based 
upon the undisputed documentary evidence submitted to 


the Court and appearing in the case made up for the trial . 


of the cause in the Supreme Court of California, and com- 
mencing on page 27 of the record, and comprising, in 
respect of the questions before this Court, all the evidence 
given at the trial. (See Record, folio 182.) 

And the Supreme Court of California so treated them 
in its decision of the case—Judges Thornton, McKee, and 
Sharpstein concurring in affirming the judgment of the 


+. lower Court, Myrick dissenting, and Ross not sitting. 


Points. 
I. 


It is submitted that the case should be considered pre- 
cisely as it should and would have been by a Mexican 
judicial tribunal, had the property remained within the 
jurisdiction of Mexico, | | 

According to the principles of international law and the 
requirements of the treaty of cession, it seems clear that 
every right, as it existed at the date of cession, must be re- 
spected and protected by the judicial authority of the 
United States. Assuming, as we justly may, that the 


jurisprudence of Mexico was conducted upon the same 


principles as the jurisprudence of any State in the Union, 
it is submitted that had the case occurred in any one of 
the States of the Union, it must have been held that the 
decree of a court having jurisdiction of the partition suit, 
however mistaken or erroneous it may have been in re- 
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spect of the ownership of the parties to it in whole and 
every part of the lands partitioned, would be, unless re- 
viewed on a proper bill in the very same suit, absolutely 
final and conclusive, and that the accident of its turning 
out that there was a want of title in all parties to some 
part of the divided lands, could not authorize any of the 
parties to bring a new suit for a repartition, whatever 
might be the case on a suit in the nature of a bill in equity 
to rectify, so far as should be necessary, and no further, the 
mistake by which one of the parties in an original parti- 
tion suit had been decreed lands which he could not hold 
as against an adverse claimant, and another had been de- 
creed lands which he could hold as against such adverse 
claimants, or to obtain equitable compensation. 

This point may be well illustrated by supposing that 
this Court on a proper appeal in an equity cause for a par- 
tion of lands in Illinois had made precisely the final decree 
that the Mexican Court did, and that it should afterwards 
have turned out that some part of the lands embraced in 
the separate assignment to one of the parties, turned out to 
be the property of a third person not a party to the suit. 
In such a case it is submitted that it is impossible to con- 
ceive that that this Court could disregard its former decree 
on a new and independent suit for partition upon any such 
ground, This would be a collateral impeachment of a 
tinal decree of a Court having jurisdiction of the subject- 
matter and of the parties, upon the simple and mere 
ground that such decree had been followed by a misfor- 


tune to one of the parties to it. It is submitted that no 


such declaration of law as is asked for here has ever been 
made by any Court of justice, and especially where a long 
possession had followed the original decree. 

It is a fallacy to assert, as the Supreme Court of Cali- 
fornia did, that the circumstance that some part of the 
lands partitioned were public lands and not the subject of 
private ownership, put the case ip the attitude that it might 
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there was no equity to be enforced afterwards. 


of lands which gave to the grantees a perfect title. 


have occupied bad all the original grantees been mere 
squatters, without any right or title whatever to any part 
of the lands they were occupying in common, and had ob- 
tained a judicial partition of their purely squatter interests, 
and afterward each had obtained a Government grant of 
au undivided portion of the property. In that case, the 
first and original title would have been acquired by the last 
grant of the Government, and the old decree of partition, 
it might be plausibly claimed, perhaps, would be super- 
seded just as it would have been ineffectual had the last 
grant by the Government been made, as it legally might 
have been, to entirely differeut persons. But even this is 
far from clear,:for the grant in such case might have been 
made to one only of the three parties to the partition, of 
his own possession alone. If they had no rights before the 
patent, as is contended by the defendant in error, then | 
It there 
were rights as between themselves, then the judgment of 
the Mexican Court fixed them conclusively, and the subse- 
quent failure of the title of one was simply « misfortune 
that the law cannot in a case constituted like this (if it 
could in any case) cure. This was a case instituted for 
partition pure and simple, and not to reform an erroneous 
decree or to obtain any equitable relief. (Record, p. 1.) 
But here there were originally valid and subsisting grants 


These 


grants, though occupied in common, created separate in- 
terests; and in a suit for partition it happened that there 
was included in the separate divisions, some land to which 
neither of them had any title. The decree of partition, 
it might perhaps be claimed, was theretore erroneous or 
unjust in respect of the particular partitionee who had 
assigned to him a portion of his share, something to which 
none of them had any right, and that another had too 
much decreed to him. This has been the case, either in 
quantity or value, in nine-tenths of all partition cases in 


— me 


9 


the Courts, if we are to take the opinion either of one of 
the parties to them, or of a Court to whom the question 
should be submitted thirty (or even five) years afterwards. 
But this could be no ground for holding that therefore the 
decree was void or could be set aside otherwise than by a 
suit brought promptly to correct the supposed injustice. (See 
McCall v. Carpenter, 18 How., 297, and cases cited; Parker 
v. Kane, 22 How., 1; Gay v. Parpart, 106 U. S., 679.) . 

The original grant itself, it is repeated, was perfect and 
complete, with definite and described boundaries, and it vould 
not be overthrown, or held to be floating, from the circum- 
stance that in the partition proceedings some other land, 
not granted by the Mexican Government; had been in- 
cluded. | 

But suppose the grants were inchoate and floats witbin 
the outbounds, each grantee had rights that, as to the others, 
were just as perfect as if the title had been complete. They 
were tenants in common of what they all possessed under 
the Mexican grants. They could deal with each other in 
regard to the property as they pleased. Each could sell to 
the other by a final aud valid deed. They could divide the 
property by mutual and valid releases, by metes and bounds, 
that no Court could disturb on the ground that their titles 
were inchoate, and could only disturb on the same grounds 
as in cases of perfect titles. This, it is thought, is too plain 
for argument. Could they not, then, in case of disagree- 
meut, resort to a Judicial tribunal to judge between them 
and to decree a partition that would, as between them- 
selves, be final and conclusive, whatever might happen 
afterwards? Is it not plain, then, that the decree of par- 
tition can only be assailed by establishing the proposition 
that the Mexican Court could have jurisdiction only of a 
partition suit in respect of lands to which, and all of which, 
the parties had a perfect title, and of none other, and that 
if, after a judicial partition, the title to any part of the land 
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failed, the whole proceeding was void? It is believed that 
no writer, and no case before this one, has ever suggested 
such a state of the law. 

It is true that the California Land Commission confirmed 
these Mexican titles in undivided shares, but that was a 
matter purely between the United States and the claimants, 
and could have no effect upon the rights of the respective 
grantees as between themselves, for the 15th section of 
the act of 8d March, 1851, provided in express terms “ that 
the final decrees rendered by the State Commissioners, or 
by the District or Circuit Court of the United States, or 
any patent to be issued under this act, should be conclusive 
between the United States and said claimants ONLY, and shall 
not effect the interests of third persons.” The clear and 
evident meaning of this provision was and is that it was 
not within the competence of the board, or of any tribunal 
acting under the act of 1851, to disturb any right or settle 
any question as between the respective persons who might 
be claimants betore it, but only to determine finally either 
that the land was a part of the public domain, or that it 
was not, and that it belonged to the claimants or others, 
according to their respective rights as they had existed 
before the cession. 

The whole tenor of the act of March 8, 1851, (9th Stats., 
p. 631,) shows this, and in section 13 is the only and exclu- 


sive provision touching the decision of contested titles 


between anybody. That section provides for proceedings 
after confirmation, and allows an adverse claimant, if he 
chooses to do so, to suspend the issuing of a patent, or 
finally enjoin, if the case shall warrant it, and that is all. 
Then follows the 15th section, before cited, which expressly 
excludes all consequences of 2 confirmation, except as 
between the United States and the claimants. So that a 
failure of any adverse claimant to proceed under section 13 
would not prejudice his right. The District Court, there- 
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fore, as a Court of confirmation, had no jurisdictional 
power to pass on the respective interests and rights of the 
parties in whose favor confirmation was made as between 
themselves. : . 


In respect of the motion to dismiss for want of jurisdic- 
tion, I renew the points suggested at the October Term, 
1886, and also submit that there were drawn in question a 
right and title, secured by the treaty of cession, and that it is 
not acase of conflicting titles or claimants derived under any 
grant or authority of the United States, but is solely and 
purely a right and title derived from the Government of 
Mexico, as established and made perfect by the action of 
its own judicial tribunals before the cession. The case, 
therefore, is not like any of those cited by the counsel on 
the other side. The defence in the Court below rested, 
not upon any title derived from the United States, or upon 
the effect of any action under United States authority, but 
exactly the opposite. The complainant below rested fund- 
amentally upon assailing the decree of the Mexican tribunal, 
which the treaty in effect engaged should be respected. If 
this does not make a case for the jurisdiction of the National 
Courts, it is difficult to see what could. This is perfectly 
illustrated and enforced by the statement of Mr. Chief- 
Justice Tanney in the case of Maney v. Porter, 4 How., 
55, where he states the very distinction above insisted upon, 
and dismissed the case upon the ground that the suit was 
not brought to uphold any title or right which the com- 
plainant claimed under the Choctaw treaty. Here the 
defence was rested upon the very title and right which the 
treaty with Mexico undertook to protect, viz., that which 
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was acquired and established through the decree of the 
Mexican Court, which the complainant in this case below 
undertook to overthrow. 

In the case of New Orleans v. Armas, 9 Pet., 223, this 
Court, by Marshall, Chief Justice, laid down the propo- 
sition upon which we stand, saying, speaking of the Con- 
stitution and the judiciary act, “the language of both 
instruments extends the jurisdiction of this Court to rights 
protected by the Constitution, treaties, or laws of the 
United States from whatever source those rights may 
spring.” In that case the decision of the Court below was 
adverse to the title clatmed by the city and in favor of the 
title claimed. under the Spanish Government, and so the 
Court held that the claim of the city did not arise and was 
not affected by the treaty of cession. In one of the earliest 
of this class of cases, Owings v. Norwood, 5 Cranch, 344,— 
in that case Chief Justice Marshall said: 


‘¢ Whenever a right grows out of or is protected by a 
treaty, it is sanctioned against all the laws and judicial 
decisions of the States; and, whoever may have this right, 
it is to be protected. But if the person’s title is not affected 
by the treaty, if he claims nothing under a treaty, his title 
cannot be protected by atreaty. If Scarth or his heirs had 
claimed, it would have been a case arising under a treaty.” 


In this case the successor in title to one of the original 
Mexican grantees and parties tu the Mexican partition suit 
does claim and stands on the title that, by the judicial 
decree of the Mexican Court, had been contirmed in sever- 


alty to him. 


It is further submitted as historically and philosophically 


correct that the Courts of the United States may take 
judicial notice of the laws in force in the territory ac- 


quired by cession from Mexico as they existed at the time’ 


of the cession, and that what those laws were is not a 
matter, as it is technically called, of foreign law, to be 
proved by expert witnesses. This view is believed to be 
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in accordance with the long practice of this Court, although 
strangely enough, in a recent case in the House of Lords, 
witnesses were examined as in the case of proving purely 
foreign law, to show what was the law in the Province of 
New York while it was a dependency of the British King. 

In further support of the views I have stated, I beg 
leave to reprint, in connection herewith, the learned argu- 
ment of Mr. George H. Smith, submitted to the Court on 


motion to dismiss. 
Gro. F. EpMuUNDs, 


Of Counsel for Plaintiff in Error. 


Argument of Mr. George H. Smith. 


I, 
AS TO THE VALIDITY OF THE PARTITION OF 1846. 


_ The proceeding for partition was commenced by Dalton 
and Vejar in 1845, before Sanchez, first alcalde and judge 
of the first instance, and was continued and concluded in 
the following year before his successor, Gallardo (fols. 128 
et seqg.). Notice was duly given to Palomares, and to the 
Colindantes (tols. 124, 126); a regular surveyor, selected by 
the parties, was employed (fols. 126-7), and he and the 
chain-bearers duly sworn; and, in fine, the proceedings ap- 
pear to have been regular in every particular. 

The court of first instance was a court of general juris- 
diction (Escriche—Mexican edition—word “Jusgado”); 
and (with certain exceptions, immaterial to the present 
case) was vested, by express provision of the law, with 
jurisdiction of “all suits and causes, civil or criminal, of 
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whatever class or nature they may be,” (Jd., word ‘Juez 
Civil,” citing art. 88 of “the law of the 28d of May, 1837, 
upon the administration of justice”), and consequently with 
jurisdiction of actions for partition, which were recognized 
actions under the Mexican law (Jd., words ‘ Particion,” 
‘ Juicio Divisorio,” ‘* Communero ”), 

The case, therefore, not only comes within the presump- 
tion “that the public acts of public officers purporting to 
be exercised in an official capacity and by public authority, 
shall not be presumed to be an usurped, but a legitimate 
authority, previously given or subsequently ratitied ” (U.S. 
v. Arredondo, 6 Peters, 727; U.S. v. Delassus, 9 id., 134; 
Strother v. Lucas, 12 id., 410; U.S. v. Peralta, 19 How., 
347); but also within the universal principle that where 
power or jurisdiction is delegated to any officer or tribunal 
over a subject-matter, the acts of such officer or tribunal 
are binding and valid, and cannot be attacked collaterally. 
(U.S. v. Arredondo, 6 Pet., 729). 

The objections made to the partition by the Supreme 
Court of California are, we respectfully sabmit, obviously 
untenable. Its decision, if we understand it correctly, rests 
upon the proposition * that in the proceeding before him 
(for the partition) the judge of first instance undertook to 
perform the task reserved to the political department of the 
Government, to wit, the task of fixing definitely and finally 
the boundaries of the land granted,” and that “ neither [he] 
nor the parties in interest could then know where, within 
the exterior limits, the Government would select the specitic 
tract in and to which their complete title would ultimately 
vest.” (64 Cal., 494, 495.) 

It would seem to be a sufticieut answer to this proposition 
to say that it is,in fact, untrue. For, in the first place, the 
political department, upon the issue of the grants, did not 
reserve to itself the task of fixing definitely and finally the 
boundaries of the land granted, but by express provisiuns 
in the grants delegated this task to the proper judge, and 
directed the parties to apply to him for the delivery of the 
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juridical possession, (fols. 90, 112, 113 et seg.;) and in the 
second place the juridical possession of both grants was in 
fact delivered before the proceedings for partition com- 
menced, as fully appears from the records of the delivery 
of such possessiun appearing in the Transcript, (fols. 92 et 
seq., 114 et seq.) The power to segregate the land, and to 
define and establish the boundaries had, therefore, become 
a judicial power, and had been exercised before the parti- 
tion, and the boundaries established by the proper judicial 
proceeding, viz., the delivery of the juridical possession. 


‘«‘ By this proceeding the land granted was separated from 
the public domain, and what was previously a grant of 
quantity became a grant of a specific tract.” (Graham v. 
U.8.,4 Wall., 261.) 

“ This pr oceeding involved an ascertainment and settle- 
ment of the boundaries of the land granted by the appro- 
priate oflicers of the Government, specially designated for 
that purpose, and has all the force and efficacy of a judicial 
determination. It bound'the former Government, and is 
equally binding upon the officers of our Government. Such 
is the purport in the recent case of Graham v. United 
States. In that case the survey made by the Surveyor 
General of the grant confirmed did not conform to the 
measurement of the land as shown by the record of jurid- 
ical possession, and the District Court for that reason set 
the survey aside and ordered a new survey, which should 
correspond with the measurement, holding that the action 
of the officers of the tormer Government, upon the deliv: 
ery of juridical possession, furnished insuperable objec- 
tions to any other course. In affirming this decision this 
Court expressed its concurrence with the views of the 
District Court, and held that a proceeding of that charac- 
ter must control the officers of the United States in the 
survey of land claimed under a confirmed Mexican grant: 
In other words, the case decided that the juridical posses- 
sion was conclusive as to the boundaries and extent of the 
laud granted.” 


United States v. Pico, 5 Wall., 539. 

See also Leese v. Clark, 18 Cal., 574. 
Waterman tv. Smith, 13 Id., 410-11. 
Thornton v. Greer, 26 Id., 628. 
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The California Court, however, held it altogether im- 
material whether there had, or had not, been a delivery 
of juridical possession prior to the partition; and rested 
its décision exclusively upon the broad proposition that 
‘‘whatever the nature of the grant or grants, the petition- 
ers to the Board of Land Commissioners submitted them- 
selves to the jurisdiction of the tribunals created by the 
act of 1851 for the ascertainment of the rights protected 
by the treaty; and the patent they obtained is a solemn 
record of an adjudication, binding upon them; that the lands 
granted were never finally segregated from the public lands by 


the Mexican Government.” Hence, the conclusion reached is. 


that “until final survey by the United States of the «San 
Jose’ and its ‘ Addition,’ there was no specific tract to 
which attached a complete proprietorship in favor of the 
grantees,” or which could be the subject of a partition. 
(Id., 496-7.) 

The decision, therefore, seems to go to the full extent 
of holding that all partitions of Mexican grants made by 
the Mexican Courts—whether the grants were perfect or 
imperfect, whether for specific tracts or for quantity only, 
or whether defined by delivery of juridical possession or 
otherwise—were necessarily void; and the reason given 
by the Court for its conclusion, viz., “that the judgment 
in partition * * * could not anticipate the action of 
the political power, (7. ¢., of the United States,) and divide 
in advance the lands which should subsequently be sur- 
veyed ” (opinion, p. 495), is equally applicable to all such 
cases, 

This conclusion, however, rests upon a misapprehension 
of the nature and effect of the proceedings for confirmation 
under the act of 1851. Rights of property acquired under 
the Mexican laws were not affected by the conquest, and 
our Government never had or claimed any right, either 
wholly to confiscate such property, or do so partially by 
altering boundaries established and detined under the Mex- 
ican law. It had, indeed, the power to establish the bound-. 
aries of a grant where the juridical possession had not 
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been delivered; for under the Mexican law, ard the ex- 
press terms of all grants, this was the only way in which 
such boundaries could be established; and until thus de- 
fined, all grants were, in general, grants of quantity only, 
and did not attach to any specific tracts of land. Hence, 
where the juridical possession was not delivered, the power, 
not to alter, but to create, the boundaries remained in the 
Mexican Government, and passed to our own as its suc- 
cessor. ‘But where the juridical possession was delivered, 
‘what was previously a grant of quantity became a grant 
of a specitic tract,” (Graham rv. United States, cited supra,) 
with which neither the Mexican Government nor our own 
ever afterwards had a right to interfere. The only right 
that our Government ever had with reference to such lands 
was simply to ascertain the established boundaries with a 
view of separating private lands from its own domain, and 
this was all that was ever contemplated by the legislation 
on the subject. Hence, with reference to such lands, the 
power conferred upon the Land Commission and _ the 
Courts, and upon the executive officers of the Govern- 
ment, was not an arbitrary power to establish boundaries 
as it might seem expedient, but a strictly judicial power 
precisely similar in its nature to: that exercised by Courts 
in other actions involving questions of boundary, namely, 
the power to determine, from the evidence, the location of 
the true boundaries as already established. That this 
power may often have been erroneously exercised, and 
even that errors may have been committed by the District 
Court in the present case, is extremely probable. But 
such errors are precisely similar in their nature and effect 
to those often committed by Courts of ordinary jurisdiction 
in controversies concerning boundaries; and it cannot’ be 
asserted in the one case any more than in the other that a 
partition of lands, regularly made by a Court of competent 
jurisdiction, is void, because in a subsequent controversy 
with a third party it is judicially determined, whether etro- 
neously or correctly, that the title to a part of the land 
was not vested in the parties to the partition. 
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In such a case, as in all other cases where oue of the puar- 
ties is evicted from his allotment, or from part of it, he 
will have the right to be compensated by the other parties 
(Freeman on Co-tenancy and Partition, section 533 ; Saw- 
yers v. Cator, 8 Humpreys, 256; Rawle ou Cov. of Title, 
4th Ed., 473, 478); and even this right is confined to the 
original parties and does not pass to an alienee—(Sawyers 
ve. Cator, cited supra; see, also, 1 Washb. on R. P., 590, 
(432)—who, however, seems to have overlooked the dis- 
tinction between the original proceeding for partition 
between co-parceners, and that afterwards provided for 
joint-tenants and tenants in common.) But the partition 
is not rendered invalid, nor can it be collaterally attacked- 
For in this, as in all other cases, the Judgment of a Court 
of competent jurisdiction, until reversed or set aside, is 
binding and conclusive upon the parties. 


IT. 


As TO THE EFFECT OF THE CONFIRMATION BY THE UNITED 
States District Court, AND THE PaTENT IsSUED 
‘THEREON. 


It will be remembered that a separate petition was pre- 
sented to the Commission by each of the parties, two of 
them asking for the confirmation respectively of the allot- 
ments under the partition, the other, that of Palomares, 
asking for the confirmation of an undivided one-third of 
the two ranchos, and that the decrees of the Land Commis- 
sion in each case confirmed to the petitioner the land 
allotted to him under the partition. 

Had there been a single proceeding to which all the 
petitioners were parties, and in which the question as to 
the validity of the partition could properly have been ad- 
judicated, these decrees would have been correct in every 
particular; but as there was no proceeding pending in 
which that question could be determined with justice to 
the parties, it was, perhaps, erroneous for the Commission 
to enter a decree which in effect determined the question, 
and finally adjudicated that the partition was valid. For 
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while technically neither party was concluded by the de- 
crees in the cases of the other partitioners, yet each was 
concluded by his own decree and could not claim any 
interest in any land not confirmed to him. 

It was therefore proper and necessary for the District 
Court, in affirming the decrees of the Commission, so far 
to correct them as to supply this deficiency, and this it did 
by adding to the portion of its decrees which affirmed the 
decrees of the Commission a description of the land con- 
firmed as being an undivided interest—which, in view of 
the controversy disclosed by the petitions, was the only 
decree that could be properly entered. The effect of the 
decrees of the District Court was, however, simply to leave 
the question of the partition undetermined ; that is to say, 
if, as claimed by Palomares, there was no partition, then 
the land was confirmed to the parties interested as co-ten- 
ants; but if, as claimed by Vejar and Dalton, thére was a 
partition, then, upon well-established principles, it was in 
effect confirmed to them in segregated portions as allotted 
to them by the partition. 

The object of the acts for the confirmation of Mexican 
claims was simply to “enable the Government to distin- 
guish the public land from that which had been severed 
from the public domain by Mexico, and that it might fulfill 
the obligation assumed at the time of the cession of Cali- 
fornia to secure and protect the property of its inhabit- 
ants. * * * The acts of Congress provide that neither 
the decisions of the Commissioners nor the District or 
Supreme Court, nor of the Surveyor-General, nor the sur- 
veys or patents made in pursuance of them, shall preclude 
a legal investigation and decision by the proper judicial 
tribunal between parties having such interfering claims. 
* * * The language and policy of these enactments 
limit a controversy like the present to the United States 
and the claimant.”” (U.S. v. Fossat, 30 How., 425.) “The 
Government (has) no interest in the contest between par- 
ties claiming ex post facto the grant.” 

U. S. v. Sutter, 31 How., 170. 
Castro v. Hendricks, 23 How., 442. 
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Hence, it is well settled, the patent of the United States, 
issued in confirmation of a Mexican grant, enures to the 
benefit of, and the legal title vests in, the grantees of the 
confirmee by grants prior to the confirmation. 

. Steinbach v. Stewart, 11 Wal., 574-5. 
U.S. v. Sutter, 21 How., 182. 
And cases cited. 


Hence, assuming the partition of 1846 to have been 
valid (which we have abundantly shown was the case), 
the effect of the decrees of confirmation of the District 
Court, and of the patents issued thereon, was to confirm to 
the patentees respectively the specific tracts of land alloted 
to them by the partition, and to vest in them the legal title 


thereof. 
ITT. 


AS TO THE QUESTION OF JURISDICTION. 


The title of the plaintiff rests directly for its validity upon 
the treaty, the legislation of Congress to carry its treaty 
obligations into effect, and the confirmation and _ patent 
thereunder. It therefore comes directly under tlfe pro- 
vision of section 709 of the Revised Statutes, that a final 
judgment or decree of the highest Court of a State may be 


reviewed by this Court “ where any right, title or immu- 


nity is claimed under * * * any treaty or statute of, 
or commission held, or authority exercised under the 
United States, and the decision is against the title, right, 


privilege or immunity (thus) specially set up or claimed.” — 


Hickie v. Starke, 1 Peters, 97. 
Matthews v. Zane, 4 Cranch, 382. 
Henderson v. Tinnesser, 10 How., 32s. 
Berthold v. McDonald, 22 How, 334. 


None of the cases cited by counsel tor defendant in error 
have any tendency to contravene this proposition ; but, on 
the contrary, several of them strongly support it. 

In Owens v. Norwood (5 Cranch, 344), the plaintiff in 
error, defendant below in an action of ejectment, had set 
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up an outstanding title in a British subject, which he 
claimed was protected by a treaty. The Court held that 
it had no jurisdiction, because the plaintiff in error did not 
claim the protection of the treaty for his own property, 
but for that of another, who was not a party to the suit; 
and the Court expressly said that if such other party, or his 
heirs, “ had claimed, it would have been a case arising 
under the treaty.” 

In the case of New Orleans v. Armas (9 Pet., 224), the 
plaintiff in error claimed the land in controversy as being 
part of a quay dedicated to the use of the city in the origi- 
nal plan of the town; the defendant, under a grant by the 


. authorities of Louisiana, afterwards confirmed and patented. 


The decision was in favor of the latter. Had the judgment 
been againat him, the jurisdiction would doubtless have been 
sustained. The plaintiff in error claimed that its title was 
protected by the treaty, which provided that the inhabitants 
of the ceded territory should be incorporated in the Union, 
and “in the meantime (should) be maintained and pro- 
tected in the free enjoyment of their liberty, property, and 
the religion which they profess;” but the Court held that 
“ this stipulation ceased to operate when Louisiana became 
a member of the Union.” 

This case is broadly distinguished from ours by the fact 
that we claim under statutes of the United States providing 
for the confirmation of Mexican titles, and by confirmation 
and patent thereunder; and also by the fact that the treaty 
of Guadalupe Hidalgo (Article VIII) expressly stipulates 
for the security of Mexican titles; and it was to carry this 
stipulation into effect that the legislation referred to was 
principally enacted. 

Teschemacher v. Thompson, 18 Cal., 23. 
U.S. v. Moreno, 1 Wall., 404. 
Estrada v. Murphy, 19 Cal., 207. 

The case of Choteau v. Marguerite (12 Peters, 507), was 
decided upon ile same principle as was New Orleans ¢. 
Armas. | 
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The case of Maney v. Porter (4 How., 55) was decided 
upon the ground that “the party against whom the State 
Court decided, instead of setting up an interest under the 

_treaty (in question), expressly averred that no right had 
been obtained.” 

In Kennedy v. Hunt (7 How., 586) the controversy was 


between a Spanish grant to Forbes & Co., dated in 1807. 


(confirming and augmenting a previous grant), and a grant 
to one Price (Kennedy’s grantor) afterwards confirmed 
and patented. The former the Court expressly held ‘ was 
a perfect title,” and one which did not “ require any further 
step to perfect its boundary” (7 How., pp. 591-2). The 
two grants were adjacent and fronted on the river Mobile. 
The land in controversy was a piece of ground covered 
with water on Mobile river, which was included in the 
former grant, and which was claimed by the defendant in 
error, not on the ground that it was within his grant, but 
on the ground that he was “ entitled to claim a riparian 
right to the channel of the river according to lines drawn 
at right angles to the front line, and from each terminus 
thereof, unless some other claim (should) interfere, and it 
(was) insisted that the addition made to Forbes & Co.’s 
grant in 1807 (could not) hinder the assertion of Kennedy’s 
right, because the addition was made atter Spanish au- 
thority ceased, and for so much the grant of 1807 (was) void, 
and being out of the way Forbes & Co. (could) only claim, 
as front proprietors, riparian rights, in like manner that 
Kennedy himself (claimed.)” [t was further claimed—the 
lines of the two grants crossing each other—that the Jand 
included between them “should be divided between the 
two grants, but in what proportions ” was not stated. (Id., 
593.) 

The whole controversy turned upon the location of the 
Forbes & Co. grant—a perfect title with which the Gov- 
ernment had never been concerned—and the decision was 
in its favor. “The controversy respecting the alluvion 
drew in question no act of Congress, nor any authority 
exercised under the Constitution or laws of the United 
States, and therefore the decision of the State Court could 
not be opposed either to the laws or to any authority exer- 
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cised under the laws of the United States. In this case, as 
in that of McDonough v. Millaudon (8 How., 693), the 
State Courts were called on to construe a perfected Spanish 
title, and to settle its limits by applying the local law, and, 
having done so, this Court bas no authority to revise the 


/ Judgment.” 


In Doe v. Eslava (9 How., 445), the Court seemed to be 
of the opinion that the grant involved was a perfect title 
derived from the French patent, and did not require or in 
any way depend upon confirmation by our Government. 
and it says, “In this view it would be a title or right 
derived from France, and to overrule it is to overrule what 
is derived from France and not the United States (p. 445) ; 
but the Court adds, “if, as reported by the Commissioners, 
this is to be treated as an incomplete and confirmed claim, 
the State Court do not appear to have overruled the title 
set up by the plaintiff so far as derived from the United 
States.” 

It should here be observed, with reference to this and 
some others of the preceding cases, that the act of 1851 
‘‘ embraces not only inchoate or equitable titles, but legal 


_ titles also; and requires them all to undergo examination 


and to be passed upon by the Court. * * * In this respect 
it differs from the act of 1824, under which the clairme in 
Louisiana and Florida were decided. The jurisdiction of 
the Court in these cases was confined to inchoate equitable 
titles, which required some other act of the Government to 
vest in the party the legal title or full ownership. If be 
claimed to have obtained from either of the former Gov- 
ernments a full and perfect title, he was left to assert it in 
the ordinary forms of law upon the documents under which 
he claimed. The Court had no power to sanction or con- 
firm it when proceeding under the act of 1824 or the sub- 
sequent laws extending its provisions.” (Fremont v. The 
United States 17 How. 554.) 

In Gill v. Oliver’s Executors, 11 How., 545,“ both parties 
(claimed) certain moneys in Court as assignees of Lyde Good- 
win, who was a member of the Baltimore Mexican Com- 
pany, and entitled to a certain proportion of the money 
awarded to said company as a just claim on the Mexican 


(24 
Government. The validity of the award or the treaty 
under which it ‘was made (was) not called in question by 
either party, as both (claimed) under them. ” 

In the quotation from the opinion in this case the counsel 
omit a very important passage, which materially qualifies 
the portion that is given. We quote the whole passage, 
italicizing the portion omitted. The Court says, by way of 
illustration : 

“If A hold land ander a patent from the United States, 
or a Spanish grant ratified by treaty, and his heirs, devisees, 
or assignees dispute as to who has the best title under him, 
this does not make a case tor the jurisdiction of this Court 
under the 25th section, of the judiciary act. Jf neither the 
validity or construction of the patent or title under the treaty is 
contested, if both parties claim under it, and the contest arises 
from some question iwithout or de hors the patent or the treaty, 
itis plainly no case for our interference under this section.’ 
(P. 546-7.) 

In Semple rv. Hagar, 4 Wall., 431, which was a suit to 
vacate a patent, the State Court eenttee to take jurisdiction 
of the case, and this Court held that it had no jurisdiction | 
on that ground. 

In Romie v. Cassanova. 91 U.8S., 370, which was an ac- 
tion of ejectment brought by a party claiming under the 
City of San José by a grant made subsequent to the acqui- 
sition of California, the only Mexican title involved was that 
of the defendant, which was held valid. (91 U.8S., 379; 45 
Cal. 131.) 

The case of McStay v. Freidman, 92 U.S., 723, was sim- 
ilar in character. 

The case of Roth v. Ehrman, 107 U. s, 319, obviously 
has no application. 

In the case of San Francisco v. Scott, 111 U.S., 768, the 
title involved was a pueblo grant made subsequent to the 
acquisition of California. The case of Hastings v. Jackson, 
112 U.3S., 283, was similar in principle. : 

From this, and similar cases, our case is broadly distin- 
guished by the tact that our title was acquired under the 
Mexican law, was confirmed by the treaty and the legis- 
lation of Congress, and by the Commission, courts and ofli- 
cers of the United States acting thereunder. 

Gro. H. Smita. 
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At the last term of this court we filed a motion to dismiss 
this case for want of jurisdiction, on the ground that there 
was no Federal question involved. The court continued the 
‘motion to be heard with the case when it should be reached 
on its merits. 3 
We now renew the motion. 


Tue Case. 


This suit was brought September 4, 1882, in the Su- 
perior Court of Los Angeles county, California, by the 
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Mound City Land and Water Association, a corporation, 
and the Los Angeles County Bank, a corporation, as plain- 
tiffs against Louis Phillips, Trinidad Yorba Francisco Palo- 
mares, and Henry Dalton, as defendants. The object of 
the suit was to make partition of the ranchos San José and 
San José addition in the said Los Angeles county. 

The complaint alleged that the said Mound City Land 
and Water Association was the owner of one undivided third 
of said ranchos; that patents had been duly issued by the 
United States for the said ranchos to Henry Dalton, Ygnacio 
Palomares, and Louis Phillips, conveying to each of them 
one undivided third of the same; that the Mound City 
Land and Water Company had acquired title to the interest 
of the said Dalton ; that Trinidad Yorba iad acquired title 
tu the interest of the said Palomares; and that the said 
Phillips was the owner of the other undivided third ; that 
the said Mound City Company had mortgaged its interest 
to the said Los Angeles County Bank. It prayed for a par- 
tition and for other proper relief. 

The defendants, Phillips,.and Palomares, filed separate 
answers and cross-bills, setting up, in substance, the same 
matters of defence and grounds for relief. 

So far as the present motion is concerned, it is only neces- 
sary to refer to that portion of their answers and cross-billsa 
which include the Federal questivn, if there be any such 
question in the case. — | ) 

They allege that juridical possession was given to the for- 
mer owners of said ranchos, under whom they claim, and 
that thereafter they proceeded to make partition of the same 
by filing a petition for partition in the court of first instance 
of the city of Los Angeles; and that the said court, on the 
15th of February, 1846, by its decree, set apart in severalty 
the share of each owner in said ranchos (all of which was 


done before a change of flag), and that they and their gran- 
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tees liave continued to recognize said boundaries as: bind- 
ing upon them. 

The said Phillips alleged that the conduct of the owner 
from whom he purchased was such as to estop him by mat- 
ters in pais from setting up any claim to the tract claimed 
by him. 

They set out the proceedings, under the act of 1851, 
before the Commissioners and in the District Court, which 
finally resulted in the issuance of the patents, giving to 

the grantees hereinbefore named each one undivided third 
of both said ranchos. -A copy of one of the patents is set 
forth in the Record, pages 27-35. 

The answer of Phillips admitted that the United States 
patent included 632,%3, acres not included in the land. 
partitioned by the decree of the court of first instance 
(Record, p. 12). | 

And the proof showed that more than 10,000 acres of 
the lands included in the tracts partitioned were excluded ‘ 
from the lands patented by the United States. The de- 
fendants, in their cross-petitions, prayed that the plaintiffs 
might be decreed to be trustees, holding the legal title in 
the undivided thirds of the tracts partitioned for their bene- 
fit, and that they might be required to convey the same to 
them. 

The Superior Court of Los Angeles gave judgment for 
plaintiffs below, and the Supreme Court of California af- 
firmed that judgment. This is a writ of error to reverse 
that judgment of the Supreme Court. 


ARGUMENT. 


I. 


We maintain that there is no Federal question in the case, 
and therefore that the motion to dismiss for want of juris- 
diction should be granted. ; 
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Sec. 709, Revised Statutes, provides that “a final judg- 
“ ment or decree, in any suit in the highest court of a State, 
‘in which a decision in the suit could be had, where is 
“ drawn in question the validity of a treaty, or Statute of, 
“ or an authority exereised under the United States, and 
“the decision is againet their validity * * * may be 
‘“ re-examined and reversed or affirmed in the Supreme 
‘* Court upon a writ of error.” 

This provision is substantially identical with that in the 
25th section uf the judiciary act of 1789, and the 2d sec- 
tion of the act of February 14, 1867. 

In this case the validity of no treaty was drawn in ques- 
tion; the validity of no statute of the United States was 
drawn in question, and there was no authority exercised 
under the United States, and therefore it could not be drawn 
in question. 

The parties all claimed under patents from the United 
States which were admitted to be valid. The only contro- 
versy was as to the construction that should be given to the 
patents,and whether patents, under which all parties claimed, 
which expressly stated that each grantee should have and 

hold one undivided third, should be construed to grant, not 
an undivided third to each, but the entire estate of certain 
tracts to each. 

That does not present a Federal question. It does pre- 
sent a question for the State courts to decide, and such is 
the doctrine of this Court established by numerous decisions, 
running back to its earliest history. 

Owings v. Norwood’s Lessee, 5 Cranch, 344. 

New Orleans v. Armas, 9 Pet., 224. 

Choteau ». Marguerite, 12 Pet., 507. 

Maney v. Porter, 4 How., 55. 


‘The case of Kennedy v. Hunt (7 How., 586) was in its 
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essential features much like the present. A grant had been 
obtained from the Spanish government in 1807, in part 
confirmation of a concession granted in 1796, for certain 
land adjacent to the town of Mobile, in West Florida. 
This grant included the land between the then bank of the 
_ Fiver and the high-water mark of 1802. An act of Con- 
greas of March 2, 1829, confirmed an incomplete Spanish 
concession which was alleged to draw after it, as a conse- 
quence, certain riparian rights conflicting with those 
claimed under the grant of 1807. 

The Supreme Court of Alabama gave the lands covered 
by these riparian rights to the claimants under the grant 
of 1807. This court held that the decision of the State 
court was only a construction of a perfected Spanish title 
and could not be reviewed in this court, and that no treaty 
or act of Congress was drawn in question, or any’ authority 
exercised under the Constitution or laws of the United 
States. 

The case of Doe v. Eslava (9 How., 421) is in point. In 
that case there were two conflicting claims to land in 
Lonisiana: one founded upon a French grant of 1757, with 
possession continuing down to 1787; the other founded 
upon a Spanish grant in 1788, with possession down to 1819. 
Both claims were confirmed by Congress. The Supreme 
Court of Alabama gave judgment in favor of the claimant 
under the Spanish grant. This court held that it had no 
jurisdiction to review that judgment. Mr. Justice Wood- 
bury, in delivering the opinion of the court, after giving a 
history of the case, said: “ The principles of law applicable 
“to these possessions, as existing in Alabama, and as to 
“and held under anzient French and Spanish} permits and 
‘¢ grants, we do not propose to consider; nor to revise the 
“ correctness of the rulings of the State court concerning 
“ them, because they are matters clearly within their sole 
“ jurisdiction.” 
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And again: ‘Some questions arose at the trial concern- 
“ing the construction of deeds and other conveyances. 
“In both lines of title, buildings only are in some in 
“ stances nominally conveyed, and not in terms the lots 
“on which they. were situated; in both, too, some of the 
‘ boundaries are unsettled, and the quantity of land in 
“ dispute by the papers is viewed differently. But such 
“ questions as these are subordinate to the question of 
“ title, and proper for the consideration of the State court 
© in exercising its appropriate jurisdiction over local ques- 
“ tions, and hence not subject to our revision (13 Peters, 
“439; United States ». Kiny, 3 Howard, 773).” 

In Gill v. Oliver (11 How., 529) the facts were these: 
In 1839 a treaty was made between the United States and 
Mexico, providing for the “ adjustment of claims of citizens 
“ of the United States on the Mexican Republic.” Under 
‘this treaty a sum of money was awarded to be paid to the 
members of the Baltimore Mexican Company who had sub- 
scribed money to fit out an expedition against Mexico un- 
der General Mina in 1816. The proceeds of one of the 
shares of this company were claimed by two parties, one 
as being the permanent trustee of the insolvent owner of 
the share, and the other as being the assignee of the pro- 
visional trustee, and afterwards the assignee of the insol- 
vent himself. 

The Court of Appeals of Maryland gave the fund to the 
latter, and this court refused to review the case. 

Mr. Justice Greer, in delivering the judgment of the court, 
said: ‘The treaty and award are facts in that history. 
“ They were before the court but as facts, and not for con- 
“struction. If A hold land under a patent from the United 
‘“‘ States, or a Spanish grant ratified by treaty, and his heirs, 
“ devisees, or assignees dispute as to which has the best 
“ title under him, this does not make a case for the juris- 
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“ diction of this court under the twenty-fifth section of. the 
“judiciary act. * * * In deciding this question the 
“‘ courts of Maryland have put no construction on the treaty 
‘‘ or award, asserted by one party to be the true one, and de- 
‘ nied by the other party. It was before them as a fact 
“ only, and for the purpose of construction. * * * It 
“is a conclusive test of the question of jurisdiction of this 
‘ court in the present case, that if we assume jurisdiction 
“and proceed to consider the merits of the case, we find 
“ it to involve no question either of validity or construction 
‘“‘ of treaties or statutes of the United States.” 

In Semple ». Hagar (4 Wall., 431), this court held that 
it had no jurisdiction to review the judgment of the Su- 
preme Court of California. The facts were as follows: 
Both parties held patents of the United States under | 
Mexican grants, both of which included the same lands 
in part. One of the parties brought a suit in the State 
court to vacate the patent of the other to the extent of the 
conflict of title. The State court refused to entertain juris- 
diction of the question, and dismissed the complaint. This 
court dismissed the case on motion for want of jurisdiction. 

We desire to call special attention to the late case of 
Romie v. Casanova (91 U.S8., 379). The action was eject- 
ment, brought in one of the California district courts. The 
land in controversy was a part of the Pueblo of San José, 
and was granted under the Spanish government, and finally 
confirmed by the courts and authorities of the United States. © 
Both parties claimed under the sume grantor. The Supreme 
Court of California affirmed the judgment of the district 
court. A writ of error was brought to this court. The 
Chief-Justige delivered the opinion of the court and said: 


“ No Federal question is presented by the record in this 
“ case. The action was brought to recover possession of 
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“ certain lands. Both parties claimed title from the city 
“ of San José; and the question to be determined was, 
“ which of the two had actually obtained a grant of the 
“ particular premises in controversy. The title of the city 
“ was not drawn in question. Even if it depended upon the 
“ treaty of Guadalupe. Hidalgo and the several acts of Con- 
“ gress to ascertain and settle private land claims in Cali- 
“ fornia, the case would not be different. Both parties 
“ admit that title, and their litigation extends only ¢o the 
“ determination of the rights which they have severally ac- 
“ quired under it. The writ is dismissed.” 


To the same effect is the case of McStay v. Freedman, 
(92 U.S., 723), which was an action of ejectment to re- 
cover possession of a certain parcel of the Pueblo lands 
confirmed to the city of San Francisco by act of Congress. 
The plaintiff did not attempt to connect himself with the 
city title, but relied entirely upon his alleged possession 
and that of his grantors. The defendant claimed under - 


the city title and act of Congress, and under the city or- 
dinance and an act of the Legislature of California. 

_ The Chief-Justice delivered the opinion of the court. 
He said: “ No Federal question was involved in the de- 
“ cision of the Supreme Court. | The city title was not 
‘drawn in question. The real controversy was as to the 
“ transfer of that title to the plaintiffs in error ; and this 
“did not depend upon the ‘ Constitution or any treaty or 
“6 statute of or commission held or authority exercised un- 
‘‘¢ der, the United States.’ The case is, therefore, in all 
‘“‘ essential particulars, like that of Romie et al. v. Cassa- 
“ nova (91 U. S., 379); and the writ must be dismissed for 
“ want of jurisdiction.” | P 

In Roth v. Ehrnan (107 U. S., 319) the question related 
to the validity of a decree of a foreign court annulling a 
marriage. The Supreme Court of Illinois held that the 
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decree was valid. This court dismissed the case for want 
of jurisdiction. 

In City and County of San Francisco v. Scott (111 
U. S., 768) this court held that the decision of the State 
courts of Califurnia upon the question whether an Alcalde 
in San Francisco, after the conquest and before the ‘incor- 
poration of San Francisco, and before the adoption of a 
State Constitution by California, could make a valid grant 
of Pueblo lands, presented no Federal question and was not 
reviewable in this court. 

The Chief-Justice said: ‘ There is no Federal ques- 
* tion in this case. The right of San F mn opty under the 
“ treaty of Guadalupe Hidalgo, to the lands in dispute is 
“not denied. Precisely what that right was may not be 
‘“ easy to state. * * © The only controversy in this 
“* case is as to the effect of the Alcalde grant of the Pueblo 
“title; and the precise question was ‘ whether, after the 
““ conquest, * * * and before the incorporation of 
“< the city of San Francisco, and before the adoption of 
“¢ the Constitution of the State of California, a person 
“¢ exercising the functions of an Alcalde of the Pueblo 
“¢ of San Francisco, * * * could make a valid grant 
‘‘¢ of Pueblo lands, as such officers had been before such 
“*“ conquest accustomed to do;’ and, if so, what would be 
“‘ the effect of such a grant? This does not depend on any 
“ legislation of Congress, or on the terms of the treaty, but 
“ on the effect of the conquest upon the powers of local 
“ government in the Pueblo under the Mexican laws. That 
‘“‘ is a question of general public law, as to which the deci- 
‘“ sions of the State courts are not reviewable here. This 
“has been many times decided. Delmus v. Insurance Com- 
“ pany (14 Wall., 661); Tarver v. Keach (15 Wall., 67); 
“ New York Life Insurance Company v. Hendren (92 U. 
“ §., 286); Dugger v. Bocock (104 U. S., 596); Allen wv 
. McVeigh (107 U. S., 433).” 
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See also Hastings v. Jackson (112 U. S., 233), where it 
was held that this court had no jurisdiction to review the 
judgment of a State court upon adverse claims to real es- 
tate under a common grantor, whose title was derived from 
the United States, and was not in dispute. 

The State of California sought to set aside a patent 
which it had issued to the defendant for a tract of land 
granted to the State under an act of Congress. The Chief 
Justice delivered the opinion of the court, and said: “ The 
“ first question which presents itself on this record is as 
“to our jurisdiction. ‘The suit, although in form by the 
‘‘ State to cancel its patent to Jackson, was, in reality, be- 
‘“ tween Hastings and Jackson to determine which of ‘the 
“ two had in equity the better right to the land in contro- 
“ versy by reason of the locations vf school warrants under 
“ which they respectively claim. There was no dispute 
“ about the grant from the United States to the State. That 
“ was conceded, and both parties claimed under it. The 
“ controversy related only to the alleged conflicting grants 
‘from the State. * * ® Both parties thus claimed un- 
“ der the State, and neither asserted title from the United 
* States except through the State.” 

In the case now under consideration, this court will not 
fail to notice that there is no controversy about the Mexi- 
ean grants. They are conceded to have been valid by all 
parties. There is no controversy about the patents from 
the United States. They are admitted by all parties to 
have been valid. There is no statute of the United States 
in controversy. There is absolutely no controversy about 
anything, except as to the division of the patented lands 
among the present owners. Shall a partition of those lands 
be made in accordance with the terms of the patents, or in 
accordance with an alleged: division made by a tribunal, a 
foreign tribunal, before even any survey had been made 
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which would bind this Government, and which division did 
not include ad/ of the lands granted by the patents, and did 
include thousands of ucres of the public lands of the United 
States ? 

In the light of the authorities already cited, it is appar- 
ent that that question is one for the determination of the 
State courts. It is a question of the rights of the respective 
parties under the patents. If it were properly before this 
court upon our motion (which it is not), it is very clear to 
our minds that the grantees, who have accepted a patent, 
and all who claim under them, would be estopped from as- 
serting any other or different estate from that given by the 
patent. . 

We ask that the motion to dismiss for want of jurisdiction 
be granted. 

IT. 


Tue Meerrrs. 


We maintain that the judgment below must be affirmed, 
because the record does not disclose a state of facts which 
raises the questions of law made by counsel for plaintiffs 
in error. | 2 

This court will not look into the record to find for itself 
what the facts were. It will take the findings of fact as 
found by the lower court. The facts as found by the lower 
court are clear and distinct, and are flatly against the plain- 
tiffs in error upon every material point. Let us particularize. 
We quote from the record : 


“ Fourth. That the owners of said premises are, and have 
“been, tenants in common, claiming under the common 
“ title at all times and at present ” (Record, 22).: 

‘“ Fifth. That the said ranchos were inchoate grants by 
‘“ the Mexican government for lands within larger, not finally. 
‘‘ located boundaries, leaving the act of fiaal survey, segre- 
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“ gation, and location to the government of Mexico and its 
“ successor, the Government of the United States ” (Rec- 


“ ord, 22). 
‘Sixth. The said ranchos, or either of them, were not at 
“ any time, by any judgment duly made or given at any time 
© by the court of the first instance, or any other court having 
“ jurisdiction thereof, partitioned as alleged in the pleadings 
“ of the defendants, or either of them, or at all partitioned 
“ among the owners of said ranchos” (Record, 22). 


The seventh finding finds that the District Court of Cali- 
fornia confirmed to each, Henry Dalton, Ygnacio Palomares, 
and Recardo Vegar, one undivided one-third of said ranchos, 
and that said parties stipulated and agreed by writing filed 
therein that said decree should be final; that it did become 
final, and that said parties and their successors solicited and 
obtained patents from the United States granting to each 
one undivided one-third cf said ranchos, and that both 
plaintiffs and defendants claim title and hold under said de- 
cree and patents (Record, 22-23). | | 

The ninth finding finds that Phillips purchased by descrip- 
tion contained in said decree; that he was not misled by 
Dalton, and that Dalton never recognized, accepted, or ac- 
quiesced in any partition that would estop him from claiming 
one undivided one-third of said ranchos as a tenant in com- 
mon (Record, 23). 

The eleventh finding finds that the purported partition of 
1846 embraced some 10,000 acres of land which did not be- 
long to said ranchos, or said parties; that said purported 
partition was void because the grant had not been approved 
by the departmental assembly, and that no agreement was 
ever made by the purties as to partition, but as a matter 
of temporary convenience more or less regard was had to the 
old lines of the purported partition as a mere matter of tem- 
porary use, and that prior to final survey and patent the 
occupation of plaintiffs and defendants was in subordination 
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to the legal title under said decree of the District Court 
(Record, 23-4). 

The twelfth finding finds that the parties presented their 
claim to the Board of Commissioners for partition, accord- 
ing to said purported partition, and that the Board confirmed 
the same, but the District Court, on appeal, reversed their 
decision and confirmed the claims for an undivided one- 
third to each of the owners, and that the parties stipulated 
that said decree should be final, and proceeded thereunder 
to obtain patents, and that said decree became and was res 
adjudicata as to the tenancy in common (Record, 24). 

The thirteenth finding finds that the purported partition 
under the patents as issued would give to Louis Phillips 
about 9,000 acres of the value of $30 per acre; to Palo- 
mares about 10,000 acres of the value of $30 per acre, and 
to the Dalton interest about 7,000 acres of the value of $10 
per acre, or less, not counting improvements (Record, 24). 

. These various findings are all against the plaintiffs in error, 
and they do not present the legal questions made by them. 

If we are correct in this view it ends the case, and the 
judgment below must be affirmed. 

But if we are in error, and if this court will so far de- 
part fruin what we understand as its settled practise, as to 
look into the evidence. and ascertain therefrom what the 
facts are, then we submit that it will be unable to ascertain 
what the alleged partition of 1846 was, for the reason that 
all the witnesses on that subject refer for their boundaries 
to the O’Farrel map (Iecord, 61, 63, 65, 66, 68, 72); and 
that map is not found in the record. That map was an im- 
portant item of evidence, and being omitted from the record 
it is apparent that the record does not contain all the evi- 
dence, and for that reason this‘court will not andertake to 
find the facts. ) > 

Again, we submit that if it were clearly made to appear 
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that a partition did take place in 1846 as is alleged, that 
such partition would furnish no sufficient ground for a re- 
versal of the judgment below, and for the reason that, in 
law, partition acts upon the possession only and is no bar to 
an action involving the title, 

Just what the Mexican law is upon the subject of parti- 
tion does not appear from the record, | 

Counsel for plaintiffs in error says: ‘“ Assuming, as we 
“ justly may, that the jurisprudence of Mexico was con- 
‘“‘ ducted upon the same principles as the jurisprudence of 
‘“ any State in the Union, it is submitted that had the case 
“ occurred in any one of the States of the Union it must 
“ have been held that the decree of a court of competent 
“ jurisdiction of the partition suit, however mistaken or er- 
‘‘ roneous it may have been in respect of the ownership of 
“ the parties to it in whole and every part of the lands par- 
“ titioned, would be, unless reviewed on a proper bill in the 
‘very same suit, absolutely final and conclusive ” (Brief 
of Geo. F. Edmunds, page 6). 

It is well known that in most of the States there is a 
statute governing the proceedings in partition and declaring 
just what estate will be created by them. In some, however, 
the common law governs. We suppose that counsel for 
plaintiffs in error will admit that no greater or higher effect 
should be given to the alleged Mexican partition than would 
be given to a like proceeding in a State where the common 
law prevails. What, then, is the common law rule? It is 
clearly stated in Freeman on Co-tenancy and Partition, 
§ 529. He says: 


“ Partition was at common law classed as a real action. 
“« * * * Partition was considered as a mere possessory 
“ action, which left the éi¢/e as it found it. king of a 
* judgment in partition, the Supreme Court a ane 
“ nia said: ‘ What was the legal effect of that judgment ? 


, 
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*< It did not determine title between tenants in common 
““¢ who held by descent from a common parent. It decided 
“¢ only that it should be parted and divided among them. 
“‘¢ It is the partition that is to remain firm and stable. The 
“‘< parties acquire no new title; there is nothing but divid- 
“* ing the old one among them.’ Judge Story thus describes 
“ the effect of a common law partition: ‘ The present snit 
‘“‘<is a writ of right, and no judgment in a writ or petition 
“‘¢ for partition will constitute any bar to the maintenance 
“< of a writ of right between the parties. A writ of par- 
¢ tition, or a petition for partition, which is but a substitute 
“<< of the former, is a mere possessory action, and at most 
“‘ < a judgment in a possessory action can bar only an action 
“°<¢ of as high a nature ; that is, a possessory action for the 
“< judgment only establishes the right of possession. But 
“<a writ of right is in no sense a possessory action. It is 
“‘< founded on the mere right, and not upon the possession, 
“‘¢ and the general issue, or mise, is but a trial of the mere 
“6 right. The plea of the demandant of a sole seisin, to 
“‘<¢ the petition of partition, even if it were found against 
‘‘¢ him, would only disprove his sole seisin at the time when 
“‘< the petition was filed. It would not prove that he was 
‘6 not so seized at any time within the last twenty years, 
‘“‘¢ which 1s the statute limitation of writs of right. It could 
“¢ not be pleaded as a bar to a writ of right, or as an 
‘<< estoppel thereof, since it did not and could not try the 
‘“‘“ same question, who had the better mere right? The 
‘“* most that can be said is that it is admissible as evidence 
‘““ between the same parties. But of what is it evidence ? 
“* Certainly only of the very fact of sole seisin put in issue 
“<< by the pleadings at the time when the petition was filed.’ ” 


Applying the common law rule, and it would seem clear 
that the partition of 1846, if it had been made as alleged, 
would be no bar to the present suit. 

Wade v. Deray, 50 Cal., 376. 


But partition proceedings under the laws of California are 
in the nature of a writ of right and involve title. The Prac- 
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tice Act of that State expressly provides that “ the rights 
‘“‘ of the several parties, plaintiffs as well as defendants, may 
“be put in issue, évded, and determined by said action” 
(Sec. 5,209 General Laws Cal.), and that “judgment shall 
“ be rendered that such partition be effectual forever, which 
“ judgment shall be &inding and conclusive” on all persons 
named in the action as parties, on all unknown parties 
brought in by publication, and all persons claiming from 
such parties or persons, or either of them (Sec. 5,216 Gen- 
eral Laws, Cal.) 

Moreover, the duty of surveying, segregating, and set- 
ting off the land covered by the grants of the ranchos San 
Jose and San Jose Addition passed from the former gov- 
ernment to the United States, as has been repeatedly set- 
tled by this court. , 


“ The right which the Mexican government reserved to 

“ control this survey passed, with all other public rights, to 
“ the United States; and the survey must now be made 
“ under the authority of the United States, and in the form 
‘and divisions prescribed by law for surveys in California, 
“ embracing the entire grant in one tract.” 

Fremont v. United States, 17 How., 565. 

United States v. Armigo, 5 Wall., 449. 


For an able consideration of this case we refer to the opin- 
ion of the Supreme Court of California, found in the rec- 
ord, affirming the judgment below. 


We shall submit this case with a single remark as to that - 


portion of Sec. 15, Act of March 3, 1851, which provides 
that the “ patent issued under this act should be conclusive 
“ between the United States and said claimants only, and 
shall not affect the interests of third persons.” 

Counsel for plaintiffs in error claim that this clause pro- 
hibits the board or other tribunal, acting under the act of 
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1851, from settling any question that might arise as to the 

7 rights of any of the claimants before it. 

| That this is not the true construction is settled by no- 
merous cases, among others those of Moore v. Wilkinson 

(13 Cal., 488) and Arguello v. Greer (26 Cal., 626). 

It is there held that the “ third persons ” referred to are 
those who are not claimants under the United States, but 
who hold independent of the United States. 

We ask affirmance of the judgment of the court below. 
A. T. BRITTON, 
A. B. BROWNE, 
W. H. SMITH, 
Attys. for Defis. in Error. 
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Supreme Court of the United States. 


October Term 1886.—No. 22087 5°7 7 


PHILLIPS et At. 
vs. 


MOUND CITY LAND AND WATER ASSOCIATION. 


a 


Points Submitted by Mr. Edmunds, of Counsel for Platn- 
tiffs in Error, against the Motion to Dismiss 
Filed by the Defendant tn Error. 


ee 


The brief of my associate, Mr. Smith, is so complete 
that I only wish to add one or two considerations. 


I. 


The fifteenth section of the act of 3d of March, 1851, 
providing for settling land claims in California, is as fol- 
lows: 

‘‘That the final decrees rendered by the said commis- 
sioners or by the District or Supreme Court of the United 
States, or any patent to be issued under this act, shall be 
conclusive between the United States and said claimants 
only, and shall not affect the interests of third persons.” 


The. effect, therefore, of the confirmation of the Mexican 
grant in respect of which the question arises, was simply to 
show that the United States recognized the Mexican grant 
and to leave the rights of the parties under it precisely as 
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they were before. The land commissioners had no power 
under the law to determine whether the title should be 
confirmed in severalty or in common, and their confirma- 
tion had no effect upon the decree of the Mexican court 
making partition between the original grantees. Now, in 
this case, the plaintiffs claim a title in severalty derived by 
a judgment of the Mexican court before the cession, while 
the defendants claim against that separate title, and claim 
@ common ownership in the land thus exclusively claimed 
by the plaintiffs, on the ground that the foreign decree was 
in some way invalid or inoperative; so that on one side 
the claim is of a title derived directly from the foreign 
decree, and on the other a claim against that title. The 
parties, therefore, do not recognize a common source of 
title derived from the foreign Government. This case, 
then, is distinguishable, it is thought, from all those cited 
in the brief of the other side. 

The treaty provided for tke security and recognition and 
protection of existing titles to property. The title in sev- 
eralty of the pluintifis in error to the land in question had 
been established pursuant to Mexican law, and that title 
it is the duty of the tribunals of the United States to pro- 
tect when it is assailed. The question, therefore, is not 
one of the construction of a decree as between two parties, 
each of whom claims under it, but it is the question of the 
right of one party claiming against it to overthrow it, and 
thus destroy the plaintitts’ title arising under it. This, 
it is submitted, is clearly a question that belongs to this 
court. 

Whether the decree of partition can be maintained, I do 
not now go into at all, as that question will arise on the 
merits. 

Respectfully submitted. 

Geo. F. Epmunps. 
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Supreme Court of the United States. 
Octoser TERM, 1886. 
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LOUIS PHILLIPS er at., 


PLAINTIFFS IN Erkor, 
v. . No. 819. 


THE MOUND CITY LAND AND WATER 
ASSOCIATION er at. 
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And now come the said defendants and move the Court 


to dismiss this cause for want of jurisdiction, by reason of 
no Federal question being involved in the case. 


A. T. BRITTON; 

A. B. BROWNE, 

W. H. SMITH, . 
Attys. for Defts. 


Supreme Court of the Enited States. 


QOcToBER TERM, 1886. 


LOUIS PHILLIPS er at., 
-PLarntiFrFs in Error, 


v. + No. 819. 


THE MOUND CITY LAND AND WATER 
ASSOCIATION Et AL. 


J 


Brief of defendants in error on motion to dismiss for want 
of jurisdiction. 


-_-- @> er oe 


THE CASE. 


This suit was brought September 4, 1882, in the -Su- 
preme Court of Los Angeles county, California, by the 
Mound City Land and Water Association, a corporation, 
and the Los Angeles County Bank, a corporation, as 
plaintiffs against Louis Phillips, Trinidad Yorba Francisco 
Palomares, and Henry Dalton, as defendants. The object 
_ of the suit was to make partition of the ranchos San José 
and San José addition in the said Los Angeles county. 

The complaint alleged that the said Mound City Land 
and Water Association was the owner of one undivided 
third of said ranchos ; that patents had been duly issued 
_by the United States for the said ranchos to Henry Dal- 
ton, Ygnacio Palomares, and Louis Phillips, conveying 
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to each of them one undivided third of the same; that 
the Mound City Land and Water Company had acquired 
title to the interest of the said Dalton; that Trinidad 
Yorba had acquired title to the interest of the said Palo- 
mares ; and thatthe said Phillips was the owner of the other 
undivided third ; that the said Mound City Company had 
mortgaged its interest to the said Los Angeles County 
Bank. It prayed for a partition and for other proper re- 
lief. 

The defendants, Phillips and Palomares, filed separate 
answers and cross-bills, setting up, in substance, the same 
matters of defence and grounds for relief. 

So far as the present motion is concerned, it is only 
necessary to refer to that portion of their answers and 
cross-bills which include the Federal question, if there be 
any such question in the case. 

They alleged that juridical possession was given to the 
former owners of said ranchos, under whom they claim, 
and that thereafter they proceeded to make partition of 
the same by filing a petition for partition in the court of 
first instance of the city of Los Angeles; and that the 
said court, on the 15th of February, 1846, by its de- 
cree, set apart in severalty the share of each owner in 
said ranchos, (all of which was done before a change of 
flag,) and that they and their grantees have continued to 
recognize said boundaries as binding upon them. 

The said Phillips alleged that the conduct of the owner 
from whom he purchased was such as to estop him by 
matters in part from setting up any claim to the tract 
claimed by him. 

They set out the proceedings, under the act of 1851, 
before the Commissioners and in the District Court, which 
finally resulted in the issuance of the patents, giving to 
the grantees hereinbefore named each one undivided third 
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of both said ranchos. A copy of one of the patents is set 
forth in the Record, pages 27-35. 

The answer of Phillips admitted that the United States 
patent included 632,33, acres not included in the land 
partitioned by the decree of the court of first imstance. 
(Reeord, p. 12.) : 

And the proof showed that more than 10,000 acres of 
the lands included in the tracts partitioned were excluded 
from the lands patented by the United States. The de- 
fendants, in their cross-petitions, prayed that the plaintiffs 
might be decreed to be trustees, holding the legal title in 
the undivided thirds of the tracts partitioned for their 
benefit, and that they might be required to ‘convey the 
same to them. 

The Superior Court of Los Angeles gave judgment for 
plaintiffs below, and the Supreme Court of California af- 
firmed that judgment. This is a writ of error to reverse 
that judgment of the Supreme Court. 


ARGUMENT. 


_ We maintain that there is no Federal question in the case, 
and therefore that the motion to dismiss for want of juris- 
diction should be granted. 

Sec. 709, Revised Statutes, provides that “a final judg- 
“ment or decree, in any suit in the highest court of a 
“ State, in which a decision in the suit could be had, where 
“is drawn in question the validity of a treaty, or Statute 
“ of, or an authority exercised under, the United States, and 
“ the decision 1s against their validity, * * * may be 
“re-examined and reversed or affirmed in the Supreme 
“ Court upon a/writ of error.” 

This provision is substantially identical with that in the 
25th section of the judiciary act of 1789, and the 2d sec- 
tion of the act of February 14, 1867. 
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In this case the validity of no treaty was drawn in ques- 
tion ; the validity of no statute of the United States was 
drawn in question, and there was no authority exercised 
under the United States, and therefore it could not be 
drawn in question. 

The parties all claimed under patents from the United 
States which were admitted to be valid. The only contro- 
versy was as to the construction that should be given to 
the patents, and whether patents, under which all parties 
claimed, which expressly stated that each grantee should 
have and hold one undivided third, should be construed 
to grant, not an undivided third to each, but the entire es- 
tate of certain tracts to each. 

That does not present a federal question. It does pre- 
sent a question for the State courts to decide, and such is 
the doctrine of this Court established by numerous de- 
cisions, running back to its earliest history. 

Owings v. Norwood’s Lessee, 5 Cranch, 344. 
New Orleans v. Armas, 9 Pet., 224. 

Choteau v. Marguerite, 12 Pet., 507. 

Maney v. Porter, 4 How., 55. 


The case of Kennedy v. Hunt (7 How., 586) was in its 
essential features much like the present. A grant had been 
obtained from the Spanish government in 1807, in part 
confirmation of a concession granted in 1796, for certain 
land adjacent to the town of Mobile, in West Florida. 
This grant included the land between the then bank of the 
river and the high-water mark of 1802. An act of Con- 
gress of March 2, 1829, confirmed an incomplete Spanish 
concession which was alleged to draw after it, as a conse- 
quence, certain riparian rights conflicting with those 
claimed under the grant of 1807. 

The Supreme Court of Alabama gave the lands vata 
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by these riparian rights to the claimants under the grant. 


of 1807. This Court held that the decision of the State 
court was only a construction of a perfected Spanish title 
and could not be reviewed in this Court, and that no 
treaty or act of Congress was drawn in question, or any 
authority exercised under the Constitution or laws of the 
United States. 

The case of Doe v. Eslava (9 How., 421) is in point. 
In that case there were two conflicting claims to land in 
Louisiana: one founded upon a French grant of 1757, 
with possession continuing down to 1787; the other 
founded upon a Spanish grant in 1788, with possession 
down to 1819. Both claims were confirmed by Congress. 
The Supreme Court of Alabama gave judgment in favor of 
the claimant under the Spanish grant. This Court held 
that it had no jurisdiction to review that judgment. Mr. 
Justice Woodbury, in delivering the opinion of the Court, 
after giving a history of the case, said: “The principles 
“of law applicable to these possessions, as existing 1n 
“ AJabama, and as to land held under ancient French 
‘and Spanish permits and grants, we do not propose to 
consider ; nor to revise the correctness of the rulings of 
“the State court concerning them, because they are mat- 
“ ters clearly within their so/e jurisdiction.” 

And again: ‘Some questions arose at the trial concern- 
ing the construction of deeds and other conveyances, 
In both lines of title, buildings only are in some in- 
“ stances nominally conveyed, and not in terms the lots 
“on which they were situated ; in both, too, some of the 
“ boundaries are unsettled, and the quantity of land in 
_“ dispute by the papers is viewed differently. But such 
“questions as these are subordinate to the question of 
“ title,-and proper for the consideration of the State court 
in exercising its appropriate jurisdiction over loca] ques- 
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“ tions, and hence not subject to our revision. (13 Peters, 
‘* 439; United States v. King, 3 Howard, 773.”) 

In Gill v. Oliver (11 How., 529) the facts were these: 
In 1839 a treaty was made between the United States and 
Mexico, providing for the “ adjustment of claims of citizens 
“ of the United States on the Mexican Republic.” Under 
this treaty a sum of money was awarded to be paid to the 
members of the Baltimore Mexican Company who had sub- 
scribed money to fit out an expedition against Mexico un- 
der General Mina in 1816. The proceeds of one of the 
shares of this company were claimed by two parties, one 
as being the permanent trustee of. the insolvent owner of 
the share, and the.other as being the assignee of the pro- 
visional trustee, and afterwards the assignee of the insol- 
vent himself. 

The Court of Appeals of Maryland gave the fund to the 
latter, and this Court refused to review the case.- 

Mr. Justice Greer, in delivering the judgment of the Court, 
said: ‘The treaty and award are facts in that history. 
“‘ They were before the Court but as facts, and not for con- — 
“ struction. IfA hold land under a patent from the United 
“ States, or a Spanish grant ratified by treaty, and his heirs, 
“ devisees, or assignees dispute as to which has the best 
“ title under him, this does not make a case for the juris- 
“ diction of this Court under the twenty-fifth section of the 
“judiciary act. * * * In deciding this question, the 
“ courts of Maryland have put no construction on the treaty 
“ or award, asserted by one party to be the true one, and de- 
“ nied by the other party. It was before them as a fact 
“ only, and for the purpose of construction. * * * It 
“is a conclusive test of the question of jurisdiction of this 
“ Court in the present case, that if we assume jurisdiction 
“and proceed to consider the merits of the case, we find 
“ it to involve no question either of validity or construction 
“ of treaties or statutes of the United States.” 
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In Semple v. Hagar, (4 Wall., 431,) this Court held that 
it had no jurisdiction to review the judgment of the Su- 
preme Court of California. The facts were as follows: 
Both parties held patents of the United States under 
Mexican grants, both of which included the same lands 
in part. One of the parties brought a suit in the State 
court to vacate the patent of the other to the extent of the 
conflict of title. The State Court refused to entertain 
jurisdiction of the question, and dismissed the complaint. 
This Court dismissed the case on motion for want of juris- 
diction. | | 

We desire to call special attention to the late case of 
Romie v. Casanova, (91 U.S., 379.) The action was eject- 
ment, brought in one of the California district courts. 
The land in controversy was a part of the Pueblo of San 
José, and was granted under the Spanish government and 
finally confirmed by the courts and authorities of the 
United States. Both parties claimed under the same 
grantor. The Supreme Court of California affirmed the 
judgment of the District Court. A wnt of error was 
brought to this Court. The Chief-Justice delivered the 
opinion of the Court and said : 


“No Federal question is presented by the record in this 
“case. The action was brought to recover possession of 
“ certain lands. Both parties claimed title from the city 
“ of San José; and the question to be determined was, 
“ which of the two had actually obtained a grant of the 
“ particular premises in controversy. The title of the city 
“ was not drawn in question. Even if it depended upon 
“ the treaty of Guadaloupe Hidalgo and the several acts 
‘of Congress to ascertain and settle private land claims 
‘in Califormia, the case would not be different. Both 
“ parties admit that title, and their litigation extends only 
“ tothe determination of the rights which they have severally 
acquired under it. The writ is dismissed.” 
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To the same effect is the case of McStay v. Freedman, 
(92 U.S., 723,) which was an action of ejectment to re- 
cover ooaindiins of a certain parcel of the Pueblo lands 
confirmed to the city of San Francisco by act of Congress. 
The plaintiff did not attempt to connect himself with the 
city title, but relied entirely upon his alleged possession 
and that of his grantors. The defendant claimed under 
the city title and act of Congress, and under the city or- 
dinance and an act of the Legislature of California. 

The Chief-Justice delivered the opinion of the Court. 
He said: “ No Federal question was involved in ‘the de- 
“ cision of the Supreme Court. The city title was not 
“drawn in question. The real controversy was as to the 
“ transfer of that title to the plaintiffs in error; and this 
“did not depend upon the ‘ Constitution or any treaty 
“ ‘or statute of or commission held or authority ex- 
“ ¢ ercised under, the United States.’ The case is, therefore, 
“in all essential particulars, like that of Romie et al. ». 


' Casanova, (91 U.8., 379;) and the wrt must be dis- 


‘“ missed for want of jurisdiction.” 

In Roth v. Ehrnan (107 U. S., 319) the question related 
to the validity of a decree of a foreign court annulling a 
marriage. The Supreme Court of Illinois held that the 
décree was valid. This Court dismissed the case for want 
of jurisdiction. 

In City and County of San Francisco v. Scott, (111 
U. S., 768,) this Court held that the decision of the State 
courts of California upon the question whether an Alcalde 
in San Francisco, after the conquest and before the in- 
corporation of San Francisco, and before the adoption of 
a-State constitution by California, could make a valid 
grant of Pueblo lands, presented no Federal question and 
was not reviewable in this Court. . 

The Chief-Justice said: “ There is no Federal ques- 
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“ tion in this case. The right of San Francisco under the 
“ treaty of Guadaloupe Hidalgo to the lands in dispute is 
“ not denied. Precisely what that right was may not be 
“easy to state. * * * The only controversy in this 
‘“ ease is as to the effect of the Alealde grant of the Pueblo 
“ title; and the precise question was, ‘ whether after the 
“<eonquest, * * * and before the incorporation of 
“ «the city of San Francisco, and before the adoption of 
“ «the Constitution of the State of California, a person 
“ “exercising the functions of an Alcalde of the Pueblo 


‘“ <of San Francisco, * * * could make a valid grant 


“ ¢of Pueblo lands as such officers had been before such 
“ « conguest accustomed to do,’ and, if so, what would be 
“the effect of such a grant? This does not depend on 
‘ any legislation of Congress, or on the terms of the treaty, 
“ but on the effect of the conquest upon the powers of local 
“ government in the Pueblo under the. Mexican laws. 
‘‘ That is a question of general public law, as to which the 
“decisions of the State courts are not reviewable here. 
‘“ This has been many times decided. Delmus ~. Insur- 
“ance Company, (14 Wall., 661;) Tarver v. Keach, (15 
“ Wall., 67 ;) New York Life Insurance Company v. Hen- 
“ dren,(92 U.S., 286;) Dugger v. Bocock, (104 U.S., 
“ 596 ;) Allen v. MeVeigh, (107 U. S., 433.) ” 

_ See, also, Hastings x. Jackson, (112 U.8., 2333) where 
it was held that this Court had no jurisdiction to review 
the judgment of a State court upon adverse claims to real 
estate under a common grantor whose title was derived 
from the United States, and was not in dispute. 

The State of California sought to set aside a patent 
which it had issued to the defendant for a tract of land 
granted to the State under an act of Congress. The Chief- 
Justice delivered the opinion of the Court and said : “ The 
“ first question which presents itself on this record is as 
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“ to our jurisdiction. The suit, although in form by the 
‘‘ State to cancel its patent to Jackson, was, in reality, be- 
“tween Hastings and Jackson to determine which of the 
“ two had in equity the better right to the land in contro- 
‘“‘versy by reason of the locations of school warrants 
“under which they respectively claim. There was no 
“‘ dispute about the grant from the United States to the 
“ State. That was conceded, and both parties claimed 
“ under it. The controversy related only to the alleged 
“ conflicting grants from the State. * * * Both par- 
“ ties thus claimed under the State, and neither asserted 
“ title from the United States except through the State.” 

In the case now under consideration, this Court will not 
fail to notice that there is no controversy about the Mexi- 
can grants. They are conceded to have been valid by all 
parties. There is no controversy about the patents from 
the United States. They are admitted by all parties to 
have been valid. There is no statute of the United States 
in controversy. There is absolutely no controversy about 
anything except as to the division of the patented lands 
among the present owners. Shall a partition of those 
lands be made in accordance with the terms of the patents 
or in accordance with an alleged division made by a tribu- 
nal, a foreign tribunal, before even any survey had been 
made which would bind this Government, and which divis- 
ion did not include a// of the lands granted by the patents, — 
and did include thousands of acres of the public lands of 
the United States? 

In the light of the satiinitthen already cited, it is appar- 
ent that that question is one for the determination of the 
State courts. It is a question of the rights of the respec- 
tive parties under the patents. If it were properly before 
this Court upon our motion, (which it is not,) it is very 
clear to our minds that the grantees, who have accepted a 
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patent, and all who claim under them, would be estopped 


from asserting any other or different estate from that given 
by the patent. 


We ask that the motion to dismiss for want of jurisdic- 
tion be granted. 


A. T. BRITTON, 

A. B. BROWNE, 

W. H. SMITH, 
Attys. for Defts. 


Inthe Supreme Court of the rit vais, 
Ocroszr Tzem, 1686. 
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Reply to Briafe for Defendants in Error on Motion to 
Dismiss. 
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Mr. Edmunds, in his brief, makes but a single point and 
that is, that, under the 15th section of the act of March 3d, 
- 1851, it'is expressly provided that the final decrees and the 
patent issued under that act “shall be conclusive, between 
“ the United States and said claimants only, and shall not 
*‘ affect the interests of third persons.” 

We fully subscribe to the construction which makes the 
patent conclusive between the United States and the 
claimants, and leaves the interests of third persons unaf- 
fected, but we fail to see how that doctrine helps the gen- 
tleman’s clients, for they are all of them either claimants 
themselves or grantees of claimants, and claiming under 
them and are in no sense “ third persons.” They are privies 
in estate, and bound by the patent just as the patentees 
are bound. As to them the patent is “conclusive” in all. 
its provisions ; that which relates to the estate granted as 
well as that which relates to the boundaries. 

We thank the learned counsel for his reference to the 
act of ’51. 
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The argument of Mr. Smith singularly misapprehends 
the effect of the proceeding under the act of 1851, and 
the relevancy of the authorities cited by us. 

Contending that the act of 1851 embraced all titles, com- 
plete or inchoate, and claiming for all the protection of 
the treaty of Gaudalupe Hidalgo, as presenting in every 
case, where litigated inter sese, a question for decision in 
the Federal courts, the gentleman seeks to dissipate the 
force of these authorities by insisting that they involved 
perfect grants under the former sovereign which neither 
required nor received confirmation by or under statutory au- 
thority from the United States. To this the answer is 
obvious: that in all such treaties whereby the sovereignty 
of the soil was transferred to this Government there was 


the same guarantee as to the recognition of property 


rights, complete or inchoate, then existing under the 
former Government. And to admit that in all cases of 
perfect titles, disputes inter sese were not cognizable 
in Federal courts, and yet insist that inchoate titles 
were so cognizable because made complete by Federal 
legislation is. a manifest solecism. In effect it creates 
a distinction between complete and inchoate titles in 
this: that whilst both depend for their recognition upon 
the treaties, a perfect title thereunder requiring no Federal 
action involves in actions between parties claiming there- 
under no question of right arising under treaty provisions 
reviewable here, whilst an incomplete title confirmed by 
this Government is governed by a different rule and dis- 
putes as to the title therein between the holders thereof 
does present a case within the treaty reviewable in this 
Court. The distinction cannot be maintained. 
Respectfully submitted. 

A. T. BRITTON, 

A. B. BROWNE, 

W. H. SMITH, 
Att’ ys an Defendants in Error. 
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EDWARD B. THORNTON, PLAINTIFF IN ERROR. 


VS. 
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EDWARD B. THORNTON VS. FRANCIS SCHREIBER, SR., ET AL, &c. 1 


1 Unitrrp Starks, Loe - 
Eastern District of Pennsylvania, {~~ 


The President of the United States to the judges of the circuit court 
of the United States in and for the eastern district of? Pennsylva- 
nia, Greeting : | : 

Because that in the record and process and also in the rendering 
of judgment in a suit before you between Edward B. Thornton, 
— in error, and Francis Schreiber, Sr., Gerhard Schreiber, 

enry Schreiber, and Conrad Schreiber, trading as Schreiber and 

Sons, who sue as well for the United States of America as for them- 
selves, defendants in error, in a plea of debt, a manifest error has 
intervened to the great damage of the said Edward B. Thornton, 
as in his complaint has been stated, and as it is just and proper that 
the error, if any there be, should be corrected in due manner and 
that full and speedy justice should be done to the parties aforesaid 
in this behalf, you are hereby commanded that if judgment thereof 
be given, then, under your seal, you do distinctly and openly send 
the record and process in the suit aforesaid, with all things concern- 
ing them and this writ, so that you have the same before the honor- 
able the justices of the Supreme Court of the United States, sitting 
at Washington, D. C., on the second Monday of October next, that, 
the record and process aforesaid being inspected, they may cause tu 
be done thereupon what of right ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Philadelphia, this fourteenth 
day of May, A. D. one thousand eight hundred and eighty-four, and 
in the one hundred and eighth year of the Independence of the said 
United States. 

[Seal U.S. Circuit Court, B.D. Pennsylvania. ] 
SAMUEL BELL, 
Clerk of Circuit Qourt, U.S. 


2 Unrtrep STateKs oF AMERICA, $8: 


To Francis Schreiber, Sr., Gerhard Schreiber, Henry Schreiber, and 
Conrad Schreiber, trading as Schreiber and Sons, who sue as well 
for the United States of America as for themselves, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
eastern district of Pennsylvania, in the third circuit, wherein Edward 
B. Thornton — plaintiff and you are defendants in error, to show 
cause, if any there be, why the judgment rendered inst said 
plaintiff in error, as in iar writ of error mentioned, shall not be 
corrected and why speedy justice should not be done to the parties 
in that behalf. 

Witness my hand this first day of July, in the year of our Lord 


one thousand eight hundred and eighty-four. 
: WM. BUTLER, Judge. 
1—137 


Ss : EDWARD B. THORNTON. VS. 


3 " [Endorsed :] I accept service of the within citation. 
7,10, 84. A. Sydney. Biddle for Francis Schreiber, Sr., et al. 


4 UnitTEp States OF AMERICA, | 
Eastern District of Pennsylvania, 


In the Circuit Court of the United States in and for the Eastern 
District of Pennsylvania, in the Third Circuit. 


Epwarp B. Tuornton, Plaintiff in Error, 
vs. 


FRANCIS SCHREIBER, SR., GERHARD SCHREIBER, HENRY SCHREIBER, 
and Conrad Schreiber, Trading as Schreiber and Sons, who Sue as 

- well for the United States of America as for T hemselves, Defend- 
ants in Error. 


Pleas and proceedings before the honorable the judges of the cir- 
cuit court of the United States in and for the eastern district of 
Pennsylvania, in the third circuit, of October Sessions, 1883, 
No. 1. 


It is thus contained : 


Be it remembered that on the 4th day of May, A. D. 1883, Ed- 

ward B. Thornton, by his attorney, Ezekiel Hunn, Jr., Esq., 

5 comes into court here and sues forth therefrom a writ of error 

to the district court of the United States in and for the 

eastern district of Pennsylvania, which, with the record annexed, 
is in the following words, to wit: 


6 In the District Court of the United States for the Eastern 
District of Pennsy]vania, of November Sessions, 1880. 


Pleas before the honorable the judges of said court. 


It is thus contained: 


FRANCIS SCHREIBER, SR., GERHARD SCHREIBER, HENRY) 
Schreiber, and Conrad Schreiber, Trading as Schreiber 
& Sons, who Sue as well for the United States of America No. 39 
as for Themselves, | —— 

: vs. 
~Epwarp Bb. THornton. J 


,.. Summons debt, $15,000. 


Be it remembered that on the fourth day of February, A. D. 1881, 
upon precipe tiled by John K. Valentine, Esq., attorney of the 
United States for the eastern district of Pennsylvania, a writ of sum- 
mons debt issued, which, with the return of the mare thereto, is 
in the words & ficures following to wit: 


— t— eae 
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FRANCIS SCHREIBER, 8R:, ‘EP Ad., &C. 3 
7  °. UnNrpED STATEs, Mi bis 
Eastern District of Pennsylvania, { -” . : 


The President of the United States to the marshal of the eastern dis- 
trict of Pennsylvania, Greeting: | 


We command you that you summon Edward B. Thornton, late of 
your district, if he may be found therein, so that he be and appear 
before the judge of the district court of the United States for the.east- 
ern district of Pennsylvania, at a session of the same court, to be 
holden at Philadelphia on the first Monday of February, 4. D. 1881, 
to answer to Francis Schreiber, Sr., Gerhard Schreiber, Henry 
Schreiber, & Conrad Schreiber, trading as Schreiber & Sons,, whq 
sue as well for the United States of Ameaica as for themselves in 
this behalf, of a plea that he render unto the said plaintiff- the sum 
of fifteen thousand.dollars, which to them he owesand from him un; 
justly detains, as it is said, &c. 

And have you thea there this writ. 

Witness the: Honagrable William Butler, judge of said court, at 
Philadelphia, this fourth day of February, A. D. 1881, and in the 
105th year of the Independence of the United States. 

W. W. CRAIG, : 
Pro Clerk of District Court, U.S. ; 


Marshal’s Return Endorsed. — ) 
8 _ Fep’y 7, 1881. 


Served the within writ on Edward B. Thornton by reading the 
same in his hearing and leaving a true and attested copy thereof 
with him. | } 

So answers— JAMES N. KERNS, 

e U.S. Marshal, 
Per C. McCORMICK, Deputy. 


9 And afterwards, to wit, on the 2nd day of March, A. D. 

1881, John K.'Valeéntine, Esq., attorney as aforesaid, declares 
against the said Edward B. Thornton in the words & figures fol- 
lowing, to wit: i 


EASTERN DIsTRICT OF PENNSYLVANIA, 88 :! 


In the District Court of the United States for the Eastern District of 
Pennsylvania, of November Sessions, 1880. No. 39. 


Edward B: Thornton, late of the district aforesaid, was summoned 
to answer Francis Schreiber, Sr., Gerhard Schreiber, Henry Schreiber, 
and Conrad Schreiber, trading as Schreiber and‘ Sons, who sued as 
well for the’ United ‘States as for themselves, of a'plea that he render 
to the said plaintiffs the sum of fiftéer thotisand dollars, lawful 
money of the United States, which he oWes to and unjustly detains 
from the said plaintiffs.: | seca 


| Whereupon the said plaintiffs, by-John K. Valentine, Esquire, 
their attorney, complain for,that whereas the said Francis Schreiber; 


i) 
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Sr., Gerhard Schreiber, Henry Schreiber, and Conrad Schreiber, 

10 trading as Schreiber & Sons, citizens of the said United States, 
heretofore, to. wit, on the seventeenth day of April, 1880, were 

the proprietors of a certain photograph which had been duly copy- 
righted by them upon the full compliance by them with the pro- 
visions of the acts of Congress in such case made and provided, to 
wit, on the seventeenth day of April, 1880, and the title of the same, to 
wit, “The mother elephant, ‘ Hebe,’ and her baby, ‘Americus,’ the first 
one known to have been born in captivity in the world, born at Phila- 
 delphia, U. S., March 10, 1880, the property of Cooper and Bailey,” 
was then and there duly recorded with the librarian of Congress 
according to the provisions of the acts of Congress in such case made 
and provided, and that by virtue of the acts of Congress in such 
case made and provided they then and there had the sole liberty 
of printing, reprinting, publishing, completing, copying, executing, 
furnishing, and vending the same for the term of twenty-eight years 

| from the time of the recording the title thereof as aforesaid, to wit, 
| from the said seventeenth day of April, 1880, and that the 
: 11 said defendant heretofore, to wit, on the eighth day of May, 
1880, at the district aforesaid, and after the recording of the 

title of the said photograph as aforesaid, did within the term limited 
to the said Francis Schreiber, Sr., Gerhard Schreiber, Henry 
Schreiber, ana Conrad Schreiber, trading as Schreiber and Sons, for 
the sole liberty of printing, reprinting, publishing, completing, 
copying, executing, furnishing, and vending the same, and without 
the consent of the said Francis Schreiber, Sr., Gerhard Schreiber, 
Henry Schreiber, and Conrad Schreiber, trading as Schreiber & Sons, 
proprietors of the said copyright aforesaid, first obtained in writing, 
| signed in presence of two or more witnesses, copy and print the said 
i | photograph ; and that heretofore, to wit, on the said eighth day of 
May, 1880, at the district aforesaid, a large number of sheets of the 
same, to wit, fifteen thousand sheets of the same, were found in the 
possession of the said defendant so printed and copied as aforesaid. 
Whereby and by force of the said act of Congress an action hath 
accrued to the said Francis Schreiber, Sr., Gerhard Schreiber, 

12 Henry Schreiber, and Conrad Schreiber, trading as Schreiber 
and Sons, whosue,as aforesaid, todemand and have for the said 
United States of America and for themselves of and from the said 
defendant the penalty of fifteen thousand dollars above demanded. 
Yet the said defendant (although often requested so to do) hath 
not paid to the said United States of America and to the said Fran- 
cis Schreiber, Sr., Gerhard Schreiber, Henry Schreiber, and Conrad 
Schreiber, trading as Schreiber and Sons, who sue as aforesaid, or 
either of them, the said fifteen thousand dollars above demanded, or 
any part thereof, but to pay the same to them, or either of them, the 
said defendant hath wholly refused and still doth refuse, and there- 
fore, as well for the said United States as for themselves, the said 
Francis Schreiber, Sr., Gerhard Schreiber, Henry Schreiber, and 
Conrad Schreiber, trading as Schreiber & Sons, bring their suit, etc. 


Gerhard Schreiber, Henry Schreiber, and Conrad Schreiber, trad- 


2d count. And also for that whereas the said Francis Schreiber, Sr., | 


? 
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13 ing as Schreiber & Sons, citizens of the said United States, 
heretofore, to wit, on the seventeenth day of April, 1880, were 
the proprietors of a certain photograph which had been duly: copy- 
righted by them upon the full — by them with the pro- 
visions of the act of Congress in such case made and provided, to 
wit, on the seventeenth day of April, 1880, and the title of thé same, 
to wit, “The mother elephant, ‘ Hebe,’ and her baby, ‘Americus,’ 
the first one anown to have been born in captivity in the world, 
born at Philadelphia, U. S., March 10, 1880, the property of' Cooper 
& Bailey,” was then and there duly recorded with the librarian of | 
Congress according to the provisions of the acts of Congress in such 
case made and provided, and that by virtue of the acts of Congress 
in such case made and provided they then and there had the sole 
liberty of printing, reprinting, publishing, completing, copying, ex- 
ecuting, furnishing, and vending the same for the term of twenty- 
eight years from the time of the recording the title thereof as afore- 
said, to wit, from the said seventeenth day of April, 1880, and that 
the said defendants heretofore, to wit, on the eighth day 
14 of May, 1880, at the district aforesaid, and after the recording 
of the title of the said photograph as aforesaid, did, within 
the term limited to the said Francis Schreiber, Sr., Gerhard Schrei- 
ber, Henry Schreiber, and Conrad Schreiber, trading as Schreiber 
& Sons, for the sole liberty of printing, reprinting, publishing, com- 
pleting, copying, executing, furnishing, and vending the same, and 
without the consent of the said Francis Schreiber, Sr., Gerhard 
Schreiber,, Henry Schreiber, and Conrad Schreiber, trading as 
Schreiber and Sons, proprietors of the said copyright aforesaid, first 
obtained in writing, signed in presence of two or more witnesses, 
publish the said photograph, and that heretofore, to wit, on the said 
eighth day of May, 1880, at the district aforesaid, a large number 
of sheets of the same, to wit, fifteen thousand sheets of the same, 
were found in the possession of the said defendants so published as 
aforesaid. : . 
Whereby and by force of the said acts of Congress an action has ac- 
crued to the said Francis Schreiber, Sr., Gerhard Schreiber, Henry 
Schreiber, and Conrad Schreiber, trading as Schreiber & Sons, 
15 whosueasaforesaid todemand and have for thesaid United States 
of America and for themselves of and from the said defendant 
the penalty of fifteen thousand dollars above demanded, yet the said 
defendant we often requested so to do) hath not paid to the 
said United States of America and to the said Francis Schreiber, Sr., 
Gerhard Schreiber, Henry Schreiber, and Conrad Schreiber, trading 
as Schreiber and Sons, who sue as aforesaid, or either of them, the 
said fifteen thousand dollars above demanded, or any part thereof, 
but to pay the same to them, or either of them. the said defendant 
hath wholly refused and still doth refuse, and therefore, as well for 
the said United States as for themselves, the said Francis Schreiber, 
Sr., Gerhard Schreiber, Henry Schreiber & Conrad Schreiber, trad- 
ing as Schreiber & Sons, bring their suit, etc. 
3rd count. And also for that whereas the said Francis Schreiber, 
Sr., Gerhard Schreiber, Henry Schreiber, & Conrad Schreiber, 
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trading as Schreiber & Sons, citizens of the said United States, 


heretofore, to wit, on the seventeenth day of April, 1880, 


16 were the proprietors of a certain photograph which had | 


been duly copyrighted by them upon the full compliance 
by them with the provisions of the acts of Congress in such 
case made and provided, to wit, on the seventeenth day of April, 
1880, and the title of the same, to wit, “The mother elephant, 
‘Hebe,’ and her baby, ‘Americus,’ the first one known to have been 
born in captivity in the world, born at Philadelphia, U.S., March 
10, 1880, the property of Cooper & Bailey,” was then and there duly 
recorded with the librarian of Congress, according to the provisions 
of the acts of Congress in such case made and provided, and that by 
virtue of the acts of Congress in such case made & provided they 
then and there had the sole liberty of printing, reprinting, publish- 
ing, completing, copying, executing, furnishing, and vending the 
same for the term of twenty-eight vears from the time of the record- 
ing the title thereof, as aforesaid, to wit, from the said seven- 

teenth day of April, 1880; and that heretofore, to wit, on the 
17 eighth day of May, 1880, and after the recording of the title 

of the said photograph as aforesaid, and within the term lim- 
ited to the said Francis Schreiber, Sr., Gerhard Schreiber, Henry 
Schreiber, and Conrad Schreiber, trading as Schreiber & Sons, for 
the sole liberty of printing, reprinting, publishing, completing, copy> 
ing, executing, furnishing, and vending the same, and without the 
consent of the said Francis Schreiber, Sr., Gerhard Schreiber, Henry 
Schreiber, and Conrad Schreiber, trading as Schreiber & Sons, pro- 
prietors of said copyright aforesaid, first obtained in writing, signed 
in the presence of two or mere witnesses, the said photograph was 
illegally printed and published by a person or persons to the said 
plaintiffs unknown, and that the said defendant, knowing the same 
to have been so illegally printed and published without the consent 
of the said FrancisSchreiber,Sr.,Gerhard Schreiber, Henry Schreiber, 
and Conrad Schreiber, trading as Schreiber & Sons, proprietors of 

the said copyright aforesaid, first obtained in writing, signed 
18 in the presence of two or more witnesses, did heretofore, to 

wit, on the said eighth day of May, 1880, at the district afore- 
said, expose to sale a large number of copies of the said photograph, 
to wit, fifteen thousand copies of the same, so illegally printed and 
published as aforesaid without the consent of the said proprietors, 
and that heretofore, to wit, on the said eighth day of May, 1880, at 
the district aforesaid, a large number of sheets of the same, to wit, 
fifteen thousand sheets of the same, so illegally printed without the 
consent of the said proprietors, were found in the possession of the 
said defendant. 

Whereby and by force of the said act of Congress an action hath 
accrued to the said Francis Schreiber, Sr., Gerhard Schreiber, Henry 
Schreiber, and Conrad Schreiber, trading as Schreiber and Sons, who 
- gue as aforesaid to demand and have, for the said United States of 
America and for themselves, of and from the said defendant, the 
penalty of fifteen thousand dollars above demanded. _ . 

. Yet the said defendant (although often requested so to do) 
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19 . hath not paid to the said United States of America and to 
:.. 4 the:said Francis Schreiber, Sr., Gerhard Schreiber, Henry 
Schreiber, and Conrad Schreiber, trading as Schreiber & Sons, who 
sue as aforesaid, or either of them, the said fifteen thousand dollars 
above demanded, or any part.thereof, but to pay the same to them 
or either of them the said defendant hath wholly refused and still 


‘doth refuse, and therefore, as.well for the said United States as for 


themselves, the said Francis Schreiber, Sr.;Gerhard Schreiber, Henry 
Schreiber, and Conrad Schreiber, trading as Schreiber & Sons, bring 
their suit, ete. 
4th count. And also for that whereas the said Francis Schreiber, 
Sr., Gerhard Schreiber, Henry Schreiber, and Conrad Schreiber, 
trading as Schreiber & Sons, citizens of the said United States, here- 
tofore, to wit, on the seventeenth day of April, 1880, were the pro- 
rietors of a certain photograph which had been duly copyrighted 
y them upon the full compliance by them with the provisions of 
the acts of Congress in such case made and provided, to wit, 
20 on the seventeenth day of April, 1880, and the title of the 
same, to wit,“ The mother elephant, ‘ Hebe,’ and her baby, 
‘Americus, the first one known to have been born in captivity in 
the world, born at Philadelphia, U. S., March 10, 1880, the prop- 
erty of Cooper & Bailey,” was then and there duly recorded with 
the librarian of Congress according to the provisions of the acts of 
Congress in such case made and provided, and that by virtue of the - 
acts of Congress in such case made and provided they then and 
there had the sole liberty of printing, reprinting, publishing, com- 
pleting, copying, executing, furnishing, and vending the same for 
the term of twenty-eight years from the time of recording the title 
thereof as aforesaid, to wit, from the said seventeenth day of April, 
1880, and that heretofore, to wit, on the eighth day of May, 1880, 
and after the recording of the title of the said photograph as afore- 
said, and within the term limited to the said Francis Schreiber, Sr., 
Gerhard Schreiber, Henry Schreiber, and Conrad Schreiber, 
21 trading as Schreiber & Sons, for the sole liberty of printing, 
reprinting, publishing, completing, copying, executing, finish- 
ing, and vending the same, and without theconsent of the said Francis 
Schreiber, Sr.,Gerhard Schreiber, Henry Schreiber,and Conrad Schrei- 
ber, trading as Schreiber and Sons, proprietors of the said copyright 
aforesaid, first obtained in writing, signed in presence of two or more 
witnesses, the said photograph was illegally eee and published by 
@ person or persons to the said plaintiffs unknown, and that the said 


defendant, knowing the same to have been so printed and published 


without the consent of the said Francis Screiber, Sr., Gerhard Screi- 
ber, Henry Screiber, and Conrad Screiber, trading as Schreiber and 
Sons, proprietors of the said copyright aforesaid, first obtained in 
writing, signed in the presence of two or more witnesses, did hereto- 
fore, to wit, on the said eighth day of May, 1880, at the district 
aforesaid, sell a large number of copies of the same, to wit, one hun- 

dred copies of the said photograph so illegally printed and 
22 published as aforesaid, and that heretofore, to wit, on the said 
eighth day of May, 1880, at the district aforesaid, a large 


8 EDWARD B. THORNTON VS. 


number of sheets of the same, to wit, fifteen thousand sheets of the 
same, so illegally printed and ‘published as aforesaid, were found in 
the possession of the said defendant. 

Whereby and by force of the said act of Congress an action hath 
accrued to the said Francis Schreiber, Sr., Gerhard Schreiber, Henry 
Schreiber, and Conrad Schreiber, trading as Schreiber & Sons, who 
sue as aforesaid to demand and have, for the said United States of 
America and for themselves, of and from the said defendant, the 
penalty of fifteen thousand dollars above demanded. 

Yet the said defendant (although often requested so to do) hath 
not paid to the said United States of America and to the said Francis 
Screiber, Sr., Gerhard Schreiber, Henry Schreiber, and Conrad 
Screiber, trading as Schreiber & Sons, who sue as aforesaid, or either 

of them, the said fifteen thousand dollars above demanded, 
23 or any part thereof, but to pay the same to them or either of 

them the said defendant hath wholly refused and still doth 
refuse, and therefore, as well for the United States as for them- 
selves, the said Francis Schreiber, Sr., Gerhard Schreiber, Henry 
Schreiber, and Conrad Schreiber, trading as Schreiber and Sons, 


bring their suit, etc. | 
JOHN K. VALENTINE, 
Attorney for Plaintiffs. 


And afterwards, to wit, on the 15th day of March, 1883, the said 
Edward B. Thornton, by his attorney, Ezekiel Hunn, Esq., anise 
“not guilty.” - 


24 And afterwards, to wit, on the 17th day of a A. D. 
1883, an agreement in w riting is filed i in the words and figures 
following, to wit: : 


It is agreed— _ 


That this case shall be now tried by a jury selected from a 
weil of jurors in attendance at the — session of the U.S. 
circuit court for the eastern district of 


2. It is further agreed that the evidence heretofore taken in the 
case of Schreiber e al. vs. Sharpless eé al., U. S. D.C. of the east. 
dist. of Pa., No. 19, of May session, 1880, shall be admitted and 
read as evidence in this case. from the stenographer’s notes taken 
therein, a copy of which notes of testimony is hereunto annexed, 
and that said evidence shall be taken for every purpose as if repeated 
in this case. 


3. The plaintiffs are slo to have the right to call the defendant 
Thornton to testify upon such material points as he has not already 
testified to, subject to the question of whether said Thornton’s coun- 

sel is entitled to object — said Thornton’s being called upon to 
25 give such additional testimony. The admission of the testi- 
mony of Thornton already taken shall not be deemed in any 


) 
! 
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manner a waiver of his counsel’s right to object to his further testi- 


mony. ; 
HUNN, 
! For Thornton, 4, 17, ’-3. 
A. SYDNEY BIDDLE, 
For Plaintiffs, 4, 17, ’-3. 


(For “copy of notes of testimony” referred to in the foregoing 
agreement see pages 43-110 of the within record.) 3 


26 And afterwards on the same day, to wit, the 17th day of 
April, 1883, the plaintiffs, by their counsel, A.Sydney Biddle, 
Esq., pray leave to amend their declaration in this cause by strikin 
out therefrom the third and fourth counts thereof, and the sai 
amendment is by the court allowed. | 


And afterwards on the same day, to wit, the 17th day of April, 
1883, it is ordered that a jury come to try the issue joined in this 
cause; and thereupon on the same day come the parties aforesaid, 
and the jurors of the jury aforesaid, being called, fikewise come, to 
wit: 


1, Warren Ingersoll; 2, George Hand; 3, Moses Anderson; 4, 
Theophilus W. Neff; 5, Joseph N. Piersol ; 6, Seymore Raymond ; 7, 
Thomas J. Fox; 8, Maskell Ewing; 9, William F. Donaldson ; 10, 

John M. Driver; 11, William T. Kirk; 12, James Nichol; who 

27 are duly impannelled, returned, chosen, tried, and sworn or 

affirmed to speak the truth in the issue joined in this cause 

between Francis Schreiber, Sr., Gerhard Schreiber, Henry Schreiber, 

and Conrad Schreiber, trading as Schreiber & Sons, who sue as well 

lr United States of America as for themselves, and Edward B. 
ornton. 


And afterwards, to wit, on the 18th day of April, A. D. 1883, the 
jurors aforesaid, upon their oaths and affirmations aforesaid, do say 
that upon the issue joined in this cause they find for the plaintiffs 
in the sum of fourteen thousand eight hundred dollars, with six 
cents costs. | 

And the said verdict is ordered by the court to be recorded, sub- 
ject to the opinion of the court upon the points for charge this day 
presented by Ezekiel Hunn, Esq., counsel for defendant, and re- | 
served by the court and ordered to be filed; and the said points for 
charge, being filed, are in the words and figures following, to wit: 


28 Defendant's Points for Charge. 


The learned court is requested by the defendants to charge the 
jury as follows: 


1. Section 4965 of the Revised Statutes is unconstitutional in so 
far as it imposes a penalty upon any person who violates a copyright 
secured to a “proprietor.” Reserved. NS a 

2. = said section is unconstitutional in so far as it attempts to 

—137 
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secure a copyright to “the proprietor ” of the photograph in question. 
Reserved. : 4 

-3. The said section is unconstitutional in so far as it attempts to 
secure to any person or pefsons a copyright of such photograph as 
the photograph in question. Reserved. 

4. The engraving complained of asa copy is not an illegal inter- 
ference with the plaintiffs’ rights, whatever they may be, in the 
photograph in question. Reserved. 

29 5. The entry of the alleged copyright by the plaintiffs | 

claim- more than they, as applicants for copyright, were en- > 
titled to in the subject of their claim, and is for this cause void. 

Reserved. 

6. If the photograph in question could be copyrighted at all this 
could be done only by pursuing all the provisions relating thereto 
contained in the Revised Statutes. Reserved. : 
7. The section 4965, in so far as it refers to a forfeiture or penalty, : 
is to be construed strictly and literally, and not by inference or im- 
plication ; nor is it to receive an equitable construction. Reserved. 
8. The plaintiffs, having brought their action in the names of 
more than:one person, cannot recover. Reserved. 
9. The first clause of commission in the section declared upon, 

viz., the one reading as follows, “Shall engrave, etch, work, copy, 
print, publish, or import,” cannot be implied to parties who are not 
the actual and original engravers, etchers, workers, copiers, printers, 

publishers, or importers. Reserved. ‘ 
30 10. The only clause of commission in the section declared 
upon that is applicable to this case is the clause reading as 

follows, viz: “ Or, knowing the same to be so printed, published, or 
imported, shall sell or expose to sale any copy of such map or other 
article as aforesaid ;” and unless you can bring the defendant under 
this clause you cannot convict him at all. Reserved. 

1). The defendant should not be convicted unless you can find 
from the testimony both that he knew the photograph had been 
printed, published, or imported after the Fatma ng of the title within 
the term, and without the consent of the proprietors, as provided in 
the act, and that, knowing the fact, he sold or exposed for sale. In- 
applicable in view of the pl’ffs’ reduced claim, they having with- | 
drawn their claim for penalty for copies sold. ‘ 
12. If you believe from the testimony that the photograph in 
question, as attempted to be copyrighted, was not the exclusive and 
original work of the Schreiber-, plaintiffs herein, your verdict must 
be for the defendant. Refused, do. 
13. You cannot find a verdict against the defendant for ; 
31 any amount, except at the rate of one dollar for every copy | 
of the photograph “found in his possession — either printing | 
a copies published, imported, or exposed for sale by him,” he : 
nowing at the time the same to be printed, published, or imported 
after the recording of the title thereof, during the term limited, and 
without the consent of the proprietors, as provided in the statute. 
Affirmed. j 
14. If you believe from the testimony that the photograph, as at- 
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tempted to be copyrighted, was finished or in any degree or respect 
the work of a person or persons other than the said Schreiber, your 
verdict must be for the defendant. Refused. 

15. Placing engraved copies of a photograph or articles of mer- 
chandise as advertisements is not “ selling them or exposing to sale 
such copies.” Inapplicable in view of reduced claim. 

16. Under the testimony as presented the defendant should not be 
convicted. Refused. 

17. Consent being essential to guilt, an unintentional violation of 
a penal law does not incur the penalty. Refused. 3 


32 And afterwards, to wit, on the 19th day of April, A. D. 

1883, the defendant, by his attorney, Ezekiel Hunn, Esq., 
comes into court and moves the court in arrest of judgment for the 
plaintiff upon the verdict, as also that a new trial be granted, as also 
that judgment be entered for the defendant, non obstante veredicto, 
upon the points reserved ; and in support of his said several motions 
he presents to the court in writing his reasons therefor, &, the same 
being filed, are in the words & figures following, to wit: 


33 Motion in Arrest of Judgment & Reasons in Support of Same. 


And now, this 19th day of April, A. D. 1883, defendant comes 
into court and moves in arrest of judgment for the following reasons : 

I. Because the plaintiffs’ narr. does not aver that the plaintiffs, 
before publication, delivered at the office of the librarian of Con- 
gress or deposit- in the mail, addressed to the librarian of Congress, 
at Washington, District of Columbia, a printed copy of the title of 
the photograph for which they desired a copyright. 

II. Because the plaintiffs’ narr. does not aver publication of the 
photograph. i 

III. Because the narr. does not aver that within ten days from the 
publication thereof the plaintiffs delivered at the office of the libra- 

rian of Congress or deposited in the mail, addressed to the 
34 librarian of Congress, at Washington, District of Columbia, 
two copies of such photograph. 7 

IV. Because the plaintiffs’ narr. does not aver that the plaintiffs 
- any of them were or are citizens of the United States or residents 
therein. 

V. Because a qui tam action does not lie where part of the penalty 
is given to the informer, not to whoever will sue for it, and the narr. 
lays the action as a qui tam action. 

VI. Because more persons than one are joined as common in- 
formers in the narr. 

VII. Because the action is not brought in the name of the United 
States, although no other mode is provided by statute. 

VIII. Because the plaintiffs’ narr. does not allege the offence was 
committed against the statute. | 
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35 Motion for a New Trial and Reasons in Support of Same. 


And now, April 19, 1888, Hunn, attorney for the defendant, 
comes into court and moves that a new trial be granted for the fol- 
lowing reasons: 

I. Because the learned court erred in refusing to affirm the fol- 
lowing points of the defendant : 

Twelfth point. If you believe from the testimony that the photo- 
graph in question, as attempted to be copyrighted, was not the ex- 


clusive & original work of the Schreibers, plaintiffs herein, your 


verdict must be for the defendant. 

Fourteenth point. If you believe from the testimony that the 
photograph, as attempted to be copyrighted, was finished, or in any 
degree or respect the work of a person or persons other than the 

said Screibers, your verdict must be for the defendant. 
36 Sixteenth point. Under the testimony as presented the de- 
fendant should not be convicted. 

Seventeenth point. Consent being essential to guilt, an uninten- 
tional violation of a penal law does not incur the penalty. 

II. Because the learned court erred in charging the jury as fol- 
Ows: 

“The court instruct you that under the evidence, if you believe it, 
and the court sees nothing that would justify disbelief, the plaintiff 
is entitled to recover and to have damages assessed at the rate of one 
dollar for every sheet of that copied photograph found in his pos- 
session,and every sheet under his control at the time must be treated 
as in his possession, notwithstanding the interest his employers may 
have had in it.” * * * “A large number of the copies, accord- 
ing to the testimony, were upon ashelf.”” * * * “And he ob- 

tained these copies for the purpose of labels. They were 
od found in the store where he was and under his charge.” 

* * * “T vepeat what I have said, that every sheet under 
his control (thus under his control), notwithstanding the interest 
that the firm of Sharpless & Sons may have had in them, every 
sheet thus subject to his control, must be regarded, for the purposes 
of this suit, as in his possession, and for every sheet thus found in 
his possession, if you find for the plaintiff, and I see nothing that 
would justify you in not so finding.” * * * 

III. Because the verdict was against the law. 

IV. Because the verdict was against the evidence. 

V. Because the verdict was against the weight of the evidence. 

| HUNN, 
For Defendant. 


38 Motion for Judgment for the Defendant Non Obstante Veredicto 
& Reasons in Support of Same. 


And now, April 19, 1883, Hunn, attorney for the defendant, comes 
in court here and, by leave of court, moves that judgment non ob- 
stante veredicto be entered in the above cause in favor of the defend- 
ant on those of the defendant’s points which were reserved by the 
court, viz: | 
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I. Section 4965 of the Revised Statutes is unconstitutional in so 
far as it imposes a penalty upon any person who violates a copy- 
right secured to a “ proprietor.” 

II. The said section is unconstitutional in so far as it attempts to 
secure a copyright to “the proprietor ” of the photograph in ques- 
tion. 3 

III. The said section is unconstitutional in so far as it attempts to 
secure to any person or persons a copyright of such photographs as 

the photographs in question. 
39 IV. The engraving complained of as a copy is not an ille- 
gal interference with the plaintiffs’ rights, w atever they may 
be, in the photograph in ianstlons 

V. The entry of the alleged copyright by the plaintiffs claim- more 
than they, as applicants for copyright, were entitled to in the subject 
of their claim, and is for this cause void. 

VI. If the photograph in question could be copyrighted at all 
this could be done only by pursuing all the provisions relating 
thereto contained in the Revised Statutes. 

VII. The section 4965, in so far as it refers to a ‘forfeiture or 
penalty, is to be construed strictly and literally and not by inference 
or by implication, nor is it to receive an equitable construction. 

VIII. The plaintiffs, having*brought their action in the names of 


more than one ersun, cannot recover. 


IX. The first clause of commission in the section declared 
40 upon, viz., the one reading as follows, “Shall engrave, etch, 
work, copy, print, publish, or import,” cannot ‘be applied to 
parties who are not the actual and original engravers, etchers, 
workers, copiers, painters, publishers, or importers. 7 
X. The only clause of commission in the section declared upon 
that is applicable to this case is the clause reading as follows, viz: 
“ Or knowing the same to be so printed, published, or imported, shall 
sell or expose to sale any copy of such map or other article as afore- 
said,” and unless you can bring the defendant under wane clause you 
cannot convict him at all. 


41 And afterwards, the cause having been argued by the coun- 

sel of the respective parties on the said motions of the de- 
fendant, the opinion of the court is filed in the words following, to 
wit: 

The denial of constitutional warrant for the statute authorizing 
the plaintiffs’ copyright raises an important question. To justify 
this court in dada aring the statute invalid, however, the fact should 
be reasonably free from doubt. Under the circumstances I think 
the question should be left to the court of review. The other points 
made are not sustained, and judgment must, therefore, be entered on 

the verdict. 
42 And thereupon it is considered by the court here that the 
_ motions of the defendant for judgment for the defendant non 
obstante veredicto, as also for a new trial and in arrest of judgment 
for the plaintiff upon the verdict, be overruled; that a new‘trial be 
refused, and the reasons in support of said motions be dismissed. 
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And thereupon it is ordered, adjudged, and decreed that the plain- 
tiffs, Francis Schreiber, Sr., Gerhard Schreiber, Henry Schreiber, aud 
Conrad Schreiber, trading as Schreiber and Sons, who sue as well 
for the United States of America as for themselves, do have and re- 
cover of the defendant, Edward B. Thornton, the sum of fourteen 
thousand eight: hundred dollars, together with their costs by them 
in this behalf expended. 


And afterwards a bill of exceptions, duly signed by the 
43 honorable the judge of the court here, and an assignment of 
errors, with prayer for reversal of the judgment entered, 

being filed, are in the words and figures following, to wit: 


«44 In the District Court of the United States for the Eastern 
District of Pennsylvania, of November Sessions, 1880. 


SCHREIBER et al. 
vs. No. 39. 
THORNTON. 


Be it remembered that in the said November sessions, A. D. 1880, 
came the said plaintiffs into the said court and impleaded the said 
defendant in a certain plea of debt, &., in which the said plaintiffs 
declared (prouvt narr.) and the said defendant pleaded (prout pleas). 


And thereupon issue was Joined between them. : 


And afterwards, to wit, at a session of said court, held at the dis- 
trict aforesaid, before the Honorable William Butler, district judge 
of the said district, on Tuesday, the seventeenth day of April, A. D. 
1883, the aforesaid issue between the said parties came to be tried by 
a jury of the said district for that purpose duly impannelled (prout 
list of jurors); at which day came as well the said plaintiffs as the 
said defendant, by their respective attorneys, and the jurors of the 
jury aforesaid impannelled to try the said issue, being also called, 
came, and were then and there in due manner chosen and sworn or 
affirmed to: try the said issue, and upon the trial the counsel of the 
said plaintiffs agreed (‘prout agreement) with the counsel of the said 
defendant, and then read in evidence the testimony in the case of 
Schreiber et al. against Sharpless e al., U.S. D. C., E. D. of Pa., May 
sessions of 1880, No. 19, from the stenographer’s notes of testimony 
filed in that case, in accordance with the foregoing agreement be- 
tween the parties in the present case, filed in the present suit on the 
seventeenth day of April, 1883, as follows: 


45 Stenographer’s notes of testimony in suit of Schreiber e¢ al. vs. 
Sharpless ¢ al., U. S. D.C., E. D. of Pa. May sessions, 
1880. No. 19. | 


GERHART SCHREIBER sworn and examined by Mr. Brown: 


Q. Mr. Schreiber, you are a member of the firm of Schreiber and 
Son ? 
A. I am, sir. 
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2 What is your business, sir? 
A. Photographer. 


Certificate shown to the witness (which was afterwards offered 
in evidence, marked A, by Mr. Brown). 


Q. Is this the certificate of the copyright, Mr. Schreiber, as re- 
ceived by you from the librarian of Congress ? 

A. Yes, sir. 

Q. Did you cause to be mailed to the librarian of Congress two 
copies of that photograph after they were published ? 


(NotE.—The — referred to was afterwards offered in evi- 
dence, marked 


A. Yes, sir. 

Q. And you deposited them in the mail—where ? 
A. At our post office. 

Q. At our post office here? 


A. Yes, sir. 
46 Q. They were properly stamped and addressed to the 
librarian of Congress, at Washington? 
A. Yes, sir. 


Q. After publication and prior to your receipt of that certificate 
you had sent the photograph to the librarian of Congress? 

A. I had sent the photograph—two photographs—that is the law. 
I sent two photographs to be copyrighted in that shape, whereupon 
I received this copyright. 


Cross-examined by Mr. Hunn: 


Q. You say you are one of the members of the Schreiber firm? 
A. Yes, sir. 
Q. What are the names of your partners? 
A. Francis Schreiber, Sr., Gerhart Schreiber, Henry Schreiber, 
and Conrad Schreiber. 
. You are Gerhart? 
. Lam, sir. 
. Who was it took that photograph? 
. I was one of the parties that took it, with the aid of my brother. 
Which brother? 
. Henry. 
Q. When was that? 
47 A. I cannot say exactly ; it was either in the latter part of 
March or ié the beginning of April. 
By the Court: What year? 
A. Last—well, of course, it was this year. 


By Mr. Hunn: 


Q. It was in 1880? 
A. Yes, sir. I was a little perplexed at first. 
Q. Where did you take this photograph ? 
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A. At the old Ridge road depot—Ridge road street-car depot—I 
think it is 24th and Ridge road—Ridge avenue. 
Q. It is 24th and Ridge avenue? 
A. Yes, sir. 
Q. Was any one of your firm present with you when you took’ it 
except yourself and your brother? 
A. I don’t know; I am not certain that there were any others of 
the firm there. 
Q. Which brother was it? 
A. Henry. 
Q. No one but Henry and you? 
A. No one else of the firm was present. 
. I mean of the firm. 
A. No one else of the firm was present. - 
Q. How did you take this photograph? Tell us slowly in your 
own way what you did. 
48 A. I made a photograph negative by trying it about 
Q. You made a photograph negative by trying it? 
A. Yes, sir; sixty or seventy times. 
Q. Did you ‘have more than one photograph apparatus present? 
A. No, sir. 
- Describe to us, Mr. Schreiber, the best way you can, the pro- 
cess by which it was made. 
A. It was made by the regular wet process, as photographers call 
it, the collodion process. First, the negative is made. 
'Q. How was that negative made? 
A. It was made with the aid of collodion silver and iron. 
Q. It was made in the regular way that Energon, that all 
—— vhs, are made; by the same process, was it not ? 
A. Well, yes; but a little quicker than they usually are made; 
else we could never have got it. 
Q. It was by the instantaneous process, was it not ? 
A. It was made by what we term “the instantaneous process.” 
Q. Is that instantaneous process patented ? 
A. No, sir. 
Q. Or copyrighted ? 
49 A. No, sir. 
Q. Did you make more than one negative ? 
A. Yes, sir. 
0. On that day ? 
. Yes, sir. 
Is this picture which you have before you produced from more 
than one negative, or only from one negative ? 
A. This picture is produced from one negative. 
~Q. From only one aii i ? 
A. Yes, sir. 
Q. Which negative,in the order of the taking, was it that this was 
produced from ? 
A. I cannot say. 
Q. How many did you take? 
A. Between sixty and seventy. 
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Q. You made between sixty and seventy negatives, I understand 
you to say? 

A. Yes, sir. 

Q. The method by which you take this picture was by the aid of 
reflection ? 


Mr. Hunn: 
Q. Mr. Schreiber, when you took this photograph away from 
there—when you took your photograph that you were satis- 
50 fied with away from this depot—what did you then do with it? 
A. I took it home and enlarged it. 
. Now, tell us the size of that negative, please, as near as you 


. The original size of the negative? 

. Yes, sir. 

. The original size of the negative is four by five inches. 
Now, you enlarged it? 

Yes, sir. 

You took it away ? 

Yes, sir. 

And enlarged it? 

Yes, sir. 

In enlarging it, when you say you enlarged it, you mean that 
you took a positive picture from that negative ‘ 2 

A. Yes, sir. 

Q. How large did you make it? 

A. I could make it any size I wanted. 

Q. How large did you make it? 

A. I think the size, as near as I can recollect, is 10 by 14 inches. 

Q. The size of the positive picture was 10 by 14? 

A. Yes, sir. 

Q. What did you do with that positive picture? — 

A. I have the positive picture in my possession. 
51 Q. Just as you took it then? 
A. No, sir. 

Q. Just tell us then what you did with it. What was the next 
thing you did with the picture in order to get it into the condition 
in which it is now? 

. We had it slightly retouched. 

. You had the positive picture slightly retouched ? 

. Yes, sir. 

. By whom ? 

. By the artist who does our work generally. 

. Who is he? 

. There were three ariists did that. 

. Tell us who did it. 

. Am I compelled to tell their names, Mr. Hunn? 

Tell me, then, Mr. Schreiber, you had two negatives, whey tiey 
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slightly retouched. Ié that it? 


A. Yes, sir. 
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Q. Now, take one of those artists and tell me in what way he 
retouched it. 

A. He took it and brushed or. wasned some ink over it; i¢ it was 
in any way in places defective this will remedy it. 

Q. One of these artists retouched it by taking a b-ush and wash- 

ing ink on it? 
52 A. Washing India ink on it, so as to remedy the little de- 
fects that may be in it and to make a good copy. The idea 
is to produce a picture that will give a nice copy. 

The Court: The object was to remedy the defects in color, did 
you say? 

A. Not in color—oh, no; but if there is any deficiency or any in- 
distinctness or anything of that kind then this is done. 

Q. Now, this work that you are speaking of was done by one of 
these artists ? : 

A. Yes, sir. 

Q. By only one of them ? 

A. Only one of them. 

@. He was an artist ? 

A. Yes, sir. 

Q. You say that he retouched it with India ink ? 

A. Yes, sir. 

Q. Is he in your establishment ? 

A. No, sir. 

Q. He is an artist doing business for himself, is he? 

A. Yes, sir. 

Q. Now, I do not want to misunderstand you. These three artists 
that you speak of all had something to do with this particular posi- 
tive picture ? : | 

A. Yes, sir. 
53 Q. Now, tell me what another one of these artists did ? 
A. One put in the ground-work. : 

Q. That was the artist that you have just been speaking about ? 

A. No, sir. 

Q. Then another one put it in? 

A. Yes, sir. 


The Court: 


Q. What do you mean by another one? What did he do? 

A. He put in the ground-work—the foreground—this part here 
(referring to the negative). One put in this and one put in that. 

Mr. Hunn: 

Q. You say that one of them put in this part (referring to the 
negative) ? 

A. Yes, sir; one put in part of it; he did not put in all that 
there; he just touched it up, so as to make it appear better. 

Q. He finished the ground-work and the third one touched up 
the figures? 
A. Yes, sir. 
Q. Now, you have said these tufts in that part of the photograph 
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there was simply a ground-work. There was none of this—that 
has been put in by the artist ? 
54 A. Some of it has and some of it was there. 
Q. Did you make more than one of these positive pictures 

on that one negative ? 

A. No,sir. 

Q. That one which you made is the positive picture from which 
these photographs come? 

A. Yes, sir. 

Q. Now, from that positive picture you took another negative, do 
you not? 

A. From that large positive—yes, sir. 

Q. From that large positive ? 

A. Yes, sir; from that large positive I made a negative this size. 

Q. You made a new negative and from that new negative you 
took this picture ? | 

A. Yes, sir. 

Q. Reduced in size? 

A. Yes, sir. 


Re-examined by Mr. Brown: 


Q. (Paper shown witness.) What do you know about that paper? 
A. What do I know about this paper? After Mr. Sharpless had 
found out that he had done us a wrong 
The Court: After you had found out? 
The Witness: After he had found out he sent this paper 
5d or this note by the boy to our place of business. 


Mr. Brown: 


Q. Which of these pictures did you copyright, the large negative 
or this size here? 

A. I copyrighted this and I copyrighted the original picture— 
the original small negative. 


Mr. BREWSTER: 


Q. You copyrighted the original small negative ? 
A. Yes, sir. 


Mr. Hunn: 


Q. What is the size of that ? 

A. It cuts out a picture about three and a half by three and a 
half inches square. That is made on a plate three and a half by 
five. Nobody else had a hand on it but ourselves. 


Mr. Brown: 


Q. And this copyright applies to both? 

A. Yes, sir; we copyrighted the two. 

Mr. Hunn: He did not say that. 

Mr. Brown: What is the fact? Is that the same thing ? 

A. That is the same thing, with the exception that the original 
picture had the building in the rear. 
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The Court: I understand this picture had been taken from 
06 the artist’s negative, made from the large positive which you 
had touched up? | 
Yes, sir. 
- This was copy righted ? 
. This was copyrighted. 
. And the original negative? 
. Yes, sir; the original small negative was also copyrighted. 


POPeP 


Recross-examined by Mr. Hunn: 


Q. You do not mean to say that this copyright upon which you 
are proceeding here and the paper which you have looked at refers 
to the original negative of three by four, do you ? 

A. No, sir. | 

The Court: No, sir; it is this picture, as I understand it? 

A. It is this picture. 

Mr. Hunn: My friend said both, not the one. I want to get that 
clear; it has nothing to do with the original negative. 

The Court: I understand this picture to be the picture that Mr. 
Sharpless is charged with having lithographed ? 

Mr. VALENTINE: Yes, sir. 


Mr. Hows 


Q. But this copyright don’t apply to the negative from which the 
large picture was taken ? 
A. No, sir. 


57 Mr. Hunn: I want to ask one more question : 


Q. You said you had this picture and you sent it to Wash- 
ington after you had published it. What do you mean by “ publish- 
ing it?” 

‘A. I had the copies for sale; that is what I mean by “ publish- 
ing.” 
ry You had them for sale ? 

A. Yes, sir. 

Q. They were exposed for sale ? 

A. Yes, sir. — 

Q. Before you sent this to Washington * ? 

A. Yes, sir. I mean by “ publication ” that I had copies for sale, 
but they were not exposed for sale. 

Q. They were not exposed for sale ? 

A. They were not exposed for sale before I sent the copy to Wash- 
ington. 


FRANCIS SCHREIBER, sworn and examined by Mr. Brown: 


Q. Mr. Schreiber, you are the brother of the Mr. Schreiber who 
was on the stand ? 


A. Yes, sir. 
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By Mr. Brown: 


Q. You are the brother of Mr. Schreiber ? 

A. Yes, sir. 

Q. You are not, however, interested in this firm in any way at 
all? 


58 A. No, sir. 


Q. At the request of your brother did you call at the place 

of business of Mr. Sharpless ? 
. Yes, sir. 
. company with whom? 
= My brother Henry. 
When? 
. On Saturday, the-8th day of May, in the forenoon. 
. Where is their place of business? 
At the corner of 8th and Chestnut streets. 
; ai did you see—this defendant, Mr. Charles peeps! ? 
. Yes, sir. 
Now, Mr. Schreiber, be good enough to state every conversation 
that you had with him upon the subject of this copyright. 

A. I went there on Saturday, the Sth day of May, with my brother 
Henry. We saw Mr. Charles Sharpless first. I spoke to him first. 
I told him I had come up to see him about the picture. 


By Mr. Hunn (to the witness): Please indentify the gentleman. 
The Wiryess (to Mr. Hunn): That is the gentleman sitting there. 
By Mr. Hunn (to the witness): Charles L. Sharpless? 

By the Witness (to Mr. Hunn): Yes, sir. 


59 By Mr. Brown: 


A. I asked him if he did not think he had done my brother- an 
injury by infringing on the copyright of their pictures. He said 
no, he thought he had done them a good. I asked him where he 
got the pictures from, and he said his man who had charge had got 
it at Queen’s. I asked him whether he did not see that it was copv- 
righted. He said a dry-goods man never looks at that. I told him 
it hurt my brothers considerably in their business. Well, he said 
he did not intend todo anything of that kind. I asked him whether 
he had any of them. He said, Yes, he had a great many of them 
upstairs. Il asked him whether we could have them. He said, Yes, 
we could have the copies. That is all that I can remember. 

Q. Was anything said about cambrics at that time? 

A. I do not remember that he mentioned cambrics. 

Q. Was anything else said ? 

By Mr. Hunn: I object to him saying what he thought. 

A. I remember him saying that he thought it could do no 
60 harm; that there was no harm in it; that he thought it 
would make a good label for their cambrics. 

Q. How did he say that they were to be used ? 

A. If I remember rightly, he used the term “ baby elephant cam- 
bric.” I would not be positive that that was the word used, but I 
think it was. 
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Q. Did you get them at that time? 

A. No, sir; I know that my brother went there. 

Q. You sent your brother after them ? | 

A. Yes, sir; my younger brother, Daniel, went there in the after- 
noon. : 

Q. Did you send him there? 

A. I was present when my brother told him to go around. I did 
not see him go, but I know that he went. 


Cross-examination by Mr. Hunn: 


Q. This interview that you had with Mr. Sharpless was on the 
8th day of May? | 

A. Yes, sir; it was on Saturday. 

Q. What time of the day was it? 

A. Well, it was some time in the forenoon; pretty close on to noon ; 

I think it was near noon. 
61 Q. What part of the store did you see him? 
A. It was in the second story.; I think it wasin the second 
story. 

Q You are not positive of that? 

A. It was almost in the centre of the room. 

Q. You don’t know whether it was in the second story or not? 

A. I think it was in the second story, but I am not positive. I 
think it was the second story. 

Q. Who was present ? 

A. My brother Henry and Mr. Sharpless; there was somebody 
else sitting there at a desk, but I don’t know who it was. 

Q. Your brother Henry and this gentleman—Charles L. Sharpless? 

A. Yes, sir; he was sitting down. I don’t know exactly whether 
it was on the desk ; it looked more like a packing-box. 

Q. When you addressed Mr. Sharpless was that your first inter- 
view with him ? 

A. Yes, sir; on that subject. I had spoken to Mr. Sharpless fre- 
quently before. 

Q. Word had been sent, had it not, to Mr. Sharpless prior to your 

visit there stating that they had done you a wrong? 
62 A. I don’t know nothing about that—not of my own 
knowledge... 

Q. How came you to go there? 

A. I took an interest in the affair on account of my brother. I 
went up to see them, and they told me about it. Henry wanted to 
go around there, and I said [ would go around with him. 

Q. Henry was in the firm, was he? | 

A. Yes, sir. : 

Q. How did you open the subject to Mr. Sharpless ? 

A. I believe [ commenced by saying that I came to see him about 
the picture—about the elephant picture. | 

Q. You went there to try to effect a settlement with Mr. Sharp- 
less, didn’t you ? | 
A. No, sir; I had nothing to do with the settlement. 

Q. Mr. Sharpless told you at that interview that if he had done 
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your brothers any wrong he would be very glad to make it right, 
didn’t he? ) 
A. Yes, sir; I remember him saying; a great many little things 


that was said there I do not mention here in the conversation. 


Q. Oh, yes; that is so. I only wanted to remind you of 
63 that—that was all. How came you to ask Mr. Sharpless if 
he would surrender any of the pictures ? 

A. I wanted to know if he had any. 

Q. Now, didn’t you ask him if he would surrender these pictures 
to you with a view towards settling this matter after he said he 
would be very glad to do whatever was right ? 

A. No, sir. | | 

Q. You only wanted to find out if he had any pictures ? 

A. Yes, sir; that was my object in going there. 

Q. Your brother sent you there for that purpose, did he not? 

A. He did not send me there. I proposed to go with him, with 
my brother, of my own accord. I generally go up to see them two or 
three times a week, and on this occasion I happened to go in when 
this subject was up, and my brother was going around there, and I 
said “I will go with you,” because I thought it was better for two 
to go. 

Q. Your brother was to find out whether Mr. Sharpless had any 
on hand ; that was his object, was it not? 

A. This was part of my object. 
64 Q. Then you knew when you went there that there was a 
penalty of $1.00 for every picture found there, did you not? 

A. No, sir; I did not know that. I knew it was a violation of the 
law and an infringement of the copyright. I did not know what 
the law was at that time. : 

Q. Did you say to Mr. Sharpless that the matter could be ami- 
cably settled ? | 
A. I said once before that I mentioned nothing at all about set- 
tling. 


65 Henry SCHREIBER, sworn and examined by Mr. Brown: 
Q. You are one of the members of this firm? 
A. Yes, sir. 
Q. You were present with Francis Schreiber on this Saturday 
morning? 
A. Yes, sir. 
Q. Did you see Mr. Sharpless (pointing to him) at that time? 


A. Yes, sir. 

Q. Had you been there a few days before? 

A. Yes, sir. : , 

Q. Who did you see unon that occasion? 

A. I saw Mr. Thornton. 

Q. Mr. Thornton is employed there, to the best of your knowl- 


A. Yes, sir. 
Q. He so stated to you? 
A. Yes, sir. 
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Q. Where did you get that (showing witness a picture)? 
A. I received that from Mr. Thornton. 
Q. When and where? 
A. On the third floor of Sharpless’ sdtiiines, 
Q. And this was when you were there a few days before the in- 
terview with Mr. Sharpless? 
' A. Yes, sir. 
Q. Where did Mr. Thornton get it? 
A. He sent a young man about 10 steps from his desk to a 
66 shelf, and he brought a colored one first, and I asked him if - 
he had not a plain one, and he sent the young man back. 
Q. Look at that (showing witness another picture). 
A. Yes, sir; he sent the young man back and brought me this. 
Q. Did you see the place from which they were taken? 
A. Yes, sir; it was a shelf. 
Q. Could you tell whether there were others of them there at the 
lime? 
A. It looked to me as though there were. 
Q. Just describe the appearance of the place from where he took 
that picture. | 
A. I was standing at the desk the same as this was, and this was 
about ten feet off from a shelf, or what seemed to bea counter; that 
was' where he took them from. 
By the Court: Do ,you mean to say that he took ans from a 
place that looked as though there were more there? + 
A. It looked to me that there were quite a package on the shelf; 
he took one of them off and handed it to me. 
Q. Were the colored and the plain on the same package or in 
different packages? | 
A. They seemed to be in different packages. 
Q. What did Mr. Thornton say when you asked him for this? 
A. He said, “ It is the same as yours.” He knew me right 
67 away when I came up, he said. I bought two copies at Mr. | 
McAllister’s; he said 1t was the same as mine. . a 
Q. What else did he say about it? 
A. - said he had had it lithographed or copied from ours; that : 
was a 3 
Q. Had you enquired for Mr. eee on that day ? | 
A. Yes, sir. 
Q. Was he there? 
A. No, sir; they said he was out of town, I believe, and they sent 
me to Mr. Thornton. I asked about the pictures and they sent me 
up to Mr. Thornton; they said he had charge of that. | | 
| Q. Now, on the Saturday when you saw Mr. Sharpless in company 
| with your ‘brother Francis, be good enough to state your recollection | 
of the conversation that oecurred. 
| A. Mr. Sharpless said he did not expect anything like that of us, 
to be stabbed in the back. I told him I did not think that we had | 


stabbed him in the back; I said I thought it was the other way, 


that he had injured us. | had nothing at all to do with it. He 
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said he had nothing at all to do with it; Mr. Thornton has sole 
charge of it. 3 
Q. He said to you that he had nothing at all to do with it? 
A. Yes, sir; he said Mr. Thornton has the sole charge of 
68 that, and he gets up the label, and gets everything that he 
thinks will be appropriate, or something to that effect. Mr. 
Sharpless himself said he was perfectly innocent. Well, I told him 
that the copyright was on it and our name was on it. Then he said, 
“ A dry-goods man don’t know anything more about a copyright 
than a child; they don’t look at that; all they looked at was to 
make a nice label for their goods.” 

Q. That was all that Mr. Sharpless looked at? 

A. No,sir; all the dry-goods man looked at. He said Mr. Thorn- 
ton had got a couple of copies of Mr. Queen and had got a picture 
off Queen; bought it himself, without consulting him until the pic- 
ture was done; he had then showed Mr. Sharpless the picture and 
he (Mr. Sharpless) thought it was very nice. 


By Mr. Hunn: 


Q. Who showed it to Mr. Sharpless? 

A. Mr. Thornton. 

By the Court: Showed what picture to him ? 

A. The copy. 

Q. The one that they had made? | 

A. Yes, sir; Mr. Sharpless said that he thought it would make a 
very nice label for the cambric. 

By Mr. Brown: Go on. i 
A. I believe that is all he said; he said go ahead. I be- 
69 lieve that is all that was said about it ; that he could go ahead 
with it; that Mr. Sharpless was pleased with it. 

By F. C. Brewster, Esq.: It would makea nice label ; to go ahead. 
That was what he said ? 

A. Yes, sir. 

By the Court: What do you mean to say; you have said two dif- 
ferent things ? 

A. Hesaid he had shown Mr. Sharpless this picture and Mr. Sharp- 
less thought it was — very appropriate thing for the goods, and he 
was pleased with it, and said that he could go ahead with it. 

By Mr. Hunn: That he had told Mr. Thornton to go ahead ? 

A. Yes, sir; thatis what I understood Mr. Sharpless to say. 

By Mr. Brown: Did you see any of the copies there at that 
time ? 

A. No; not at that time. 

Q. Did you have any conversation with Mr. Sharpless as to where 
they were? 

A. He said they had a lot upstairs and I could have them all. 
He said that I knew that Mr. Sharpless did not intend to injure us 
by this thing. He said that I knew that. It old him that [ thought 
he was innocent in the matter. He did not think he was doing us 

an injury, but he had done us an injury nevertheless, but he 
70 ~—sr thought that he had done us good to distribute this picture. 
4—137 
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Q. After that you left, did you? ; 
. Yes, sir. | | 
. When did you next see him ? 
. That same day. 
After your brother? 
I sent Daniel right down for the pictures. 
After Daniel came back did you see Mr. Sharpless ? 
. Mr. Sharpless said 
. Never mind what Mr. Sharpless said. After Daniel came back . 
did you go to see Mr. Sharpless ? ~ 
A. Yes; sir. | 

QQ. What conversation did you have with him then? Just state 
under what circumstances you had the conversation and what it 
was. 

A. Just as I came in he looked at the clock and said, “ I have not 
got much time; we will talk going up the street.” Then he put on 
his. overcoat and we went up together up Sth street. Hesaid, “I will 
deliver those pictures and we will call it —, and that would settle 
the whole affair.” I told him I thought our loss was so great that it 

would not be any more than right that he should compensate 
71 us with a little money. He answered with, “ Henry, I will 
never give thee a cent.” 

By Mr. Hunn: He said he would deliver those pictures up and 
that would settle the affair ? 

A. Yes, sir. w 

By Mr. Brown.: What did he say about the number of them ? 

A. He did not say. 

By the Court: Did he say anything more? 

A. He said he would see me on Monday, and jumped into a car. | 

Q. Was that notice on those pictures when they left your place of q 
business ? | 

A. Yes, sir; every one. 


OPOPoOro> 


Cross-examination by Mr. Hunn: 


Q. Are you one of the firm of Schreiber & Co.? | 

A. Yes, sir. 

Q. You said that you went upstairs to Mr. Thornton, and Mr. 
Thornton gave you such a paper—such a paper as you have there— pe 
with the photograph of the baby elephant on it and some printing? 

A. Yes, sir. 

Q. You say that he got it from a certain place ? 

A. Yes, sir; about ten feet f-om his desk. 
72 Q. Now, you don’t mean to say that you saw any others 
there like that, do you? 

A. I saw a good big pile of paper, and this was taken off the top. 
—— as they were all of the one size, they were all the same 
thing ? 

Q. I don’t want to know what you supposed, I want to know what 
you saw; you don’t mean to say that picture was taken off a pile of 
pictures just like that? 

A. Yes, sir; I am almost positive. 
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. Do you swear to that that it was? 

I would swear to that conscientiously ; yes, sir. 

. How near were you to that pile? 

. Within about ten feet. 

That was a- near as you went? 

Yes, sir; it might have been more and it might have been 


Q 
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. Did you see on that pile any other picture like that, or is that 
the only one you saw? 
A. I saw another one, but the other one was not like that. 
Q. Did you see there, on that pile, or off that pile, or anywhere, 
any other picture like that? 
A. The distance was so great that you couid not say positively 
that they were all?pictures, but the papers were all of that size, and 
there was a pile there. 
73 Q. You say there appeared to be a pile of papers; now, I 
want you to answer my question, Did you see any printing, 
or photograph, or view, or any picture like that on the pile? 
A. I don’t think any person could see from where I was. 
Q. Did you or did you not? 
A. No, sir; not on that pile. 
By the Court: You only saw the pile of paper ? 
A. I only saw the one the voung man took off and brought to me. 


By Mr. Hunn: 


Q. You did not see any other like this on the pile; is that your 
answer ? 

A. Yes, sir. 

Q. Now, did you see any other anywhere in that room, exactly 
like that ? 

A. No, sir. 

Q. You did not? 

A. No, sir. : 

Q. Did you see any other picture like the other one while you 
were there; (showing the witness a photograph) did you see any other 
picture like that while you were in the room ? 

A. No, sir. 

Q. You did not? 

A. No, sir. 

Q. And all you saw then was a pile of what appeared to be 
paper ? 

A. Yes, sir. 
74 Q. And these were on top ? 
A. Yes, sir. 

Q. You said you went there for the purpose of making a settle- 
ment with Mr. Sharpless, didn’t you ? 

A. I don’t know as I did}; no, sir. 

Q. If you did not go there for the purpose of making a settle- 
ment why did you ask how many they had? 

A. Why did I ask? 
Q. Yes, sir. 
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By the Court: State what your object was. 
A. I wanted to see how many they had, that was all; and what 
quantities they had made. 


By Mr. Hunn: 


Q. Why did you ask if they would surrender what they had ? 

A. I did not ask them to surrender them ? 

Q. Did not your brother ask them if they would surrender them 
in your presence? 

A. I don’t remember. | 

Q. You were present at the whole interview with your brother, 
were you not? 

A. Yes, sir. 

Q. You heard all that was said ? 

A. Yes, sir. 

Q. Then why did you send down afterwards to get them ? 
7a A. Because Mr. Sharpless said he would give them to me. 

Q. Did not Mr. Sharpless say he would surrender them to 
you in response to a question of yours whether he would give them 
up? | 

A. How is that? ) 

Q. You say that Mr. Sharpless said he would surrender them to 
ou? | : 
. A. Yes, sir. 

Q. It was after you or your brother asked if he would surrender 
them ? 

A. I do not recollect our asking if he would surrender them. I 
don’t think I asked individually if he would surrender them, but 
Mr. Sharpless said he wowd let us have all the pictures that he 
had. 

Q. Have you not already told us, Mr. Schreiber, that you asked 
Mr. Sharpless if he would deliver up what he had—have you not 
already said that? 

: A. I don’t recollect; I may have asked him, but I don’t remem- 
er it. 

Q. You told him that you thought he ought to compensate you 
with a little money ? | 

A. Yes, sir. 

Q. Did you say how much ? 

A. No, sir. | 

By the Court: That conversation was in the street ? 
76 A. Yes, sir. | | 
Q. That was at the second conversation ? 
A. Yes, sir. 


By Mr. Hunn: 


Q. Didn’t you say to him that he ought to compensate you and 
pay you well for the injury he had done? 

A. No, sir. 

Q. What did you say ? 
A. I said he ought to compensate us with some money, and he 
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says, “ Henry, I will never give thee a cent; ” and jutiped i in the 
car and said, “I will see you on Monday.” ; 

Q. You did not say that he ought to give you a little —_— ? 

A. I said he ought ta give us some money. 

Q. I believe you said “a little money” awhile ago ? ?: 

A. I might have said it. 

Q. Now, Mr. Sharpless told you at one of these interviews—I 
think the second one—that Mr. Thornton had done this—had ob- 
tained this copy ? 

A. Yes, sir. 

Q. That the Messrs. Sharpless had nothing to do with it? 

A. Yes, sir. 

By the Court: I understand that this was a conversation that 
2 took place with Mr. Sharpless in his first interview, when Mr. 

77 Sharpless said he had nothing to do with it and knew noth- 

ing about it, but that Mr. Thornton, he was informed, did it ? 

A. Yes, sir. 

By the Court: He did not know anything about it until Mr. 
Thornton shewed him these pictures and told him about it ? 

A. Yes, sir; that’s right. 7 


By Mr. Hunn: 


Q. You told him that you thought the Messrs. Sharpiess were in- 
nocent? 

A. Yes, sir. He said to me, “I am perfectly innocent, and you 
know it.” I said I thought so myself, in doing us a wrong he did 
not think he was doing us a wrong ; but I said, “ You have done us 
a wrong nevertheless.” 

Q. How many negatives were originally made of this thing—you 
were one of the parties who went out to make them ? 

A. Yes, sir. 

Q. How many negatives were made out of the plates ? 

A. I suppose between 60 and 70 were exposed. 

Q. Did you not tell Mr. Sharpless at one of these interviews 
78 that there were only 30 negatives made ? 

A. No, sir; I told him there were between 30 and 35 plates 
made; there were two on each plate. 

Q. Do you call them all negatives? 

A. Yes, sir. 


79 DANIEL SCHREIBER, Sworn and examined by Mr. Brown: 


. Are you a member of this firm ? 
. Yes, sir. 
. You are employed with them ? 
. Yes, sir. 
Did you, at the request of your brother, see Mr. Sharpless on 
this Saturday morning ? 
A. Yes, sir. 
Q. Did you state the object of your business? 
A. Yes, sir. 
Q. What did you say? . 
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A. I told him that my brother had sent me to get the pictures 
that he had promised to give him, and he said he would not sur- 
render them to us; he said that he wanted to see my brother Henry. 

Q. And this you reported to your brother ? 

A. Yes, sir. 


Cross-examined by Mr. Hunn: 


Q. When was it? 
A. It was on Saturday. the 8th day of May. 
Q. Did he say why he would not surrender them ? 
A. No, sir. 
SO 2, What was it you said about seeing your brother ? 
A. I reported it to my brother. 
The Court: He just said that Mr. Sharpless said that he would 
not surrender them. 
A. Yes, sir; he said he would not surrender them. He said he 
wanted to see my brother Henry. 
Q. He wanted to see your brother—what for ? 
A. He said he wanted to see my brother. He did not say what 
for. 
Q. Your brother Henry sent you there ? 
A. My brother sent me there. 
Q. When he told you to get these pictures he said you were to 
obtain them in full settlement, did he not ? 
A. No, sir. 
Q. Mr. Sharpless told you that he wanted to see your brother 
Henry before he handed them over to him; am I right? 
A. I believe you are right; yes, sir. 
Q. Did you see Mr. Sharpless after that? 
A. No, sir. 
Q. Did Henry see him after that? 
A. I don’t know, sir. 
Q. When you had these interviews yourself with Mr. Sharpless, 
demanding the pictures, the district attorney had been consulted, 
had he not ? 
81 A. I don’t know anything at all about it. 
Q. Did you have any conversation with Henry after you 
left. Mr. Sharpless ? 
A. I told him what Mr. Sharpless told me; that is all, and what I 
have told you. 
Q. What did he say? 
A. He did not say anything, except to say, “ All right.” 
Q. Did you know when you went there w rhat was the penalty for 
interfering with a copyright ? 
A. I had heard something about it, that it was unlawful. 
Q. You had heard that from your brother ? 
A. Yes, sir. 
Q. Did you hear what the penalty was? 
A. No, sir. 
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Epwarp B. THorRNTON, sworn and examined by Mr. Brown: 


Q. Are you employed by Sharpless & Sons ? 
A. Yes, sir. 
Q. How long have you been in their employ ? 
A. Since October 8th, 1875. 
82 Q. What are your duties there, sir? 
A. I am manager and buyer of the wholesale domestic de- 
partment. 
Q. Did you procure a copy of a picture of an element similar to 
that inquired of in this suit? 
A. Yes, sir. 
Q. From whom ? 
A. McAllister’s. 


By Mr. Brewster: That is the photograph in evidence. 
By Mr. Brown: Yes, sir. 


Q. At McAllister’s, on Chestnut street, in this city ?. 

A. Yes, sir; below 8th. 

Q. What did you do with it, Mr. Thornton? 

A. I took it to the establishment of Ketterlinus & Co., northwest 
corner Fourth and Arch. 

Q. Go on and state what you caused to be done. 

A. They being the lithographers and the parties that do_ our 
printing—that is, our tickets for goods—I gave it to Mr. Ketterlinus, 
the junior member of the firm—the youngest one. 

_ Q. The party who is here? 
A. Yes, sir. 
By the Court: Go on and say whether you had it lithogzaphed. 
A. I asked them if they would copy that it would suit me 
83 for a ticket for a trade-mark for domestic goods called cam- 
bric. They said they could make it very near like it, but 
they could not copy it exactly like it. I told them to do the best 
they could with it. I thought it would be a very nice ticket for the 
purpose. They gave it to their artist, I understand, that they have 
there in the building, and he made it exactly, and showed me the 
proof of it in a few days following. After I went there I approved 
of it and ordered ten thousand tickets, or what they called labels for 
goods. 


_ (Paper shown to witness afterwards offered in evidence, marked B.) 


Q. Tickets similar to those ? 

A. Yes, sir. 

Q. You ordered ten thousand of those tickets? 
A. Yes, sir. 

Q. How many did you order of the other? 


(NotE.—The paper referred to in the question and answer, 
being a circular, was afterwards offered in evidence, marked C.) 


A. I gave no order for those. 
Q. Did you subsequently give an order for those? 
A. Yes, sir. : 
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Q. For how many ? 

A. 5,000. 

Q. There were ten thousand of the colored and ne thousand of 
the plain ? 

A. Yes, sir. 

84 Q Were those copies delivered to Sharpless & Sons ? 

A. They were. Four thousand five hundred were deliv- 
ered to James Martin & Company, dyers and finishers, at Rich- 
mond, and the balance was delivered to Sharpless & Sons. 

Q. How much was the balance? 

A. There was four thousand five hundred delivered to the dye-works. 

Q. That would be ten thousand five hundred in all? 

A. There were only ten thousand ordered—four thousand five 
hundred delivered. 

Q. Fifteen thousand in all of both kinds? 

A. Yes, sir. 

Q. So that there were ten thousand five hundred of both kinds 
delivered ? 

A. Yes, sir; in all. 

Q. And those that were delivered to Sharpless & Sons, which you 
spoke about, was the order for ten thousand ? 

A. We have a few over; we send them, too. We have a surplus 
sometimes. I would say there were ten thousand two hundred of 
the tickets ; the order was only for ten thousand. They generally 
have a few over, and they.run them off. 

Q. So that ten thousand seven hundred came to Sharpless ; ten 

thousand two hundred were delivered, and you sent to James 
85 Martin and Company, to his dyeing establishment, forty-five 

hundred, and the balance were sent to Sharpless & Sons; so 
that makes in all ten thousand seven hundred that were delivered 
to Sharpless and Sons? 

A. Yes, sir. 

By Mr. Brown: How many were distributed ? 

A. Which way ? 

Q. Distributed on your goods or left in the possession of those in 
charge of your establishment ‘ ? 

A. We had 2,800 pieces of goods ticketed with this ticket. 

By the Court : Just give us generally how many of those you dis- 
tributed ; tell us that. 

A. The idea is this, your honor: The tickets are put on the goods 
first at the dyeing establishment. We receive them afterwards and 
sell them to other parties. The goods had a ticket like that on them. 


By Mr. Brown 


Q. Then you vescived them all from the dyeing establishment 
afterwards ? : 

A. Yes, sir. 

- Q. And you sold or distributed to your trade two hundred pieces ? 

A. Yes, sir. 

By the Court: Do you mean to say that you only distributed two 
hundred copies? 


ee OE Dm OO Ome 


; 
) 
| 
4 


ay & 


a 


FRANCIS SCHREIBER, 8R., ET AL., &C. 


A. Two hundred pieces, with this label. 
Q. Of that kind . 
A. Yes, sir. 
86 Q. How many of the other ? 
A. Of those we distributed about the same amount. 
Q. About two hundred ot each ? 
A. Yes, sir. 
By Mr. Brown: Do you remember the visit of Henry Schreiber 
to your place? 
A. I do not zemember him by name. 
Q. The person who was on the stand? 
A. There were three on the stand. 
Q. Were you present when one of them was there ? 
A. Yes, sir. 
Q. That circumstattce occurred ? 


A. Yes, sir. 

Q. How many gad you on hand at that time? 

A. The balance*temaining from the order of ten thousand seven 
hundred. 

Q. Where were they—on the shelf? 


. No, sir; they were locked up. 
. They were locked up at that time” 
A. Yes, sir; in a chest. 
Where was the chest ? 
. On the third floor of the buyding. 
. The others were where ? 
The circulars were on the shelf in the forepart of the building 
facing on Chestnut street. 
. Did you know how they were paid for? 
A. No, sir. 
87 Q. Do you know what they cost—the cost of them. How 
much did they cost? 
. The labels here cost ten dollars per thousand. 
. The tickets you mean ? 
We call them labels. 
. What did the others cost ? 
The circulars cost $4.50 per thousand. 
They were paid for by whom? 
Sharpless & Sons. 
. Do I understand you properly that a certain amount was sent 
he dye-s? 
Yes, sir. 
And the dyers delivered them to Sharpless & Sons? 
Yes, sir. 
When they came back to Sharpless and Sons on the goods? 
Yes, sir. 
Making fifteen thousand tno hundred in all? 
Yes, sir. 
There were two hundred over? 
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Cross-examination by Mr. Hunn: 


Q. Who first conceived the idea of having a picture of the baby 
elephant put on the goods of Mr. Sharpless ? 

A. I did. 

Q. Do you remember when that was done, as near as you can 

tell ? 
88 A. April 8th. 
Q. Did you consult Messrs. Sharpless about it or any of 
them? 

A. No, sir. 

Q. What did you do towards putting that conception into some 
foria? 

By the Court: Just state what you did. 

A. Well, am I to state 

By Mr. Hunn: What was the first thing you did towards obtain- 
ing that paper for an advertisement? 

A. What I did was originally, in the first place, of my own idea of 
having an elephant. Before I had any knowledge of having an 
elephant 

By the Court: We don't care about that. Just go on and state 
in answer to Mr. Hunn’s question. You say that you conceived the 
design of placing this upon the goods. What did you do towards 
carrying that design out? 

A. I had a lithograph made. 

Q. You got a picture first? — 

A. Yes, sir; I got a picture first. 

By Mr. Hunn: Let us keep to the facts. You did not have it 
lithographed until afterwards. I want to know, after you first got 
the idea, what did you do about it? 


A. I went out into the market to buy a picture of an nant of . 


some description. 


to Ketterlinus? 
. Yes, sir. 
You went to Ketterlinus before you went to buy a picture? 
. Yes, sir. 
Now, tell us what you went there for? 
I went there with that idea and explained what I wanted. 
. Try and tell us what was done without telling us what was 
You went there with that idea in your head; what did you 
go there for? 
A. To get a ticket made of an elephant. 
Q. Did you get one made there? 
A. I did. 
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Q. Was that the one in question—was that the figure we have : 


here? 


A. Not in the first instance; there was two prior to this one; they 


had given me a sketch. 

Q. Then when you went to Ketterlinus with the idea of the elephant 
in your head it was in order to get.a sketch or satiate. ws a 
ticket made there? 


Q. Now, didn’t you first, before you did that, didn’ , you go | 


Sons anything about it? 
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A. The first visit I made there I did not get one—not a satisfac- 
tory one. 

Q. They ne you a sketch which was not satisfactory ? 

es, sir. 
90 Q. You got one which was not satisfactory, but which was 
not this one? 
A. No, sir. 

Q. What then? 7 

A. I went out into the market to purchase a picture of an elephant; 
going down Chestnut street I saw the photograph I had here a fow 
minutes ago. 

Q. Where did you see it? 

A. I saw it exposed for sale in McAllister’s window. I went in 
there and asked the price of it and was told it was thirty-five cents. I 
purchased it ; it struck me as being a good picture of an elephant, 
something in ‘reality being on exhibition at the time. 

Q. That picture has op it the words “ Entered according to act of 
Congress ?’ 

A. Yes, sir. 

Q. Dia you know what it meant? 

A. Yes, sir. — 

Q. Did you know it was copyrighted by the reading of it? 

_A. Yes, sir. 

-Q. You. knew, then, when you bougat it that it was a copyright 
picture ? 

A. Yes, sir. 

ry What did you do with it? 

. I took it to the establishment of Ketterlinus & Co., at the cor- 
ner of Fourth and Arch streets. 
Q. Did you leave it there? 
A. I did. 
. For what purpose ? 
. For the purpose of having it copied for a ticket for cambrics. 
Was it copied there? 
It was. 
Have you a copy with you? 
I have a copy of the ticket; yes, sir. (Ticket shown.) 
Is that the one? | 
Yes, sir. 
What about the other one? 
. They are both the same place. 
Had you at the time you left it there—this photograph to be 
copied—had you then told Mr. Sharpless anything pf it? 

A. No, sir. 

By the Court: Or any member of that firm ? 

A. No, sir. 


By Mr. Hunn: 
Q. You had not told any one of the firm of Messrs. Sharpless and 
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A. No,sir; I never communicated anything to anybody outside 
of Ketterlinus. 

Q. You have told no one? 

A. No, sir. 

Q. You said that so many thousand copies were delivered by 

Ketterlinus to the concern. How long afterwards? 
92 A. After what time? 

: Q. After you had ordered them how long were hori in de- 
livering them? 

A. The- delivered the tickets on April 26th; they delivered the 
circulars on May Ist. 

Q. Now, when they delivered these tickets and circulars to Sharp- 
less and Sons, had you then indicated to any of the firm anything 
about them ; had you up to that time, before they were delivered by 
Ketterlinus, a the firm, or did the firm know anything about 
them ? 

A. No, sir. 

Q. Then the delivery of these articles by Ketterlinus & Co. to 
Sharpless & Sons was done, as all the ordering and printing had been 
done, without the knowledge of the firm ? 

A. Yes, sir. 

Q. Now, when did the Messrs. Sharpless & Sons, or any of them, 
first know that there were such copies as that at their place of busi- 
ee it, that these pictures were there? 

. Messrs. Sharpless & Sons knew of this being in their establish- 
ane after the first goods were delivered from the dye-works of James 
Martin & Co. 

By the Court: Then you that Mr. Sharpless, including 
93 all the members of the firm, ca no knowledge of this previous 
to that? 

A. The firm had no knowledge of this previous to April 27th. 

2. When these goods came from the dyers? 

These tickets were on the goods ready for sale on the 27th of 
Pn before any member of the firm knew it. 

Q. That is, the goods were for sale; you do not mean to say the 
lithographs were for sale? 

A. No, sir; we put them on as trade-marks; we never sell the 
tickets. 

Q. Were any goods sent away with tickets on them before the firm 
was aware of it? 

A. They were in the store on that day. 

Q. Was it on that day Mr. Sharpless first discovered it ? 

A. Yes, sir; I took a piece of goods down and showed them the 
tickets on the goods. 

Q. When was that? 
A. On the 27th day of April. 


By Mr. Hunn: 


—. You took a piece of goods down to whom ? 
A. To Charles L. Sharpless. 
Q. On the 27th day of April? 
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. Yes, sir. 
. With what ticket on it? 
A. Oneof these tickets. (Witness shows ticket.) 
94 Q. On what ? 
A. On the goods. 
. Did you show the photograph that you had bought ? 
. Yes, sir. 
. At that time? 
. At the same time. 

By Mr. Hunn: You showed Mr. Sharpless the photograph at the 
same time? 

A. Yes, sir. 

Q. One of these that you have there ? 

A. A duplicate of that. 

Q. Were any of these goods sent out after that ? 

A. Yes,sir. | . 

Q. Did you tell Mr. Sharpless anything about these tickets being 
copyrighted—the photograph of the baby elephant being copy- 
righted? Did you discuss that in any way? 

A. No, sir. 

By the Court: You say that you showed him that picture, though ? 

A. Yes, sir. | 

By Mr. Hunn: You are positive about having shown him the 
photograph on that day ? 

A. Yes, sir. 

Q. Tell us what your business was then at that store of Sharpless 
& Sons. 

| A. I was employed there as the superintendent of the whole- 
95 sale domestic department; I have the purchasing of all the 
goods, the making of the price, and seeing that they are sold. 


By Mr. Hunn: 


Q. You have said that these lithographs or prints were paid for 
by the Messrs. Sharplessand Sons. Now, were they paid for in what 
way ? 

A. I don’t know. 

Q. You do not know that they were paid for ? 

A. No, sir. | 

Q. Then when you said that Messrs. Sharpless had paid for these 
pictures you were mistaken ? 7 

A. No; when I say that they are paid for I take into account the 
fact that I do the purchasing for them. I do not know exactly the — 
terms they sell their goods on, but I think we generally buy them 
to be paid for 30 days after date. You ask me whether they were 
paid for; I would say that I never saw the receipt. They were con- 
tracted for by me and supposed to be paid for by Sharpless & Sons 
when the bill was sent to them. 

Q. The whole thing was done without ever consulting anybody ? 
A. It was without their knowledge. 
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96 JoHN L. KETTERLINUS, sworn and examined by Mr. Brown: 


Q. What is your business? 

A. Lithographer. 

Q. At Fourth & Arch streets? 

A. Yes, sir. 

Q. Did you cause a copy of that photograph to be lithographed 
at your establishment? 

A. Yes, sir. 

Q. Tell us all about it? 

A. Mr. Thornton gave usa photograph like that. His instruction 
was to make a copy of it and we did so. 

Q. You delivered to him how many copies? 

A. We delivered to him five thousand on the first of May of the 
circulars, and ten thousand two hundred of the cambric tickets on 
the 26th of April. 

Q. They were similar to those copies which are there before you? 

A. Yes, sir. : 

Q. Were they paid for? 

A. Yes, sir; they were paid for. , 

Q. By whom ? 

A. By Sharpless and Sons. 

The Court: How were they paid for; do you mean to say they 

were paid for personally or by check ? 
97 A. They sent a boy down with the money, and credit was 
given to their account. 


Mr. VALENTINE: 


. Was it paid in cash or by a check ? 
. I don’t know. 


> 


Mr. BREWSTER: 


. You sent the bill to them? 

. I guess the bill was sent to them. 
And a boy came with the cash ? 
. Yes, sir. 


>O>o 


Cross-examined by Mr. Hunn: 


Q. These copies, those lithographs which you call them—the 
prints—you say were all taken from those photographs—one of 
those photographs, or one like them—which was left at your place. 
Am I right; what do you say about that; what was left at your 
place; what do you know? 

A. This lithograph was brought to us, and it was drawn on a 
stone. 

. This lithograph ? 

. This photograph was brought to us. 

. What did you do? 

. We drew with a crayon on stone this picture. 

You drew with crayon on a stone a copy of it? 

. Yes, sir; a copy of it. 


Q 
A 
Q 
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98 Q. Who do you mean by we? 
; A. I mean that I employed a man todo that kind of a 
thing. 
Q. You mean a man in your einploy ? 
A. Yes, sir. , 
Q. Have you the stone still? 
A. Yes, sir. 
Q. Who does that stone belong to? 
A. The stone belongs to me; the drawing belongs to Sharpless & 
Sons. I cannot use it for anybody else. 
Q. Now, Mr. Thornton brought these photographs to you, didn’t 
e? 
A. Yes, sir. 
Q. Did he see you personally ? 
A. Yes, sir; he did. : 
Q. He talked with you about making a copy without saying that 
he caine from Sharpless & Sons, didn’t he? 
. Well, he never said that. 
. I am asking what he said on this occasion ? 
. He didn’t say anything, except he said he wanted a ticket got 
u 
. What were his exact words? 
. He said, “I want a ticket got up like this.” 
. Did he say he wanted a ticket got up like this? 
. Yes, sir; I don’t think he said exactly like that. 
Q. What did he say ? 
99-101 A. He hada drawing or a draft made. We madeit for him 
a week or so previous. He did not like it altogether, so he 
brought this photograph, and he said he would like to have a better- 
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_ looking elephant than what we made before. 


Q. And he left it? 

A. And he left it; yes, sir. ' 

Q. Now, from that stone on which the crayon drawing was made 
the impressions which you have before you were taken, were they ? 

A. No, sir; these were taken from the transfer. 

Q. How was the transfer made? 

A. It was made and then transferred to paper. 

Q. You had that? 

A. Yes, sir. 

Q. That was made in your place? 

A. The paper was not made in our place. We buy the paper. 
The impression was made there, and it was transferred on stone so 
as -_ to spoil the original. That is the usual way we make these 
tickets. 

Q. Those tickets you have there were made by you and sent to 
Sharpless & Sons. They were all made in your place ? 

A. Yes, sir. 
102 Q. Now, you said that these things were paid for by Messrs. 
Sharpless’ boy, who was sent down. Do you know whether 
they have been paid for or not’ Can you say now, of your own 
knowledge, whether they have been paid for at all? 
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A. Yes, sir; they have been paid for. 

Q. You are positive that they have been paid for? 

A. Yes, sir. 

Q. State how you know that. 

‘A. At the end of the month I know what bills are outstanding. 

Q. You mean to say that if they had not been paid for your at- 
tention would have been called to it? 

A. Yes, sir. 

Q. You don’t know whether .cash was sent or a — was sent ? 

A. No, sir; I don’t know that. 

Q. You don’t know whether the money was sent in cash or by 
check, and you don’t know who sent it? 

A. No, sir; I don’t. 

Q. But you believe you have been paid ? 

A. Yes, sir. 


103 DANIEL WUEST, sworn and examined by Mr. Brown: 


Q. You are employed with Ketterlinus & Co. ? 
A. Yes, sir. 
Q. You are a lithographer ? 
A. Yes, sir. 
. Did you make a plate from which these were printed 7 
A. I made a drawing. 
= The drawing was made? Was it a photograph similar ‘to 
that? : 
A. Yes, sir. 
Q. After that there was a plate made? 
A. Yes, sir. 


Cross-examined by Mr. Hunn: 

Q, What is your first name ? 

A. Daniel. 

Q. You made a drawing from that photograph, and from that 
all those which are here were printed, and it is similar to the elephant 
on the photograph ? 

A. It is a direct copy of that, as near as it was possible to make 
it. That was what I was told to do. 


Mr. BREwstTER: 


Q. You made it from this photograph as near as possible ? 

A. Yes, sir. 
104 By Mr. Hunn: 

Q. You had this photograph then in your, possession when you 
copied it? 

A. Yes, sir. 

Q. Did you know at the time it was copyrighted ? 

A. Yes, sir; I took notice that there was a copyright on it. 

Q. Did you suppose that you were breaking the law when you 
were copying it? Why did you copy it? 

A. I was ordered to do so. 
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Q. By whom? 
A. By Louis Ketterlinus. 


And thereupon the plaintiff- offered in evidence (1) the certificate 
of the copyright of the Librarian of Congress, which is annexed 
hereto, marked A; (2) one of the tickets ordered by Thornton and 
lithographed by Ketterlinus, marked B; (3) one of the circulars 
ordered by Thornton and lithographed by Ketterlinus, marked C; 
(4) one of the plaintiffs’ copyrighted photographs hereinbefore re- 
ferred to, marked D, all of which are attached hereto and form part 
of this bill of exceptions. 


105 | No. 6041h. 


LIBRARY OF CONGRESS, | se 
Copyright Office, Washington, 5 70”: 


Be it remembered that on the 17th day of April, anno Domini 
1880, Schreiber & Sons, of Philadelphia, have deposited in_ this 
office the title of a photograph, the title or description of which is 
in the following words, to wit: 

The mother elephant, “ Hebe,” and her baby, “ Americus,” the 
first one known to have been born in captivity in the world. 

A. Born at Philadelphia, U. S., March 10th, 1880, the property of 
Cooper & Bailey, the right whereof they claim as proprietors, in 
conformity with the laws of the United States respecting copyrights. 

[SEAL. ] (Signed) A. R. SPOFFORD, 
Labrarian of Congress. 


Two copies of the above publication deposited Apr. 17, 1880. 


I, Ainsworth R. Spofford, Librarian of Congress, hereby certify 
that the foregoing is a true copy of the original record of copyright 
in the Library of Congress. 

' In witness whereof I have hereto set my hand and affixed the seal 
of my office this 7th day of June, 1880. : 
[ SEAL. ] A. R. SPOFFORD, 
Librarian of Congress. 


106 And the counsel for the defendant did, thereupon, at the 
end of the testimony, present then and there the seventeen 
points (prout defendant’s points for charge), and the learned court 
did then and there reserve the first, second, third, fourth, fifth, sixth, 
seventh, eighth, ninth, and tenth points (as so marked on the margin 
of said points), and did then and there refuse to charge the jury as 
therein requested in the twelfth, fourteenth, sixteenth, and seven- 
teenth points, and did then and there affirm the thirteenth point, 
and did charge the jury as therein requested, and did then and there 
say that the eleventh and fifteenth of said points were inapplicable, 
since the claim for exposing to sale was withdrawn. 
107 And the defendant did then and there except to the 
charge of the said court and the refusal by the court of de- 
fendant’s points, and filed the following exceptions, viz: 
6—137 
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The defendant excepts to the charge of the learned court where it 

Says: . 
“The court instructs you that under the evidence if you believe 
it, and the court sees nothing that would justify disbelief, the plain- 
tiff is entitled to recover and to have damages assessed at the rate of 
one dollar ($1.00) for every sheet of that copied photograph found in 
his possession, and every sheet under his control at the time must 
be treated as in his possession, notwithstanding the interest his em- 
ployers may have had in it.” 

And also where itzsays: : 

“A large number of the copies, according to the testimony, were 
upon a shelf.” 

And also where it says : 3 

“And he obtained these copies for the purpose of labels. They 

were found in the store where he was and under his charge.” 
108 And also where it says: 

“ Now, I repeat what I have said, that every sheet under 
his control (then under his control)—notwithstanding the interest 
that the firm of Sharpless & Sons may have had .in them—every 
sheet thus subject to his control must be regarded, for the purposes 
of this suit, as in his possession, and for every sheet thus found in 
his possession, if you find for the plaintiff-, and I see nothing that 
would justify you in not so finding.” 

And the defendant further excepts because the learned court re- 
fused all of the defendant's seventeen points, as presented, except 
those marked reserved. : 

And the jury thereupon rendered their verdict in favor of the 
plaintiffs for the sum of fourteen thousand eight hundred dollars, 
with costs; and the defendant did then and there move the court in 
_ arrest of judgment for the plaintiff- upon the verdict, and thereupon 

tiled his reasons therefor ( proué reasons for arrest of judgment), 
109 ~— and the defendant did then and there move the court to enter 
judgment for the defendant non obstante veredicto on the points 
reserved, and filed his reasons therefor (proué the said reasons), and 
the learned court then and thereupon refused to arrest the said judg- 
ment for the plaintiff-, and thereupon dismissed the said reasons in 
arrest of judgment, and the learned court then and there also re- 
fused to enter judgment for the defendant on the reserved points, 
and thereupon the said court entered judgment for the plaintiff- upon 
the said verdict. 
110 And the learned court then and there filed an opinion 
(prout opinion). 

And thereupon the counsel for the said defendant did then & there 
except to the answers of the court to the said points presented by 
the defendant, and did then and there except tothe aforesaid charge 
and opinion of the said court; and, inasmuch as the said charge 
and opinion so excepted to do not appear upon the record; the said 
counsel for the said defendant did then and there tender this bill of 
exceptions to the opinion of the said court, and requested the seal of 
the judge aforesaid should be put to the same, according to the form 
of the statute in such case made and provided; and thereupon the 
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aforesaid judge, at the request of the said counsel for the defendant, 
did put his seal to this bill of exceptions, pursuant to the aforesaid 
statute in such case made and provided, this nineteenth day of June, 


A. D. 1883. 
WM. BUTLER, Judge. [1. 5] 


111°) 3 Assignments of Error and Prayer for Reversal of Judgment. 


The defendant below files the following assignments of error, viz: 

I. The learned court charged the jury (inéer alia) as follows: 

“The court instruct you that under the evidence, if you believe it, 
and the court sees nothing that would justify disbelief, the plaintiff 
is entitled to recover and to have damages assessed at the rate of one 
dollar for every sheet of that copied photograph found in his pos- 
session, and everysheet under his control at the time must be treated 
as in his possession, notwithstanding the interest his employers may 
have had in it.” 

“A large number of the copies, according to the testimony, were 

upon a shelf.” 

“And he obtained these copies for the purpose of labels. There 

were found in the store where he was and under his charge.” 
112 “ Now, I repeat what I have said, that every sheet under his 

control (then under his control), notwithstanding the interest 
that the firm of Sharpless & Sons may have had in them, every 
sheet thus subject to his control, must be regarded, for the purposes 
of this suit, as in his possession, and for every sheet thus found in 
his possession, if you find for the plaintiff, and I see nothing that 
would justify in not so finding.” 

II. The learned cuort reserved and afterwards refused the follow- 
ing points presented by the defendant below, viz: 

First. Section 4965 ‘of the Revised Statutes is unconstitutional in 
so far as it imposes a penalty upon any person who violates a copy- 
right secured to “a proprietor.’ 

Second. The said section is unconstitutional i in so far asit attempts 
to secure a copyright to “the proprietor” of the photograph in 
question. 

Third. The said section is unconstitutional in so far as it attempts 

to secure to any person or persons a copyright of ‘such photo- 
113s graph as the photograph In question. 

Fourth. The engraving complained of as a copy is not an 
illegal interference with the plaintiffs’ mghts, whatever they may 
be, in the photograph in question. 

Fifth. The entry of the alleged copyright by the plaintiffs claim- 
more than they, as applicants for copyright, were entitled to in the 
subject of their claim, and is for this cause void. 

Sixth. If the hotograph in question could be copyrighted at all 
this could be done only by pursuing all the provisions relating 
thereto contained in the Revised Statutes. 

Seventh. The section 4965, in so far as it refers to a forfeiture or 
penalty, 1 is to be construed strictly and literally, and not by inference 
or implication ; nor is it to receive equitable construction. 


44 EDWARD B. THORNTON VS. 


Eighth. The plaintiffs, having brought their action in the names 
of more than one person, cannot recover. : 

Ninth. The first clause of commission in the section declared upon, 

_viz., the one reading as follows, “Shall engrave, etch, work, 

114 scopy, print, publish, or import,” cannot be implied to parties 

whoare not the actual and original engravers, etchers, workers, 
copiers, printers, publishers, or importers. 

Tenth. The only clause of commission in the section declared 
upon — is applicable to this case is the clause reading as _ fol- 
lows, viz: “ Or, knowing the same to be so printed, published, or 
imported, shall sell or expose to sale any copy of such map or other 
article as aforesaid ;” and unless you can bring the defendant under 
this clause you cannot convict him at all. 

III. The learned court below refused the following points pre- 
sented by the defendant below : : 

Twelfth. If you believe from the testimony that the photograph in 
question, as attempted to be copyrighted, was not the exclusive and 
original work of the Schreibers, plaintiffs herein, your verdict must 
he for the defendant. 

Fourteenth. If you believe from the testimony that the 
115 photograph, as attempted to be copyrighted, was finished or 
In any degree or respect the work of a person or persons other 

than the said Schreibers, your verdict must be for the defendant. 

Sixteenth. Under the testimony as presented the defendant should 
not be convicted. 

Seventeenth. Consent being essential to guilt, an unintentional 
violation of a penal law does not incur the penalty. 

IV. The learned court below refused to enter judgment in favor 
of the defendant on the points reserved. 

V. The learned court below entered judgment in favor of the 
plaintiff on the verdict. , } 

VI. The learned court below refused to arrest the judgment, not- 
withstanding the defendant filed the following reasons therefor, viz: 

First. Because the plaintiffs’ narr. does not aver that the plaintiffs, 
before publication, delivered at the office of the librarian of Con- 

gress or deposited in the mail, addressed to the librarian at 
116 ~=Washington, District of Columbia, a printed copy of the title 
of the photograph for which they desired a copyright. 

Second. Because the plaintiffs’ narr. does not aver publication of 
the photograph. : : 

Third. Because the narr. does not aver that within ten days from 
the publication thereof the plaintiffs delivered at the office of the 
librarian of Congress or deposited in the mail, at Washington, Dis- 
trict of Columbia, two copies of such photograph. | 

Fourth. Because the plaintiffs’ narr. does not aver that the plaintiffs 
or any of them were or are citizens of the United Stafes or residents 
therein. | 7 | 

Fifth. Because a gui tam action does not lie where part of the penalty 
is given to the informer, not to whoever will sue for it, and the narr. 
lays the action as a qui tam action. | 
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Sixth. Because more persons than one are joined as common in- 
formers in the narr. 
117 Seventh. Because the action is not brought in the name of 
the United States, although no other mode is provided by 
statute. 
Eighth. Because the plaintiffs’ narr. does not allege the offence 
was committed against the statute. 


And the defendant prays that the judgment entered in this cause 
in the said court may be reversed. 
June 22, 1883. 
HUNN, 
For the Defendant. 


118 Uwnitep STATES oF AMERICA, 
Eastern District of Pennsylvania, 


I, Charles S. Lincoln, clerk of the district court of the United States 
for the eastern district of Pennsylvania, do hereby certify that the 
annexed and foregoing is a true and faithful copy of the record and 
proceedings in the said court in a certain action of summons debt 
therein lately depending, wherein Francis Schreiber, Sr., Gerhard 
Schreiber, Henry Schreiber, and Conrad Schreiber, trading as 
Schreiber & Sons, who sue as well for the United States of America 
as for themselves, are the plaintiffs, and Edward B. Thornton is the 
defendant, as full and entire as the same now remain of record in 
said court. 

In testimony whereof I have hereunto subscribed my hand & af- 
fixed the seal of the said district court this 29th day of September, 
1883, and in the 10- year of the Independence of the said United 
States. 


ps . 


[SEAL. ] W. W. GRAIG, 
Pro Clerk. 
119 UNITED STATES OF AMERICA, \ 
Eastern District of Pennsylvania, 


The President of the United States to the judge of the district court 
of the United States in and for the eastern district of Pennsylva- 
nia, Greeting : 

Because that in the record and process and also in the rendering 
of judgment in a suit before you between Francis Schreiber, Sr., 

- Gerhard Schreiber, Henry Schreiber, and Conrad Schreiber, trad- 

ing as Schreiber & Sons, who sue as well for the United States of 

America as for themselves, plaintiffs, and Edward B. Thornton, de- 

fendant, ina plea of debt, a manifest error has intervened to the 

great damage of the said Edward D. Thornton, as in his complaint 
has been stated, and as it is just and proper that the error, if any 
there be, should be corrected in due manner and that full and 
speedy justice should be done to the parties aforesaid in this behalf, 
you are hereby commanded that if judgment thereof be given, then, 
under your seal, you do, distinctly and openly, send the record 
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120 and process in the suit aforesaid, with all things concerning 
them and this writ, so that you have thesame before the honor- | 

able the judges of the circuit court of the United States in and for 

the eastern district of Pennsylvania for the third circuit, sitting at 

Philadelphia, in the State of Pennsylvania, on the first Monday of 

October next (1883), that, the record and process aforesaid being in- 

spected, they may cause to be done thereupon what of right ought 

to be done. 
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Witness the Honorable Morrison R. Waite, Chief Justice of the = 
Supreme Court of the United States, at Philadelphia, this fourth “ 


day of May, A. D.1SS3, in the 107th year of the Independence of the 
sud United States. 


[skar.] W. VON A. WILLIAMSON, 
Pro Clerk of Cireut Court U.S, Fast. Dist. of Penna. 
(221 (Endorsed:) No. 1. October sess. 1883. Circuit court 


United States, east. dist. of Penna. Edward B. Thornton, 
daintit! in error, vs. Francis Schreiber ef e., defendants in error. 
Vrit of error issued by the circuit court. 


jrought into the clerk’s office of the district court U. States for 
the district by Mr. Hunn, counsel for defendant. 


May 4th, 1883. 
C. S. LINCOLN, 
Clerk Dist. Court. > 


122 Uwnrrep States or AMERICA, lias 
Eastern District of Pennsylvania, j ~* 


To Francis Schreiber, Sr., Gerhard Schreiber, Henry Schreiber, and 
Conrad Schreiber, trading as Schreiber and Sons, who sue as well 
for the United States of America as for themselves, Greeting : 


You are hereby cited and admonished to be and appear at a 
circuit court of the United States in and for the eastern district of 
Pennsylvania, in the third circuit, to be holden at Philadelphia on 
the first Monday of October next (18835), pursuant toa writof error filed 
in the clerk’s office of the district court of the United States for the 
eastern district of Pennsylvania, wherein Edward B. Thornton is 
plaintiff and vou are defendants in error, to show cause, if any 
there be, why the Judgment rendered against sud plaintiff in error, 
as in said writ of error mentioned, shall not be corrected and why 
speedy justice should not be done to the parties in that behalf. 

Witness my hand this 22nd day of June, A.D. 1883. 

WM. BUTLER, Judge. 


123 (Endorsed :) No. 1. October sess., 1883S. C.C. U.S, E. D. 
of Pa. Thornton, pf in error, vs. Schreiber e¢ al., def’ts in 
error. Citation. : | 


Brought into the clerk’s office of of the district court June 22nd, 


1883. 
Cc. S. LINCOLN, 5 
CVk Dist. Court. . 
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PHILA., June 22, ’83. 
I accept service of the within citation and waive all further notice 


of the same. 
A. SYDNEY BIDDLE, 
For Schreibers. 


124 And afterwards, to wit, on the 5th day of May, 1884, this 
cause being called for argument, and the counsel for the re- 
— parties being present, the same is argued on the record of 
ve district court sur writ of error, and the court being now fully 
advised in the premises it orders the judgment of the district court 
be affirmed. 
Whereupon the judgment of the district court is affirmed. 


125 And afterwards, to wit, on the 16th day of May, A. D. 1SS4, 
the parties aforesaid, by their counsel, come into our said court 
here and file the following agreement, to wit: 


U.S.C. C. Oct. Sess., 1883. 


Epwarp B. Tuornton, PI’ff in Error, 
v3. No. 1. 
FRANCIS SCHREIBER, Sr., e¢ al., Def’t- in Error. 


And now to wit, May 16th, 1884, the parties hereto, with the con- 
sent of the said court, agree that the record be amended, so that it 
shall stand as if the district judge had affirmed the plaintiff in 
error’s sixth and seventh points instead of reserving them in the 
court below, and that the said points shall be marked “affirmed” 
instead of “reserved,” and the exceptions filed by the defendant in 

the court below to the learned judge’s disposition of the said 
126 __— points are hereby withdrawn. 
HUNN, 
Pro PtUff in Error. 
A. SYDNEY BIDDLE, 
For Defendants in Error. 


Endorsed: Oct. Sess, ‘83. No.1. U.S.C.C. Thornton, pl’ff in 
error, vs. Schreiber, Sr., @¢ ai. def"ts inerror. Agreement. Filed May 
17, 1884. : 


127) «In the Circuit Court of the United States in and for the 
Eastern District of Pennsylvania, m the Third Circuit. 


October Sess., 1SS3. 
Tuorntox, Plaintiff in Error, 
No. 1. 


v3. 
SCHREIBER ef al., Defendants in Error. 


Know all men by these presents that we, Edward B. Thornton, 
Charles W. Sharpless, and Henry W. Sharpless, are held and firmly 
bound unto Francis Schreiber, Sr., Gerhard Schreiber, Henry Schrei- 
ber, and Conrad Schreiber, trading as Schreiber and Sons, in the 
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full and just sum of five hundred dollars, to be paid to the said 
Francis Schreiber, Sr., Gerhard Schreiber, Henry Schreiber, and 
Conrad Schreiber, trading as Schreiber and Sons, — certain attorney, 
executors, administrators, or assigns; to which payment, well and 
truly to be made, we bind ourselves, our successors, heirs, executors, 
and administrators, jointly and severally, by these presents. 


Sealed with our seals and dated this twenty-seventh day of June,’ 


A. D. 1884. 

Whereas lately, at a term of the circuit court of the United States 
in and for the eastern district of Pennsylvania, in the third circuit, 
in a suit depending in said court between Edward B. Thornton, 
plaintiff in error, and FrancisSchreiber,Sr., Gerhard Schreiber, Henry 
Schreiber, and Conrad Schreiber, trading as Schreiber and Sons, 
who sue as well for the United States of America as for themselves, 
defendants in error, judgment was rendered against the said plain- 
tiff, and the said plaintiff having obtained a writ of error and filed 
a copy thereof in the clerk’s oftice of the said court to reverse the 

judgment in the aforesaid suit, and a citation, directed to the 
12S __ said defendant, citing and admonishing them to be and appear 

at a Supreme Court of the United States, to be holden at 
Washington the second Monday of October next ensuing : 

Now, the condition of the above obligation is such that if the said 
Edward B. Thornton shall prosecute his writ of error to effect and 
answer all damages and costs if he shall fail to make his plea good, 
then the above obligation to be void ; else to remain in full force 


and virtue. . 
EDWARD B. THORNTON. [sEat. 
HENRY W. SHARPLESS.  [SEAt. 
CHAS. W. SHARPLESS. [ SEAL. 


Sealed and delivered in presence of— 
JAMES E. CLARK. 
W. VON A. WILLIAMSON. 


‘Sureties approved. | 
WM. BUTLER, Judge. 


[Endorsed]: No.1. October sess., 1885. Circuit court United 
States. Thornton vs. Schreiber ef al. Bond sur writ of error. Fled 
July 1, 1884. 


129 United StaTEs oF AMERICA, at 
Eastern District of Pennsylvania, 


I, Samuel Bell, clerk of the circuit court of the United States of 
America for the eastern district of Pennsylvania, in the third circuit, 
do hereby certify the foregoing to be a true and faithful copy of the 
original record and proceedings in the case of Edward B. Thornton, 
plaintiff in error, vs. Francis Schreiber, Sr., Gerhard Schreiber, Henry 
Schreiber, and Conrad Schreiber, trading as Schreiber and Sons, who 
sue as well for the United States of America as for themselves, de- 
fendants in error, October sess., 1883, No. 1, on file and now remain- 
ing among the records of the said court in my office. 


FRANCIS SCHREIBER, SR., ET AL., &€C. 


In testimony whereof I have hereunto subscribed my name and 
affixed the seal of the said court, at Philadelphia, this sixth day of 
October, in the year of our Lord one thousand eight hundred and 
eighty-four, and of the Independence of the United States the one 
hundred and ninth. 

[Seal of U. S. Circuit Court, E. D. Pennsylvania. ] 
SAMUEL BELL, =: 
Clerk of C. C. 


[ Endorsed :] No. —. —sessions, 188-. Circuit court United States, 
eastern district of Pennsylvania. Certified copy. 


Endorsed on cover: E. Pennsylvania, C. C. U.S.. No. 137. Ed- 
ward B. Thornton, plaintiff in error, vs. Francis Schreiber, Sr., Ger- 
hard Schreiber, Henry Schreiber, and Conrad Schreiber, trading as 
Schreiber & Sons. Filed 18th October, 1884. 
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Edward B. Thornton, Plaintiff in ‘ 
Error, 


vs 
Schreiber et al., Defendants in Error. 


STATEMENT AND BRIEF OF PLAINTIFF IN 
ERROR. 


ABSTRACT OF THE CASE. 


The plaintiff in error was the defendant in the court below. 
He was “manager and buyer of the wholesale domestic de- 
“partment” (page 31) of Sharpless Brothers; a firm which, 
in the city of Philadelphia, carried on a large wholesale and 
retail dry-goods business. His occupation was also described 
(page 37) as being “ Employed there as the superintendent of 
“the wholesale domestic department, having the purchasing 
“of all the goods; the making of the price, and the seeing 
“that they were sold.” 

The defendants in error were photographers. 

In the year 1880 a baby elephant was born in the city of 
Philadelphia, which was called “ Americus.” Its mother was 
known as “ Hebe.” In the latter part of March or in the begin- 
ning of April, 1880, two members of the plaintiffs’ firm photo- 
graphed these two elephants standing together. The manner 
in which they did this is described on pages 16, 17, 18, 19, 
and 20 of the record. 
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They took a large number of negatives, and then selected 
from the whole number one which was satisfactory to them. 
They detailed no posing cr arrangement, but simply, so far as 
the proof shows, used a mechanical process in the ordinary 
way. From the negative selected, as above stated, they made 
what they called a “‘ positive,” on an enlarged scale. Three 
artists not of their establishment, worked upon this “ positive.” 
One retouched it, another put in the ground-work ; and the 
third touched up the figures. From this “ positive,” thus al- 
tered, a small negative was made, and from this was taken 
the photograph (Exhibit D), which was alleged to have been 
infringed. Copyrights of the photographs taken from the origi- 
nal, and from this second negative, were secured. There was 
no infringement of the photograph taken from the original 
negative. 

The steps taken by the plaintiffs to secure the copyright are 
stated onpage 15. The certificate of the Librarian of Congress 
is set outon page 4. The arr. did not, in detail, aver what was 
done, but simply averred that “ the said Francis Schreiber, Sr., 
“Gerhard Schreiber, Henry Schreiber, and Conrad Schreiber, 
“trading as Schreiber & Sons, citizens of the said United 
‘“‘ States, heretofore, to wit, on the seventeenth day of April, 
“1880, were the proprietors of a certain photograph which 
“had been duly copyrighted by them upon the full compli- 
‘‘ance by them with the provisions of the act of Congress in 
“such case made and provided, to wit, on the seventeenth 
“day of April, 1880, and the title of the same, to wit, the 
‘ mother elephant ‘ Hebe” and her baby ‘ Americus,’ the first one 
“ known to have been born in captivity in the world, born at 
* Philadelphia, United States, March roth, 1880, the property 
“of Cooper & Bailey, was then and there duly recorded with 
“the Librarian of Congres, according to the provisions of the 
“act of Congress in such case made and provided.” 

Thornton had conceived the idea, (page 34), of having a 
label made for a certain kind of cambrics sold by Sharpless 
Brothers, to be called the “ Elephant Cambric,” which should 
contain the picture of an elephant. He went to a large lith- 
ographic establishment in Philadelphia, called the “ Ketter- 
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“linus Printing Establishment,” owned and conducted by 
Ketterlinus & Co., and requested them to make a picture of 
an elephant. This they did, but with the one shown to him 
by them he was not pleased, whereupon he purchased from a 
dealer in such articles a photograph which had been taken 
from the Schreibers’ second negative, upon which photograph 
there was a notice that a copyright therefor had been secured. 
This photograph he handed to Mr. Ketterlinus “for the pur- 
“pose of having it copied for a trade-mark for cambrics.” 
(Page 35.) Thus far he acted under what he deemed his gen- 
eral authority from Sharpless Brothers, but without any special 
instruction from the firm, or from any of its members, and in 
fact without any of them knowing what he had done. The lith- 
ographer of Ketterlinus & Co. made a drawing which was as 
exact an imitation as was possible of the plaintiffs’ photograph. 
From this a picture on stone was made by Ketterlinus & Co. 
Upon the order of Thornton, the latter printed for Sharpless 
Brothers ten thousand two hundred copies of a label which con- 
tained this picture in color, and five thousand copies of a cir- 
cular which contained it not in color. All of these were 
subsequently paid for by Sharpless Brothers (page 38), although 
the firm had no knowledge of the order nor of the printing, 
until after the labels and circulars had been delivered to their 
store and to their dyer. The dyer pasted several thousand of 
the labels on the cambrics dyed by him, and sent the goods 
thus labeled to the store of the firm, on or about the twenty- 
sixth day of April, 1880. Several thousand of the labels not 
affixed to goods were sent directly to the store by Ketter- 
linus & Co. The circulars, which were intended for gratuitous 
distribution, were also sent to the store on the first day of 
May, 1880. The labels were not intended to be sold. They 
were meant to be used as a guas? trade-mark upon the cam- 
brics. Only four hundred of the total number of the prints 
were ever distributed. The residue remained at the store of 
Sharpless Brothers from the time of the first delivery to them 
until long after suit was brought. The circumstances con- 
nected with the delivery of the labels and circulars are stated 
ON pages 21, 22, 23, 24, 25, 26, 28, 30, 31, 32, 33, 36, and 37 
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of the record. The first knowledge the firm of Sharpless 
Brothers acquired of what had occurred, was on the twenty- 
seventh day of April, 1880, when Thornton explained to one of 
the firm what had been done, and showed to him the original 
photograph which had been copied by Ketterlinus & Co. 

A few days prior to the 8th of May, 1880, one of the 
Schreibers (page 33) went to Sharpless’s store, and was 
shown by Thornton a copy of-the label, and also of the circu- 
lar. The bulk of the labels and of the circulars were then 
in the store; either on a shelf, or in a drawer locked up. 

On the eighth day of May, 1880, some of the plaintiffs 
called on a member of the firm of Sharpless Brothers. The 
details of this interview, and of a later one, are given by the 
plainiiffs on pages 21, 23; 25, 28, and 30. Mr. Sharpless then 
acknowledged: ‘We have a great many of them (viz, of the 
“labels and circulars) up stairs. I asked him whether we 
“could have them. He said, yes, we could have the copies.” 
(Page 21.) “ He” (Sharpless) “ said they had a lot up stairs, 
“and I could have them all.” “He” (Sharpless) “said he 
“would deliver these pictures and we would settle the affair.” 
(Page 28.) 

The plaintifis were not content to receive the pictures, but 
they insisted upon money being paid to them by Sharpless 
Brothers, who refused to do more than to surrender the copies 
in their possession. Suit was brought, first, against Sharpless 
Brothers, and later, against Thornton. 

The action in the court below was a gui? tam action for the 
penalty specified in section 4965 of the Revised Statutes, by the 
four members of the Schreiber firm, against Thornton. The 
narr. originally contained four counts, but the third and fourth 
were withdrawn before trial. The first and second counts 
differed only in this: That the first count averred that Thorn- 
ton did “copy and print the said photograph,” and that on 
the eighth day of May, 1880, fifteen thousand sheets of the 
same were found in his possession; whilst the second count 
averred that Thornton did “ pudb/ish the said photograph,” 
and that fifteen thousand sheets of the same were on the 
eighth day of May, 1880, found in his possession. Both 
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counts averred, in the same terms, the proprietorship of the 
photograph, and, partially, the manner of securing the copy- 
right thereof. 

The defendants pleaded “ not guilty.” : 

At the trial various points (pages 9, 10, and 11) were pre- 
sented by the defendants; but all, saving a few which do not 
appear in the assignments of error, were either refused in the 
first instance, or, were reserved for subsequent consideration, 
and were finally overruled. The court charged, zvfer alta, in 
the words set forth on page 42. To the answers to the de- 
fendants’ points and to this charge of the sede exceptions 
were duly taken. 

A verdict was entered i in favor of the plaintiff for $14,800. 

A motion in arrest of judgment was duly made. The rea- 
sons in support thereof are to be found on pages 11 and 12. 
A motion for judgment for defendant, non obstante veredicto, 
was also made. The reasons in support of this motion ap- 
pear on pages 12 and 13. 

All these motions were overruled, and ilies was enter- 
ed in favor of the plaintiffs upon said verdict. 

This judgment was sustained by the Circuit Court, to 
which a writ of error was taken. 

The case is now in this court for alleged error in the an- 
swers of the court below to defendants’ points, and in its charge 
to the jury ; and also for alleged error, in the refusal of a mo- 
tion in arrest of judgment, and a motion for judgment in fa- 
vor of the defendant, zon cbstante veredicte. 

Section 4965 reads thus :-— 

‘““SeEc. 4965. If any person, after the recording of a title of any map, 
‘‘chart, musical composition, print, cut, engraving, or photograph or 
‘‘chromo, or of the description of any painting, drawing, statue, statuary, 
‘*or model or design intended to be perfected and executed as a work of 
‘‘the fine arts, as provided by this chapter, shall, within the term limited, 
‘* and without the consent of the proprietor of the copyright first obtained 
“‘in writing, signed in the presence of two or more witnesses, engrave, 
‘fetch, work, copy, print, publish, or import, either in whole or in part, 
‘‘or by varying the main design with intent to evade the law, or, know- 
‘‘ing the same to be so printed,, published or imported, shall sell or ex- 


“pose to sale any copy of such map or other article, as aforesaid, he 
‘* shall forfeit to the proprietor all the plates on which the same shall be 
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“copied, and every sheet thereof either copied or printed, and shall 
“further forfeit one dollar for every sheet of the same found in his 
“possession, either printing, printed, copied, published, imported, or 
‘exposed for sale ; and in case of a painting, statue or statuary, he shall 


“ forfeit ten dollars for every copy of the same in his possession, or by him | 


‘sold or exposed to sale ; one-half thereof to the proprietor and the other 
‘half to the use of the United States.”’ 


ARGUMENT FOR PLAINTIFF IN ERROR. 


The assignments of error will be discussed under the head 
of several propositions. | 

I. The court below erred in instructing the jury that under 
the evidence the plaintifis were entitled to recover, and in 
overruling the motions in arrest of judgment, and for judg- 
ment in favor of defendant, because :— 

(A.) The zarr. disclosed no title in the plaintiffs, either as 
authors of the photographs, or as assignees of the authors, 
which entitled them to a copyright, and there was no evi- 
dence that they were the sole authors of the photograph copy- 
righted, or that they were the assignees of those who were. 

(B.) The xzarr. did not aver, and the evidence failed to show, 
that the photograph was of such a character as was entitled 
to a copyright. 

(C.) The plaintiffs failed to show that they had delivered at. 
the office of the Librarian of Congress, or deposited in the 
mail addressed to him, a printed copy of the title of the pho- 
tograph for which they desired a copyright. 

(D.) The plaintiffs failed to show that, within ten days after 
the publication, two copies of the photograph were thus de- 
livered or deposited. } 

I]. The arr. was defective in not averring the matter speci- 
fied under subheads C and D. | 

III. If the photograph, as attempted to be copyrighted, 
was not the exclusive and original work of the Schreibers, 
but was finished by, or if it was in any degree the work of, 
other persons, the plaintiffs were not entitled to recover. 
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IV. A person, who, acting on behalf of an employer, though 
the employer may not, at the time, know what is being done, 
orders to be made for such employer, copies of a copyrighted 
photograph, by an independent manufacturer who does the 
copying and delivers the copies to the employer’s establish- 
ment, does not, within the meaning of section 4965 of the 
Revised Statutes, “ copy, print, or publish ” such photograph. 

V. Copies of such copyrighted photograph, thus ordered by 
such employe and delivered by the lithographer to the store 
of his employer who pays for the same and takes possession 
thereof, are not in the “ possession” of the employe within 
the meaning of said section. . 


PROPOSITION I].—SuB-Point A. 


The present action was for the recovery of a penalty. It was 
necessary that the declaration should disclose a title to the copy- 
rightable matter, which, it was averred, had been infringed up- 
on. The act of Congress gives to the “ Proprietor ” of a pho- 
tograph the right to copyright the same, and the zarr. simply 
averred that the plaintiffs were the proprietors of the photo- 
graph. Mere proprietorship, however, is not: sufficient. 
The act is only intended to protect the author or the assignee 
of the author. If it covers any other proprietorship, it is 
unconstitutional. Congress never meant to give to every per- 
son who showed title in himself to a photograpl, power to 
secure copyright therefor; but it meant to protect ;the author 
or the assignee of the author of what alone was, copyright- 
able, namely, the idea, the grouping, the pose, or ‘the design. 
If the plaintiffs were merely proprietors of the photograph, 
and not of the idea or of the design, they were pot entitled 
to a copyright nor to any penalty. In averring simply that 
they were proprietors of the photograph, they failed to aver 
enough to justify their suit. Every person who ratifies his 
vanity by ordering his own photograph, becomes the owner 
thereof; but he acquires no right to demand a copyright of 
the same. 

The evidence did not disclose such a proprietorship in plain- 
tiffs of the idea, or design—of the copyrightable idea, if any 
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such there was—as entitled them to any copyright of the 
photograph. They secured two copyrights—one of the pho- 
tograph taken from the first negative, which was their own 
work exclusively, and the other of the photograph produced 
by the negative taken from the “ positive,” which was the re- 
sult of the labors of three independent artists not connected 
with plaintiffs’ establishment, though paid by plaintiffs for their 
work. (Pages 16, 17, 18, 19,and 20.) In paying these artists 
for their work, the plaintiffs acquired no right to the copy- 
rightable idea. There was no pretense that this was ever as- 
signed to them. The workman who constructs a patentable 
machine in hours of labor paid for by his employer has no 
right to the machine constructed; but the employer acquires 
no right to secure for himself a.patent therefor. These ar- 
tists may have been foreigners, not entitled to a copyright. ‘In 
this connection we refer to the well-reasoned decision of Brown, 
D. J., in Yuengling vs. Schile, 12 Fed. Reporter, 97-105. 


Proposition ].—Sus-Point B. 


There was no averment in the declaration of any authorship 
of such an idea, design, or pose,as was copyrightable. There 
was a bare averment of proprietorship in plaintiffs of a pho- 
tograph, and of nothing more. There was no averment that 
this photograph was not the result merely of a mechanical 
process. 

Under Saroney’s case, in 111 U.S., 53, the plaintiffs were 
only entitled to recover by proving that the photograph was 
the visible embodying of some original idea of theirs. This, 
under any state of proof, however strong the same might be, 
was a question which it was the duty of the judge to submit 
to the jury for its decision. It was not one which the court was ° 
entitled to find, or as to which it could give a binding charge. 

In fact, however, there was no evidence of anything suf- 
ficient to justify a submission to the jury to find originality of 
idea. The first negative was the result of instantaneous pho- 
tography. There was no proof of any posing, or of any orig- 
inal design. Several negatives were taken, and the plaintiffs 
chose the one which suited them best. 
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From this negative, as we have said, a large “ positive ’’ was 
taken. This was retouched and altered by three outside 
artists, not by the plaintiffs. The importance or nature of 
these alterations was not shown with any particularity. 

This court has fairly laid down the law as to the extent of 
the power of Congress to confer copyright. The keynote was 
struck in 1882, in the Trade Mark Case, 100 U. S., 82, in this 
language :— 

“ The writings which are to be protected are the fruits of 
“intellectual labor embodied in the form of books, prints, en- 
“ gravings, and the like,” &c. 

The full scope of the power of Congress was stated in the 
Saroney Case (Burrow Giles Co. vs. Saroney, 111 U. S., 53), 
where the court below had found: “ The plaintiff about the 
“month of January, 1882, under an agreement with Oscar 
“Wilde, became and was the author, inventor, designer, and 
“proprietor of the photograph in suit, the title of which is 
“*QOscar Wilde No. 18,’ being the number used to designate 
“this particular photograph and of the negative thereof; 
“that the same is a truthful, new, harmonious, characteristic 
“and graceful picture, and that said plaintiff made the same 
“at his place of business in said city of New York and 
‘‘within the United States entirely from his own original 
‘mental conception, to which he gave visible form by posing 
‘‘the said Oscar Wilde in front of the camera, selecting and 
“arranging costumes, draperies, and other accessaries in said 
‘ photograph, arranging the subject so as to present graceful 
‘outlines, arranging and disposing the light and shade, sug- 
“gesting and evoking the desired expression, and from such 
‘disposition, arrangement, or representation made entirely by . 
“the plaintiff, he produced the picture in suit, and that the 
‘“‘terms ‘author,’ ‘inventor,’ and ‘designer,’ as used in the art 
“of photography and in the complaint mean the person who 
“so produced the photograph.” 

It was said :-— 7 

“We entertain no doubt that the Constitution is broad 
‘enough to cover an act authorizing copyright of photographs 
“so far as they are representatives of original intellectual con- 
“ ceptions of the author.” 
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This court deait with the argument that photography was a 
mechanical process, saying: “this may be true in regard to 
“the ordinary production of a photograph, and further that 
“in such a case a copyright is no protection;” pointed out the 
importance, when the supposed author sues for a violation of 
his copyright, that the existence of those facts, “ originality 
“ of intellectual production of thought and conception on the 
“part of. the author should be proved ;” and said that in the 
case then decided this had been done, and that the photo- 
graph then before it had been shown “ to be an original work 
“of art,” the product of plaintiff’s intellectual invention, of 
“which the plaintiff is not the author.” : 

The reference in the Saroney Case to Nottage vs. Jackson, 
11 Q. B. D., 627, where it was held that the man who actually 
took the photograph, and not the owners of the establishment . 
which employed him, was the author, is of importance in con- 
sidering sub-point A. 

We may take it as settled that there should be sufficient 
originality and invention in the making of a photograph to 
entitle an author to a copyright therefor; but that the burden 
is upon the plaintiff, who claims a copyright, to satisfy the 
tribunal, which must find the fact, that there was such origin- 
ality and invention. Where an issue is to be tried by a jury 
it is not proper to allow them to find such originality and 
invention if there is no sufficient proof, and it is of course im- 
proper to take the point away from them by a binding instruc- 
tion that no such preof is required. 


PropossTIon I.—Sus-Point C. 


There was no proof before the jury that a printed copy of 
the title had been sent to the Librarian of Congress before 
publication of the photograph. The only oral evidence under 
this head is to be found on pages 15 and 20, and is to the 
effect that two copies of the photograph were mailed to the 
Librarian of Congress after publication of the photograph. 
The certificate of said librarian appears on page 41. Such 
certificate may, or may not, be evidence of the points therein 
stated; but ‘it is not deemed necessary here to discuss that 
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question. Conceding that it is evidence of the truth of such 
facts, it says nothing as to whether there had or had not been 
a publication of the photograph prior to the mailing of the 
title thereof. It would seem, from an examination of the cer- 
tificate, that the deposit of the title, and of the two photographs, 
was on the same day, viz., 17th April, 1880. If the plaintiff, 
Gerhart Schreiber, (page 15), was right in answering fn the 
affirmative the question, “ Did you cause to be mailed to the 
“ Librarian of Congress two copies of that photograph after 
“they were published?” he must also have mailed the title 
after said publication. 


Proposition I].—Sus-Pornt D. 


There was no evidence as to the date of publication of the 
photograph and none as to the fact of mailing the two photo- 
graphs “ within ten days ” of said publication. 


ProposiTion IT. 


The discussion of sub-points C and D of proposition I. in- 
volves also the discussion of this proposition. It is submitted 
that the plaintiffs were not entitled to recover in a penal ac- 
tion for infringement of an alleged copyright unless the de- 
claration averred performance by them of all the things which 
the statute made prerequisite to a right to recover. 

The need of such averments in the declaration itself has 
been considered and maintained by the Circuit Courts in va- 
rious cases. See 

Rosenbach vs. Dreyfuss, 2 Federal Reporter, 217 ; 
Chicago Music Company vs. Butler Paper Company, 
19 Federal Reporter, 758. 


Proposition ITI. 


We have discussed this proposition in discussing propo- 
sition I. sub-point A. 

We have already stated that the photograph actually copy- 
righted was taken from a “ positive” which represented the 
work of three artists, who never assigned to the plaintiff, so far 
as there is any proof in the case, and who were not shown to 
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have been citizens of the United States nor otherwise entitled 
to secure a copyright. 
Under the evidence the defendant was entitled to an affirma- 
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tion by the court of his twelfth and fourteenth points. 
Can it be contended that if several persons are the authors 

of a work one of them may assume to be the sole proprietor 

and may recover upon a copyright taken in his own name? 

If he is the author of a part he is not entitled to a copyright 

for the whole. Had there been proof that the co-authors or 

co-photographers were entitled to copyright and had assigned 

the same to the plaintiffs, defendant’s point might have been 

refused as being too broadly put ; but, in view of the fact that 

there was an utter absence of any such proof, the points 

should have been affizmed as they were drawn. : 


PROPOSITION IV. 


There should have been no recovery against Thornton, un- 
less he copied, printed, or published, the photograph in ques- 
tion. Did he do so? 

Though he was acting beyond the scope of his authority, 
still he was professing. to act, and was intending to act, in the 
interest of his employers, Sharpless Brothers. He expected to 
derive no profit to himself from the labels and circulars which 


he ordered upon their account. True, he ordered the copy to 
-be made; but the act punishes, not the one who causes the 


copy to be made, but the one who actually does make it. 
The crime penalized is the copying, and the copying was 
not done directly, or indirectly, by Thornton. All the work 
of copying was done by Ketterlinus & Co., at an indepen- 
dent establishment. They did it with a full knowledge of 
the fact, which appeared on the face of the photograph they 
copied, that it had been copyrighted. See evidence of Ket- 
terlinus (pages 38, 39, and 40), and of Wust, his lithographer, 


page 40. 


The man who orders a copy to be made by one 


who acts in an indepeadent employme. t cannot be said him- 


self to do the copying, more than can the owner, who contracts 
with a shipwright for the construction of a vessel, be said to 
build the vessel. Between the actual doing by A of a thing, 
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the doing of which is penalized, and the doing of said thing by 
a third person at the request of A, there is a wide difference. 
The law of principal and agent does not apply where we are 
discussing responsibility for a penal offence. 

If it be said that an infringer may escape all ill consequences 
to himself by procuring the illegal act of infringement to be 
done by another, we answer :— 

1. Such escape, if it results from a correct reading of the 
law, cannot be prevented. 

2. The amount of the forfeiture is made dependent upon the 
number of the copies which may be found in the possession 
of a defendant, and not upon the fact of infringement. If no 
copies be found, though ever so many may have been sold, 
the infringer cannot be penalized. 

3. The civil liability for damages can be enforced against 
the person who causes the infringement. 

When, in framing the act of 1831, it was: meant to punish 
the person who caused the act to be done as well as the one 
who did it, Congress so enacted. By the sixth section of that 
act a penalty was imposed upon “any person who shall print, 
“ publish, or import, or cause to be printed, published, or im- 
“ported any copv, &c., who shall forfeit fifty cents for every 
‘sheet of such matter which had been printed, published, or 
‘‘ procured to be published,” &c. 


PROPOSITION V. 


No copies of the photographs were found in the possession 
of the defendant. They were all in the store of Sharpless 
Brothers, who had paid for them. The labels and circulars 
were on cambrics belonging to that firm, or were on their 
shelves, or were locked up in their building. They were not 
even shown to have been in the custody of the defendant, who 
was the mere employe in the store in which they were found. 
They were not delivered to him, but were delivered directly 
to the firm or to their dyer. Before suit was brought, appli-— 
cation had been made by the plaintiffs to that firm, who had 
admitted their possession and had agreed to deliver the copies. 
The only reason why such delivery was not made was because 
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plaintiffs were not willing to accept it without some money com- 
pensation being paid to them. For the testimony under this 
head, see pages 21, 22, 24, 25, 26, 27, 28, 30, 31, 33, 30,and 37. 

Were copies paid for by the employers; delivered to them ; 
deposited in their store; affixed, in many cases, upon their 
goods; and acknowledged by them to be in their possession, 
in the possession of their employe Thornton, whose duty was 
that of “manager and buyer of the wholesale domestic 
“department ”’? 

In a suit against Sharpless Brothers, if it had been shown 
that after hearing the photograph copied had been copyrighted 
they had exposed the copies in the shape of labels and circu- 
lars for sale, could they, successfully, have resisted a recovery 
by setting up a possession in Thornton and not in them- 
selves? If they could not, how can there be a_ recovery 
against Thornton as being the possessor, at the same time, 
of such goods ? | 

To recover against Thornton it was necessary to prove, 
first, that he had copied the photograph, and, secondly, that 
the copies were in his possession. They were not his prop- 
erty, because they had been ordered for the employers and 
had been paid for by them. They had been delivered to 
them at their place of business. They were not upon the 
person of Thornton, but were on his employers’ shelves or 
upon their goods or in their drawers locked up. They were 
not shown to have been even in his custody. 

In the English statutes the words used were, “ Which shall 
“be found in his, her, or their custody.” See the argument 
of counsel in Backus vs. Gould, 7 Howard, 805. In copy- 
ing that statute in 1790 our Congress used the word “ posses- 
‘sion ” instead of ‘ custody.” 

“Possession” is defined by Webster to be “the having, 
“holding, or detention of property in one’s power or com- 
“mand ; actual seizin or occupancy, ownership whether right- 
‘ful or wrongful.” | } . 

Bouvier thus defines possession: “ The detention or enjoy- 
“ment of a thing which a man holds or exercises by himself, 
‘or by another who keeps or exercises it in his name.” 
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‘“‘ By the possession of a thing we always conceive the con- 
‘dition in which not only one’s own dealing with the thing is 
‘physically possible, but every other person dealing with it is 
“capable of being excluded. Thus the seaman possesses his 
“ship, but not the water in which it moves, although he makes 
“each subserve his purpose. 

“ Actual possession exists where the thing is in the imme- 
‘diate occupancy of the party. 3 Dev., 34. 

“Constructive possession is that which exists in contempla- 
“tion of law, without actual personal occupation. I1 Vt., 129. 
“ And see 1 McLean, 214, 265; 2 Bla. Com., 116. 

“In order to complete a possession, two things are required : 
‘‘That there be an occupancy, apprehension or taking; that 
“the taking be with an intent to possess (animus posstdendt).” 

The whole subject of what constitutes possession has been 
discussed in so masterly a manner by Stephens in his Digest 
of Criminal Law, page 195, article 281, that we will close the 
argument with a full quotation from his observations :— 


‘‘A movable thing is said to be in the possession of a person when he 
‘is so situated with respect to it that he has the power to deal with it as 
‘owner to the exclusion of all other persons, and when the circumstances 
‘are such that he may be presumed to intend to do so in case of need. 

‘‘A movable thing is in the possession of the husband of any woman 
‘‘or the master of any servant, who has the custody of it for him, and 
‘‘from whom he can take it at pleasure. The word ‘servant’ here in- 
‘‘cludes any person acting as a servant for any particular purpose or 
** occasion. 

‘““The word ‘custody’ means such a relation towards the thing as 
‘* would constitute possession if the person having custody had it on his 
**own account. 

‘If a servant receives anything for his master from a third person, not 
‘‘being a fellow-servant, he has the possession as distinguished from the 
‘*custody of it until he has put it into his master’s possession by putting 
‘‘it into a place or thing belonging to his master, or by some other act of 
‘‘the same sort, whether the servant himself has or has not the custody 
‘‘of that place or thing. 

‘If a servant receives anything belonging to his master from a fellow- 
‘*servant who has received it from their common master, such thing con- 
‘‘tinues to be in the possession of the master unless the servant who 
‘* delivered it delivered it with the intention to pass the property therein 
‘to the servant to whom it is delivered having authority to do so from 
‘‘the master. 3 
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‘‘If a servant receives anything belonging to his master from a fellow- 
‘*servant who has received it on the master’s account and has done no 
‘*act to put it into the master’s possession, it is in the possession of the 
‘*servant who so receives it and not in his custody merely.”’ 


ILLUSTRATIONS. 


A, the master of a house, gives a dinner party. The plate and other 
things on the table are in his possession, though from time to time they 
are in the custody of his guests or servants. 

Founded on 1 Hale P. C., 506. 


A is clerk to B, a banker. Money is paid to A on B’s account. A 
keeps it for a short time and then puts it into the till. The money is in 
A’s possession till it is put into the till, when it passes into B’s posses- 
sion, though A may have the custody of it. 

Bazeley’s Case, 2 Leach, 835. 


B sends his servant A with a cart of B’s to fetch coal for B from C. 
A receives the coals from C, carries them in sacks on his back to the 
cart, puts them into the cart and drives it back to B. The cart is 


throughout in B’s possession but A’s custody. The coals are in A’s 
possession whilst he is carrying them on his back to the cart; but as soon 
as they are deposited in the cart they are in the possession of B though 
both coals and cart continue to be in the custody of A. 

. vs. Reed, Dear., 168, 257. 
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the declaration were withdrawn (Record, folio 26, page 9). 


BRIEF FOR DEFENDANTS IN ERROR. 


The argument for the plaintiff in error may be convenient- 
ly divided into five heads, as follows:— 


A. The sufficiency of the plaintiff’s declaration. 
B. The sufficiency of the evidence. 


C. The meaning of sections 4952 and 4965 of the Revised 
Statutes of the United States (Rev. Stat. U. S., 957-9), and 
the constitutionality of these sections so far as they are ap- 
plicable to proprietors other than the author. 


D. The meaning of the words “ engrave, etch, work, copy, 
print, publish, * * ” : 


E. The meaning of the words in Section 4965, “ every 
sheet of the same found in his possession, either printing, 
printed, copied, published, imported, or exposed for sale.” 


A. The argument for the plaintiff in error embraced under 
(1 A); (II. B), pages 6, 10, 11 of his brief, is readily answered. 
It is said that the plaintiff’s declaration did not sufficiently 
aver the plaintiff’s title; or that the photograph was of such 


_ an original character as to entitle the author to a copyright; 


or that a printed copy of the title of the photograph had 
been delivered before publication at the office of the Li- 
brarian of Congress or deposited in the mail addressed to 
him; or that within ten days after publication two copies of 
the photograph were thus delivered or deposited. 

It will be remembered that the third and fourth counts of 
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The first and second counts contain an express averment that 
the photographs in question 

‘“* Had been purty copyrighted by them [the plaintiffs] UPON THE FULL 
COMPLIANCE BY THEM with the provisions of the acts of Congress in such 
case made and provided, to wit, on the seventeenth day of April, 1886, 
and the title of the same,towit * * * was then and there, DULY 
RECORDED with the Librarian of Congress according to the provisions of 
the acts of Congress in such case made and provided, and that by virtue 
of the acts of Congress in such case made and provided they then and 
there had the sole liberty of printing, reprinting, publishing, completing, 
copying, executing, furnishing, and vending the same * * *” 
(Record, folio 

This is a sufficient averment of the facts required by the 
act to be performed in order to vest the title in the plaintiffs, 
and the general averment is in strict accordance with well 
established precedent and with the rules of pleading as laid 
down in the standard authorities. It is neither necessary nor 
customary to aver specifically the preliminary acts necessary 
to give the plaintiffa good title, and even if this were not the 
case any such formal defect in the pleading is cured by the 
verdict. 

The case of Rosenbach vs. Dreyfuss, 2 Fed. Rep., 217, re- 
ferred to on page 11 of the brief of the plaintiff in error, was 
a demurrer to a complaint, and has no resemblance with or 


application to the present case. 
B. The sufficiency of the evidence. 


(A, B, C, D, of I of argument for the plaintiff in error, 
pages 6, 7-11.) 


1. The evidence showed that the plaintiffs were both 
authors and proprietors of the copyrighted photograph 
within the meaning of these words as — in the act 


of Congress. 


a. The firm, as such, were the authors of the copy- 
righted photograph. 


The plaintiffs were a firm of photographers, consisting of 
the four Schreibers (R. 14-15, folios 45, 46). Gerhart and 
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Henry originally took the photographs (R. fol. 46). . Now it 
may fairly be asserted that a firm carrying on such a business 
as that of photography are the authors of any photograph 
produced in their establishment, of which the important origi- 
nal work—~. e. the conception of the idea, and the giving it a 
visible form by posing the object in front of the camera, by 
arranging the position, by arranging the subjects so as ‘to pre- 
sent graceful outlines, by arranging and disposing of the light 


_and shade, and obtaining the desired expression—was per- 


formed by one or more of the members of the firm.' In the 
present case all of this was distinctly shown to haye been 
done by two of the members of the firm, Gerhart and Henry. 
(R. 15, folio 46; 16, folio 47, 48-9; 17, folio 49-50.); 

If a firm are engaged in any business of which the carry- 
ing out of special parts under the general authority and man- 
agement of the firm is intrusted to one or more of the mem- 
bers, the firm in common parlance are the authors ofthe work 
so done. [Illustrations of this idea may be seen in the prepa- 
ration of a map, which is one of the earliest instances of a 
literary composition protected by our copyright law. 

Is not the person who has formed the mental conception, 
who has embraced the idea, and who has carried out that idea 
by competent mechanical means through the agency of others 
the author of the map? 

We submit that although the evidence is not as full as might 
have been desired upon the nature of the work done by the 
members of the firm other than Gerhart and Henry, the jury 
might reasonably have inferred that they took an actual part in 
the progress of the work which resulted in the copyrighted 
photograph. The evidence in this case was first taken, and the 
case was actually tried before the report of the case of Litho- 
graphic Co. vs. Sarony, which was published in the regular 
reports in 1884. On page 16 of the record, folio 47, Gerhart 
Schreiber says in answer to the question, “ Who were present 
when the negative was taken ?” 

‘No one except myself and Henry were present. 


‘*I don’t know, I am not certain that there were any others of the firm 
there.”’ 
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And in describing the subsequent details of the photograph 
and what was done to complete it he uses the pronoun “ we” 
throughout, which of course is applicable to the other mem- 
bers of the firm. .There is no doubt that the negative passed 
through the ordinary processes usual in all photographic 
establishments, and we submit that it is unimportant after a 
verdict, what portion of the work done in the establishment 
upon the copyrighted photograph was performed by the other 
two members of the firm, viz., Francis Schreiber, Sr.,and Conrad 
Schreiber. Suppose in the division of duties. there fell to the 
lot of one of these partners the business of receiving the cus- 
tomers, of advertising, and of making engagements, &e., 
while to another was assigned the financial business of the 
firm, it would surely be an liberal interpretation of an ena- 
bling act to deny to the firm the right to copyright a photo- 
graph which was their property because the original work 
upon it was performed by two of the other members. The re- 
sult is single, though the process by which it is reached included 
as Many separate acts, and the industry of as many. individuals 
as the making of a pin, and that result may be copyrighted 
by the various authors, just as two novelists or two playwrights 
may copyright their joint work. Unless this is the case it is 
obvious that the common practice of copyrighting literary 
work, ¢. g.a magazine, by a corporation, as its authors, is void. 
The corporation consists of a number of stockholders, a num- 
ber of officers, and a number of agents. Is the right of the 
corporation in the copyright of the work, as the author of the 
magazine as a whole,,to be held invalid because every indi- 

: vidual stockholder, every agent, and every officer of the cor- 
| poration was not directly engaged in that particular part of 
the work of the establishment which produced the literary 
work in question? If this be so the copyrights of the “ At- 
lantic Monthly,” of the “ Century Company,” and other maga- 
zines are void; for we know that the purely original work of 
authorship is in almost every instance performed by those who 
have no official connection with the company ; but it has never 
been held that the work of arrangement and of selection which 
gives to one magazine a circulation of a hundred thousand 
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copies, while another has but one, are not as original and as 
much the subject of copyright as any insignificant story or 
sonnet, which contributes but imperceptibly to the character 
of the whole. Are the productions of such united skill to be 
denied the privilege of copyright if taken out in the name of 
a body whose combined efforts have produced the work? Or 
on the other hand is the author to run the risk of having the 
copyright declared invalid, because if taken out in a single 
name it may be afterwards objected that the copyrighted ar- 
ticle was produced by the authorship of several persons ? 
The above discussion is, however, academic rather than of 
actual importance in this case. For whether or not the firm 
of Schreiber & Sons are, as a firm, the authors of the photo- 
¢raph, 

6. The firm, as such, were the proprietors of the copy- 
righted photograph, with the assent of the authors, and 
thus come directly under the language of sections 4952 
and 4965 of the Revised Statutes. 


The plaintiffs were a firm of photographers, of which 
Gerhart and Henry, who performed the principal original 
work, were members. The subsequent work upon the orig- 
inal negative was carried out in the establishment of the 
firm. The retouching of the picture was done by the several 
4 artists who were in the habit of doing the firm’s work. Thus 

Gerhart says (R., 17, folio 51):— _ | 
: ‘‘That the positive picture was slightly retouched by the artist who 
j does our work generally.”’ 
. And the copyright was taken out in the name of the firm 
by Gerhart, who himself mailed to the Librarian of Congress 
two copies of the photograph to be copyrighted in the way 
they were (R., 15, folio 45-6). | 

In Yuengling vs. Schile, 12 Fed. Rep., 105, cited by the 
plaintiff in error as “a well reasoned decision” (page 8 of 
his argument), Brown, J., said :— 


‘‘A third person may become such an owner or proprietor through a 
transfer or assignment, verda/ or written, embracing the right of copy- 
right after the work is completed, or by virtue of an original employ- 
ment under a contract with the author, which by agreement is to confer 
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upon the owner both complete ownership of the work itself, and of any 
copyright that may be obtained thereon. Upon such a contract ‘the per- 
son who remunerates,’ says Vice-Chancellor Hall, in Grace vs. Newman, 
L. R., 19 Eq., 623, must be taken to be the equitable assignee of the 
copyright. Parton vs. Prang, 3 Clifford, 537-547, 551 ; Boucicault vs. Fox 


5 Blatch,, 87; Little vs. Gould, 2 Blatch., 362; Sheldon vs. Houghton, 5 . 


Blatch., 285; Paige vs. Banks, 7 Blatch., 152; 13 Wall., 608; Drone 
Copyright, 238, 243-5, 257-9.”’ 

Now it is evident that the plaintiffs in this case fulfilled 
both definitions contained in the above citation. 

(2) They had become the proprietors through a verbal assign- 
ment embracing the right of copyright after the work was 
completed, by the act of Gerhart Schreiber, acquiesced in by 
Henry, the active authors of the photograph, in transmitting 
the photographs to Washington with a request that the copy- 
right should be taken out in the name of the firm; and again 

(6) The partnership of Gerhart and Henry with the other 
members of the firm in the business in which this photograph 
was produced, was an original employment of them, the 
authors, by the firm which conferred upon the employers— 
the firm—the complete ownership of the work itself and any 
copyright that might be obtained thereon. For who would 
argue that one member of a firm could exclude the firm from 
the proprietorship of his work done in the usual course of the 
business. One might as well argue that a member of a law 
firm had a right to an exclusive copyright of the brief written 
by him. 

No definition could have been framed to cover this case 
more exactly or fully than that just cited from a decision, 
which by the counsel for the plaintiff in error is said to be 
well-rendered and to which he calls the attention of this 
court. 

Grace vs. Newman, L. R., 19 Eq, 623, is a good illustration. 
In that case the plaintiff, the proprietor of a stone and marble 
business, published a book containing lithographic sketches 
of monumental designs, compiled by the manager of his 
business, The sketches were taken from tombstones by 
means of photographs and drawings. The book was to serve 
as an advertisement. This was a bill for an injunction by 
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the proprietor against one who had infringed the copyright. 
The argument for the defendant was similar to that used by 
the plaintiff in error here. They said that the designs were 
taken from cemeteries which were open to all; that the book 
was a mere advertisement, the copying of which hurt no one; 
that even if there was a copyright in the book it did not belong to 
the plaintiff, but to the author of the book, and that under the 
copyright act it could not be successfully contended that the 
plaintiff was the assignee of the author. There had been no 
writing showing that he was, no title had passed to the plain- 
tiff as assignee of the author. 

Vice-Chancellor Hatt granted an injunction forthwith, 
saying :— 

‘* The person remunerated has no claim to the copyright, and it is the 
property of the person who remunerates him, and in this court the person 
who remunerates must be taken to be the equitable assignee, and the 
proprietor within the meaning of the act. * * * In this case the 
plaintiff has been right from the beginning and the defendant has been 
wrong.”’ 


Now the evidence was overwhelming to show direct author- 
ship in the strictest sense on the part of Gerhart and Henry 
Schreiber, and to show proprietorship on the part of the firm, 
the plaintiffs. 7 

It is wholly unnecessary that the authorship should be ex- 
clusive in the sense that the copyrighted work should not in 
any degree, however insignificant, have been contributed to 
by others. Gerhart Schreiber testified that he and Henry 
made the photographic negative by trying it “ sixty or seventy 
times.” (R., 16, folio 45.) Sixty or seventy negatives were 
made in order to produce the photograph. (R., 16, folio 49.) 
The photograph itself (between pages 40 and 41 of the Rec- 
ord, marked “ 105 3-4”) was offered in evidence, and shows 
the court the considerable labor and ingenuity that must have 
been expended in securing the positions of the two animals, 
which is very striking. The additional work done by per- 
sons not members of the firm was purely mechanical. The 
photograph was slightly retouched, so as to remedy the little 
defects that might be in it, by washing India ink on it—that is 


8 


simply. washing out the blotches on it. (R., 15, folio 52.) 
The object of this was to remedy any indistinctness that 
might be in it. Another person put in the ground-work— 
the foreground, about which there is nothing original. (R., 18, 
folio 53.) This was all the work that was done by others than 
members of the firm. | 

It must be recollected too that the jury has found in favor of 
the plaintiff and this verdict established the originality of the 
authorship of the plaintiffs, if there is any evidence from 
which that can be inferred. 


2. It is further argued that there was no evidence to show 
compliance with the act of Congress requiring a printed copy 
of the title of the photograph to be deposited in the mail ad- 
dressed to the Librarian of Congress before publication and 
within ten days of publication two copies of the photograph 
to be thus delivered. There are several answers to this argu-. 
ment. 


(a.) In the first place the jury have found the fact that this 
was done. The sixth point of the defendants though marked 
reserved (R. 10, folio 29) was affirmed. (See Record, 47, 
folio 125, in which it is agreed that this point, and the seventh, 
are to be marked affirmed instead of reserved, and the de- 
fendants’ exceptions to the rwing of the court were with- 
drawn.) The sixth point directs the jury to find, | 

“If the photograph in question could be copyrighted at all, this could 
be done only by pursuing all the provisions relating thereto contained in 
the Revised Statutes,”’ 

And the verdict for the plaintiffs must be regarded as a 
finding that all the necessary provisions were pursued. 


(6.) In the next place the evidence shows that this was done. 
Gerhart Schreiber testified that the negatives were originally 
taken ‘in the end of March or beginning of April. (R._ 15, 
folio 47). 

The perfecting of a photograph of this kind in the way de- 
scribed must have taken over a week. Now the certificate of 
the Librarian of Congress shows that there was deposited with 
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him in Washington on the 17th of April the title to the pho- 
tograph in question, and that on the same day two copies of 
the photograph were deposited. (R., 41, folio 105.) Section 
4956 of the Revised Statutes provides that a printed copy 
of the title of the article to be copyrighted shall be delivered 
at the office of the Librarian of Congress, or deposited in the 
mail, addressed to him, before publication, and that two copies 
of the copyrighted article shall be delivered at the office of the 
Librarian of Congress or deposited in the mail within ten 
days after publication. It is quite true that bya slip the 
question of counsel reads (R., 15, folio 45) :— 

_ ‘Did you cause to be mailed to the Librarian of Congress two copies 
of that photograph affer they were published ?”’ 

The answer is ‘‘ Yes, sir.’”’”, And again (R., 15, fol. 45), ‘‘ After publica- 
tion and prior to your receipt of that certificate you had sent the photo- 
graphs to the Librarian of Congress. 

‘‘T had sent the photographs—two photographs, that is ‘the law. I 
sent two copies in that shape to be copyrighted, whereupon I received 
this certificate.” . 

Now apart from the question of the effect of the verdict as 
showing how the jury as instructed by the defendants’ sixth 
point certainly understood these questions and answers, the 
act of Congress says that the author shall have ten days after 
publication within which to mail his photographs to the 
Librarian of Congress. The jury might reasonably infer 
from the dates that this was done even if it be admitted that Mr. 
Schreiber’s answers was intended to state that he had mailed 
the photographs after publication instead of before: He had 
testified that the photograph was begun in the end of March 
or beginning of April; the photographs must have been 
mailed on the 16th of April, and the inference is irresistible 
that they were mailed within ten days of the completion of 
the photograph. But the matter is clearly explained in folio 
57, page 20 of the record. As a matter of fact the photo- 
graphs, containing the title (sce the photograph in evidence and 
the Librarian's certificate), were sent PRIOR to publication, not 
after, and this was clearly understood by counsel, court, and 
jury. Gerhart Schreiber, when asked in cross-examination 

what he meant by /pudlishing the photographs, his attention 
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being at the same time drawn to the fact that he had said 
that he sent the photographs to Washington ian publica- 
tion, answered :— 


‘“*T had copies for sale, thatis what I meant by publication. 

‘*Q. You had them for sale ? 

‘*A. Yes, sir. 

‘‘Q. They were exposed for saie ? 

“A. Yes, sir. 

‘‘Q. Before you sent them to Washington ? 

| “A. Yes, sir. JZ mean by publication that I had copies for sale, BUT 
- ‘THEY WERE NOT EXPOSED FOR SALE. 

‘*Q. They were not exposed for sale ? 

‘* A. THEY WERE NOT EXPOSED FOR SALE BEFORE I SENT THE COPIES 


TO WASHINGTON.”’ 


In a word the title and photographs were sent at the same 
time to Washington prior and not subsequent to publication, 
and this must have been as soon as they were finished. They 
were not published and not exposed for sale until after this 
was done, although they were completed and in the posses- 
sion of the plaintiffs ready for sale. 

The certificate of the Librarian of Congress was therefore 
unnecessary to prove the facts stated therein, but whether 
necessary or not it was admitted and given in evidence with- 
out objection or exception, and of course no objection can 
now be raised. Moreover, even if excepted to at the time of 
the trial the certificate would have been admitted as evidence 
of the facts stated within it, being a record kept by a public 
officer of matters within the line of his duty required by law. 

See Evanston vs. Gunn, 99 U. S. Repts., 660, 664, at 666-7. 
The copy was properly verified, and no objection was offered 
to the method of verification or to the fact that the paper 
offered was a copy instead of an original. All such objec- 
tions were of course waived, no exception being taken at the 
trial. 

We do not further discuss the third proposition of the ar- 
gument of the plaintiff in error (11 and 12 of his brief) inas- 
much as the evidence shows conclusively that all of the 
original work of the photograph was done by the plaintiffs, 
_or at least by two of them, and that no original work was 
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done by any one else, apd because it is of daily experience 
that the legal proposition therein stated is incorrect. Copy- 
rights being every day upheld where the author copyrighting 
has performed only a portion, perhaps insignificant, of the 
work copyrighted. 


C. We have already shown the meaning of the word pro- 
prietor in section 4965 of the Revised Statutes. 


Is the act constitutional so far as it relates to a copy- 
right of a proprietor of a photograph ? 


While the constitutionality of the act, so far as it entitles 
the proprietor of a photograph to copyright it, has never been 
decided by this court, that is the necessary inference from the 
decisions actually made. It has been repeatedly held that the 
proprietor of a literary work can copyright it, and this must 
follow in the case of a photograph, as the language of the act 
applies to both writings and photographs, unless the act is 
unconstitutional so far as it permits the copyrighting of a 
photograph in any case. But that this was not the case was 
decided in Lithograph Co. vs. Sarony, 111 U.S., 53, 55, 61, 
which was argued in December, 1883, after this case was tried. 
The result of that decision is, that if the record.shows that 
there was that degree of originality in the photograph which 
would justify a writing to be copyrighted, whether in its 
original conception or in its execution, the photegraph may 
be the subject of a copyright and the act is constitutional. 

We shall not again refer to the evidence upon this subject ; 
but it is clear that there was as much originality in the work 
done by Gerhart and Henry Schreiber in posing the animals 
and taking sixty or seventy negatives as in the work done by 
Sarony in posing and taking the photograph of Oscar Wilde. 
In addition to this the verdict of the jury establishes this fact, 
for they were expressly told (defendants’ seventh point, R., 10, 
folio 29, which was affirmed by the court, R., 47, folio 125) that 
section 4965 of the Revised Statutes was to be construed 
‘strictly and literally, and not by inference or implication. 


aa nr Raa ee 
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The case of Nottage vs. Jackson, L. R., 2: Q. B., 627, while 
defining the meaning of the word author, has no other appli- 
cation to this case, because the English statute, unlike ours, 
requires that the name of the author shall be correctly stated 
in the application for the copyright, and the only question 
in that case was whether the name of the author had been 
correctly stated, and not, as here, whether the proprietor, as 
contradistinguished from the author, could copyright a pho- 
tograph. It was cited by Mr. Justice MILLER to show what 
degree of originality would entitle a person to style himself 
the author of a photograph. 


D. The fourth proposition of the plaintiff in error is an ex- 
traordinary assertion which is unsustained by the citation of 
a single authority. This statute, which has been in substantial 
existence since 1710, when the statute of 8 Ann. c. Ig, was 
passed, and which was avowedly passed for the purpose of pro- 
tecting an innocent person who was injured in the proprietor- 
ship of his property and to punish the wrongdoer, is to be so 
construed, we are told, as to permit the guilty party to escape 
and to punish, if any one, one who is probably not guilty of 
any criminal motive. The question is whether or not the 
words in section 4965 of the Revised Statutes, 


‘‘Engrave, etch, work, copy, print, publish, or import,”’ 


are to be soconstrued as to include or exclude the person who 
intentionally and piratically engraves, works, copies, prints, 
publishes or imports the copyrighted work of another. The 
argument on the other side is that if a person imports a 
copyrighted work, or prints or publishes it without the assent 
of the author or proprietor, he is not responsible, although he 
has committed the acts voluntarily and with knowledge of 
the existence of the copyright, but that the printer who sets 
the type, or the lithographer who applies the colors, or the 
corporation which owns the vessels in which the work is im- 
ported, are responsible. In other words, that in the present 
case Ketterlinus the lithographer and his printers, although 
they probably supposed that Thornton had obtained the right 
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of reproducing the photograph from the proprietors and inno- 
cently did their work, are to be fined and Thornton to es- 
cape. The answer to the argument is that while a penal statute 
is to be construed strictly, it is to be so construed as to carry 
out the intention of the lawgiver in a reasonable way, Is 
my neighbor, who knows that he is wrongfully injuring me 
by importing a reproduction of my copyrighted work from 
abroad not within the penalty of the act, while the steamship 
company which carries the packages of books as freight with- 
out a knowledge of their contents, is to be severely punished ? 
This is the result of the fourth proposition of the plaintiff in 
error. And if the person intended to be punished under the 
definition of the importer by section 4965 of the Revised Stat- 
utes is not, or not only, the person who actually conducts the 
importing, but the person who directs the importation, and 
who in popular phraseology is the importer, then the other 
words, viz., “engrave, etch, work, copy, print, and publish ” are 
to be understood in the same sense. And this is merely giv- 
ing to these words the signification they have by popular 
usage. Thus we hear a publisher say, I printed one thousand 
copies of such and such a work, although the printing may 
have been done by an independent person for the publisher.at 
a fixed price. In the common language of common men, 
Thornton printed and copied the copyrighted photograph in 
question. | 
The reason why the words “ or caused to be printed or pub- 
lished any copy” which are found in the act of 1831 were 
left out in the present act was simply because they were 
thought unnecessary. See the discussion of Brown, J., in 
Yuengling vs. Schile, supra, as to the converse of this propo- 
sition in reference to the first use of the word “ proprietor” 
in the act of 1870, which he held in that case added no new 
meaning to the act as it existed before, and which he declined 
to read in its literal and independent sense. The fact that 
Thornton was in the employment of Sharpless Brothers does 
not alter the case ; he acted independently without their knowl- 
edge in ordering the photographs printed. ) 


14 


But nothing has been left for conjecture as regards the 
meaning which Congress intended by the use of the words 
in question, for Congress has itself defined them in section 
4952 of the Revised Statutes (page 957) in the broad sense 
which we contend for. 

The argument for the plaintiff in error upon this point is 
as follows :— 

“ The penalty by the act of 1870 is to be imposed upon the 
person who engraves, etches, works, copies, publishes, prints, 
or imports any copy of the map, photograph, book, or other 
article which has been duly copyrighted. Being a penal act 
the statute is to be construed strictly, and hence does not 
apply to a person who causes another to engrave, etch, work, 
copy, print, publish, or import. And this argument is 
strengthened by the fact that in the act of 1831, where Con- 
gress intended to punish such a person, the additional words 
were used (and therefore | must be considered to have been 
essential) :— 


‘‘Or cause to be published, sold or exposed to sale * * *» 


Which additional words are not to be found in the act of 
1870. 

But if this argument were valid, how are we to understand 
the omission of the latter phrase (““or causes to be published, 
&c.,”) in section 4952 R. 5,2 2. That section reads as fol- 
lows :— 

‘* Any citizen of the United States or resident therein, who shall be the 
author, inventor, designer, or Jropriefor of ‘any book, map, chart, 
* * * print or photograph or negative thereof * * * shall 
upon complying with the provisions of this charter have the sole liberty 
of printing, reprinting, publi shing, completing, copying, executing, fin- 
ishing and vending the same * ea 

According to the construction of the plaintiff in error, this 
phrase will only cover the right of printing, publishing, copy- 
ing in the restricted sense and ot in the sense of having or 
causing another to print, publish, copy, execute, or vend, be- 
cause of the absence of the words— 


** Or causing to be printed, &c.”’ 
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But no lawyer will have the hardihood to contend that the - 
right conferred by section 4952 of the R. S. is not to be un- 
derstood in its broadest sense, and it is one of the first rules 
of the construction of a statute that where the legislature has 
fixed a particular meaning upon a particular phrase the same 
meaning is to be given to the same phrase in other parts of 
the same statute. Hence the same words “print, reprint, 
publish, copy,” &c., must be understood in the same sense in 
section 4965 as in section 4952, and as in the latter section the 
context shows that the broad meaning was necessarily in- 
tended by the legislature, the same broad meaning must be 
given to the same words in the former section. 


£. We come now to the last argument of the plaintiff in 
error, viz., that the copies of the labels, though, as we are told 
by our ingenious opponent, they were inthe custody, were not 
in the fossesstion, of Thornton. A number of cases are cited, 
depending upon English statute law, from Stephen’s. Digest 
of Criminal Law, page 217, article 281, which arise upon the 
distinction of crimes of embesslement and of d/arceny, and 
which have nothing whatever to do with the meaning of the 
word fossession as used in the Revised Statutes. The absolute 
technicality of the subject and the fact that the discussion is 
confined to the crimes of larceny and embezzlement are 
shown by Mr. Stephen’s note to page 215 of his Digest of 
Criminal Law, in which he says :-— 

‘*This and the following chapters have, I fear, a somewhat abstract 
appearance, but it is impossible to understand the provisions of the /ar- 
ceny act without a knowledge of the doctrines which it presupposes, 
that is to say, the doctrine as to the definition of theft and as to things 
capable of being stolen. The definition of theft turns on the doctrine of 
possession (See note 17), and this is unintelligible except in relation to the 
doctrine of property.”’ | 

And on page 404, note 17, of the same work, the author 
says in reference to the definition which he has just given of 
possession and custody :— 


‘* 1 do not think it would be possible to assign to the expressions, pos- 
session, actual possession, constructive possession, legal possession, 
senses which would explain and reconcile all the passages in which these 
phrases occur in works of authority. Some of them indeed are abso-_ 
lutely contradictory. Thus itis said that the taking in larceny must 


It is also said that the 


be a taking out of the fossession of the owner. 
owner retains the legal possessioz notwithstanding the larceny. 


If both 


of these propositions were true, it would follow that larceny could never 
Aguin, we are told, on the other hand, that 
the taking in larceny must be a taking out of the fossession of the 
owner, the inference from which would naturally be that when a thing is 
We are then told, in 
order to avoid this conclusion, that a thing is always in its owner’s fos- 
However, though tt is tmpossible either to justify the 
manner in which the word possession ts used, or to free tt entirely from 
the fictions with which it has beer connected, it is, | think, not impossible 
to define it in such a manner as to express all the distinctions which it is 
intended to mark, in language differing very slightly if at all from that 


be committed at 


out of the owner’s possession it cannot be stolen. 


which has generally been used upon the subject.’’ 


To show the absurd result that would follow from the 
adoption in the copyright statutes of the technical meaning of 
the word /ossession, insisted upon by the counsel for the plain- 
tiff in error, we may refer to Cartwright vs. Green, 8 Vesey, 
405, (cited by Stephen at page 405), in which “ A put nine hun- 
dred guineas in a secret drawer in a bureau and died. B, 
her son and executor, loaned the bureau to his brother C, who 
took it to, India, kept it there for several years and brought it 
back. B then sold it to D, who gave it to E to repair, who 
This was held to be such a taking by E out 
of the possession of A [who be it remembered was long since 


found the money. 


dead] as to constitute larceny.” 


Yet this court is seriously asked to adopt a definition of the 
word possession which is confessedly drawn from purely tech- 
nical and metaphysical distinctions in the criminal law relating 
to embezzlement and larceny, and that, too, where the defini- 
tion is framed solely in contradistinction to the word custody. 


The question is, what is the fair intendment of an act 
of Congress framed to protect property and to punish him 
We believe that the meaning of the 
is to be interpreted as fol- 
lows: The word “found” must be referred to the finding of 
the jury, and means simplv that where the sheets are ascer- 
tained by the finding of the jury to have been at any time in 
the possession of the person who committed the wrongful act 


who invades 
words “ found in his possesstor.’ 


such person shall forfeit one dollar for each sheet so found, or 
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ascertained to have been in his possession. That this is the 
meaning of the word “found” seems obvious from the con- 
cluding language of the statute, which is as follows :-— 

‘* And in case of a painting, statue, or statuary he shall forfeit ten dol- 
lars for every copy of the same zz Azs possession, or by him sold or ex- 
posed for sale.’’ 

The use of the word “found” in the first clause and. its ab- 
sence in the second does not alter the sense of the two which 
are obviously intended to be the same, both as regards books 
and photographs and as regards paintings and statuary. No 
motive for the presence of the word in the first clause'can be 
advanced which is not equally applicable to the second, where 
it is absent. If we are right in this construction of the act it 
gives rise to the penalty of one dollar for every sheet 2” the 
possession of the defendant. And this must mean in his pos- 
session at any time within the two years up to the bringing of 
the action. : 


In Dwight vs. Appleton (1 N. Y. Leg. Observer, 198) the 
report says that 

“ The jury were authorized (by Mr. Justice Thompson, one 
of the judges of this court, who tried the case) to give fifty 
cents for every sheet contained in the volumes found, at any 
time within the period stated in the declaration, TO HAVE BEEN 
IN THE POSSESSION of the defendants. The law applies to all 
the copies which the defendants had imported or sold or held 
for sale contrary to the rights of the plaintiffs.” 

The case of Backus vs. Gould, 7 Howard, 798, only decides 
that the defendant must at some time have had possession of 
the pirated sheets, whether before or after publication. In 
that case no evidence had been given that the defendant had 
ever, at any time, had possession of the matter in question, 
although he had published it. See, there is nothing in the 
act to define the time when the possession is to exist. If at 
any time at, or after, the wrongful act of engraving, printing, 
&c., was committed, the defendant, according to the jury’s 
finding, had possession of the sheets, then the statute operates 
and the penalty is incurred. Now the evidence shows dis- 
tinctly that none of Thornton’s employers had any knowledge 
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of Thornton’s act until the 27th of April (R., 36, folio 93.), and 
on that day, undoubtedly, the tickets were in the possession 
of Thornton and of no other person; because his employers 
would have had a perfect right to repudiate his unlawful 
act and to refuse to pay for the labels, or to hold Thornton 
responsible for the price. Thornton was a general super- 
intendent of the wholesale domestic department, having un- 
der his control the purchasing of. the goods, the making of 
the price, the seeing that they were sold (R., 37, folio 94). 
The tickets were delivered on the 26th of April and the 
circulars on the Ist of May (R., 36, folio 92). The tickets 
were therefore delivered, at Thornton’s instance, to the es- 
tablishment of which he had entire control, and were clearly 
in his possession on the 26th of April, and never would have 
been in the possession of his employers unless they had after- 
wards chosen to ratify the act. And the ratification of the pur- 
chase of the tickets was not a ratification of the purchase of 
the circulars, which were delivered May Ist. As to them too, 
therefore, there was a period in which they were in the exclu- 
sive possession of Thornton and not that of the firm. Let us 
illustrate by a simple instance. Suppose my servant know- 
ingly receives stolen goods and brings them to his room in 
my house without my knowledge, are not those goods in his 
possession, so that he may be convicted under a statute pro- 
viding for the conviction of a person having stolen — in 
his possession ? 

The fallacy of the argument is moreover clearly shown by 
a comparison of the English acts upon the same subjects with 
the act of Congress. The argument of the plaintiff in error 
is to the effect that the word “ possession” in the act is 
distinguishable from the word “custody” (which does not 
occur), and can only apply to the master and principal, and 
not to the servant and employe. 

If this proposition is true the converse of it must @ fortiori 
be true, and where the statute uses the word “ custody” and 
not the word “ possesston,” it must be held to apply only to 
the servant and agent, and not to the master and principal, 
and from this argument there is no escape. Now by refer- 
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ence to Backus vs. Gould, 7 How., page 806, line 1, fd. line 

27, it will be found that in the British statute from which ours 
-is drawn the word “ custody” and not the word “ possession” 
is used; and, therefore, if the argument of the plaintiff in 
error upon this point be correct, no principal or-master 
could ever be convicted under that statute, because a principal 
can never have the custody of an object of which he.has the 
possession, or in other words, the British statutes from which 
ours were taken, were framed to punish servants only} in case 
of piracy by the master, a most amusing reductio ad absurdum. 

That the very words custody and possession in a statufe of this 
kind are interchangeable is shown by the fact that td accom- 
plish the same object the English statutes have always, used the 
word custody, while our acts have always used the word posses- 
sion; and Mr. James Bayard in arguing the case for the 
plaintiff in error, in Backus vs. Gould, showed his understand- 
ing that the words had the same signification, for in speak- 
ing of the acts of Congress, which as we have seen always 
used the word jossession and never the word custody’ (see 
the act of 31st of May, 1790, at page 808, and the words 
of the act of 3d February, 1831, at pages 808-9 of that re- 
port), he said (807) :— 

‘* And it is very evident from this examination that where the legisla- 
ture (7. ¢., Congress) intended to extend a penalty beyond the books 
and sheets found in the custody of the offender, they have said so in such 
a way as to leave no doubt about it.”’ * * * 

And in the same paragraph immediately prior to the last 
citation, he says :— 

‘*T have thus been particular in the examination of these British sta- 
tutes because the acts of Congress have been taken from them, * * 
and in many instances copied the very words.”’ 

Thus the learned counsel and Senator whose elaborate ar- 
gument won that case was himself of opinion :— 

1. That the acts of Congress were themselves taken from 
the British statutes which should be particularly cited to as- 
certain the meaning of the acts of Congress ; and 

2. That the words “ possession” and “ custody” had the same 
signification in the two statutes, he himself stating that the act 
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of Congress provided for the punishment of the offender in 
whose custody the sheets were found, whereas in truth the 
word used in the act was the word fossession. 

Another consideration, however, independently of the rea- 
sons already adduced, shows that the definition of the word 
“ possession” given by the plaintiff in error cannot be sus- 
tained. . : 

His argument is that as in certain English cases the words 
“ possession” and “ custody” have been distinguished and the 
former, used to define ownership and occupancy combined and 
the latter, occupancy without ownership, by an agent or servant, 
the labels and circulars in this case were never in the “ fosses- 
ston” of the defendant, though they may have been, perhaps, 
in his “ occupancy” or “ custody.” 

The whole of this ingenious argument rests upon the as- 
sumption that “ possession” can only be asserted of an owner, 
though “ custody” or “occupation” may be asserted of one who 
is the agent or servant of the owner. } 

But if this argument were sound no one could ever have 
“ posssesion” of the copied sheets within the language of sec- 
tion 4965, for according to the argument of the plaintiff in 
error, no one but the owner can be said to have “ possesston,” 
while by the terms of the act itself, the ownership in such 
copyrighted sheets by the mere fact of being copies printed, 
worked, &c., by the wrongdoer, is vested in the proprietor of 
the copyright. 

““ % # He shall forfeit to the proprictor all the plates * * and 
every sheet thereof either copied or printed, and shall further forfeit one 
dollar for every sheet of the same found in his possession, either printing, 
printed, copied, published, imported or exposed for sale.’’ 

Therefore, according to the argument of the plaintiff in 
error, when the act speaks of the “ possession” of the sheets 
by the wrongdoer (who, by the very terms of the act, cannot 
have any property in those sheets at any time after they were 
copied or printed, whether in his physical occupancy or not), 
Congress has committed the absurdity of disregarding the pure- 
ly technical meaning of the word “‘ possession” drawn from con- 
tradictory cases upon English criminal statutory law; and 


| £s 


21 


though the word “ possession” in the act can only refer to cus- 
tody or occupancy of one not the owner, and in opposition to 
the rights of the owner, ownership solely and not custody or 
occupancy are to be understood. 

The most severe criticism of the argument lies in the state- 
ment of it. 

To show that the word “ possession” is ordinarily under- 
stood in the sense contended for by us, we may refer to the 
following authorities :— 

Shakespere’s knowledge of law was not limited to fines and 
recoveries, and we confidently quote his use of the word 
“ possession,” as showing common usage (Cymbeline, Act III, 
Scene 5, where Cloten says to Pisanio, the servant) : 

‘* Hast any of ¢hy late master’s garments in thy possession?”’ 

And see Webster: 

‘‘In bailment the bailee who receives goods to convey or to keep for 


atime, has the fossession of the goods, and a temporary right over 
them, but not the property.”’ 


“ The state of owning or having a thing in one’s own hands 
g g 


or power.” 
Wharton’s Law Lexicon. 


Noy (Maxims) says there can be “ possession” by the tenant 
of his term of years though no seizin, yet a tenant for years 
is a mere bailiff or servant of the landlord. 

The opening sentences of Mr. Smith’s note to the leading 
case of Armory vs. Delamirie (1 Strange, 505) 8th, American 
edition (1885) of Smith’s Leading Cases, part 1 of Vol. I., 680, 
are as follows :— 


‘* This is the case usually referred to for the purpose of illustrating that 
leading principle of law, that bare fossession constitutes a sufficient title 
to enable the party enjoying it to obtain legal remedy against a mere 
wrongdoer. It would be almost a waste of time to enumerate the mod- 
ern decisions by which this proposition is enforced and explained. Two 
of the most remarkable are Sutton vs. Buck, 2 Taunton, 302, and Burton 
vs. Hughes, 2 Bingham, 173, where property having been lent to the 
plaintiff under a written agreement, it was nevertheless held, that he 
might maintain trover for it without producing the agreement, for though 
if it had been necessary to prove the nature of his interest in it, the rules 
of evidence would have rendered the production of the writing indispen- 
sable, still as Jossession is a sufficient title against a wrongdoer, 74 was 
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sufficicnt to show his possession, without inquiring into the terms of it. 
* %*+ * 

“It was in consequence of the doctrine thus afhrmed in Armory vs. 
Delamirie, viz., that mere possession 1s sufficient against a wrongdoe?, 
aaa. * 


On page 377 /d. the author speaks of “ the possession of the 
tenant” in ejectment. | 

In both trover and replevin the plaintiff must allege that he 
possessed the goods as of his own property. And a traverse 
that the property is not in the plaintiff is sufficient, though 
the possession is. 


‘* Both trover and replevin stand in this respect on the same footing, 
and neither can be sustained for an injury to possession apart from prop- 
erty.’ Adistinction has been taken between these actions and trespass, 
which, although requiring an allegation of property in the declaration, 
may unquestionably be brought for every direct injury to a lawful fos- 
session. Demick vs. Chapman, 11 Johnson, 132; Schermerhorn vs. Van 
Volkenburgh, 11 /@., 529; Hoyt vs. Gelston, /d., 141; Aiken ws. Buck, 
1 Wend., 466; Batts vs. Collins, 13 /d@., 139; Kissam zs. Roberts, 6 
Brown, 154, (63 ; Hoffman vs. Harrington, 44 Mich., 183.’’ Judge Hare’s 
note to Armory vs. Delamirie, /d., pages 690-1. : 

‘‘ Hence a prior possession, however naked, will prevail against one 
which is subsequent and unattended with a superiority of right. * *”’ 
Id., page 693. | 

‘*In like manner possession acquired merely by occupancy or finding 
is a good ground of recovery against one. * * *” /@., page 693. 

‘* And in Harker vs. Dement, the judgment in the principal case was 
said to be conclusive, that trover may be founded solely on possession, 
even when the evidence adduced by the plaintiff discloses the existence 
of a paramount right or title in a third person, which would, if enforced, 
be inconsistent with and subversive of his own.”’ /d., 694. 

‘* But this did not apply to one who, intending to give another a secu- 
rity to the extent of his lien, delivered over the actual possession of the 

goods with notice of the lien, and appointed that other AS HIS SERVANT fo 
kecf POSSESSION OF THE GOODS FOR HIM.” /d., page 703, referring to 
what Lord Ellenborough said in McCombie zs. Davies, 7 East, 5. 


‘“‘ CusTopy,” says Bouvier, “is the care and POSSESSION of a 
thing.” 
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THE UNITED STATES VS. JUNG AH LUNG. 


Y U. S. circuit court, ninth circuit and district of California. 


In the matter of Jung Ah Lung, on habeas corpus, No. 3910. 
Transcript on appeal. 


S.G. Hilborn, esg., U.S. attorney ; John Flournoy and W. F. Gib- 
son, esq’s, attorneys for Jung A. Lung. 


2 In the district court of the United States, district of California 
In the matter of Jung Ah Lung on habeas corpus, No. 3749. 
Bill of evceptions.— Petition. 


Be it remembered that at the August term, A. D. 1885, of the said 
district court, the above matter came on regularly to be heard, and the 
petitioner, to maintaia the issue upon his part, presented and read the pe- 
tition for a writ of habeas corpus, filed on his behalf on the 28 day of 
September, AD. 1885, which said petition is in the words and figures 
following, to wit: | 


In the district court of the United States, district of California. 
In the matter of Jung Ah Lung on habeas corpus, ‘No. 3749. 


3 To the Hon. Ogden Hoffman, judge of the district court of the 
United States, district of California. 


The petition of Chung Way Lung respectfully shows : 

That Jung Ah Lung is unlawfully imprisoned, detained, confined, and 
restrained of his liberty by E. C. Reed, master of the steamship San Pablo, 
in the city and county of San Francisco, State of California, district of 
California. 

That the said imprisonment, detention, confinement, and restraint are 
illegal, and the illegality thereof consists in this, to wit : 

That it is claimed by said E. C. Reed that said Jung Ah Lung is a sub- 
ject of the Emperor of China, and must and cannot be allowed to land, 
under the provisions of the act of Congress of May 6th, 1382, entitled 
“An act to execute certain treaty stipulations relating to Chinese,” and 

the act amendatory thereof and supplemental thereto. 
4 That said Jung Ah Lung does not come within the restrictions 
of said act, but, on the contrary, vour petitioner alleges that said 
Jung Ah Lung was attacked by pirates on his way to embark for San 
Francisco, who deprived him of his custom-nouse certificate received by 
him on returning to China, in the month of October, A. D. 1883. 

That your petitioner makes this petition on behalf of said Jung Ah 
Lung; wheretore vour petitioner prays that a writ of habeas corpus may be 
granted, directed to the said E. C. Reed, master of the said steamship, com- 
manding him to have the body of said Jung Ah Lung before your honor 
at a time and place therein to be specified, to do and receive what shalt 
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2 THE UNITED STATES VS. JUNG AH LUNG. 
then and there be considered by. your honor concerning him, together with 
the time and course of his detention, and said writ ; and that he may be re- 


stored to his liberty. | 
Dated on the 28th day of September, 1885. 


his 
| ee “ 
CHUNG ©) VV ! WAY LUNG, 
“ 


Petitioner. 


mark. 


5 STATE OF CALIFORNIA, 
CITY AND COUNTY OF SAN FRANCISCO, 
District of California, United States of America, ss: 


Chung Way Lung being duly sworn, says that he is the petitioner above 
named, and that he has heard read the foregoing petition, and knows the 
contents thereof, and the same is true ot his own knowledge. 


* eee, a 
CHUNG D, P4 ig) WAY LUNG. 
a G 


Sworn to before me this twenty-eighth day of September, 1885, 
eae! SOUTHARD HOFFMAN, 
Commissioner U. “. Circuit Court, District of California. 


(Endorsed:) Filed Sept. 28, 1885. Southard Hoffman, clerk. 


Petitioner also presented and read the order of' said district court, 
6 made and signed by honorable Ogden Hoffman, district judge, on 
said 28th day of September, granting said writ, which said order is 

in the words and figures following, to wit: 


In the district court of the United States, district of California, 
In the matter of Jung Ah Lung on habeas corpus, No, 3749. 
Bill of exceptions. Order granting writ. 


Upon reading and filing the petition of Chung Way Lung, duly signed 
and verified by him, wherein it is alleged that Jung Ah Lung is illegally 
imprisoned and restrained of his liberty by E. C. Reed, master of the 
steamship San Pablo, from which petition it appears to me that a writ of 
habeas corpus ought to issue : . 

It is ordered that a writ of habeas corpus issue out of and under the seal 

of the district court of the United States for the district of California, 
7 directed to said E. C. Reed, master of said steamship, commanding 
him to have the body of said Jung Ah Lung before me, in the court 
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room of said court, on the twenty-ninth day of September, 1885, at eleven 
o’clock a. m. of that day, to do and receive what shall then and there be con- 
sidered concerning the said Jung Ah Lung, together with the time and 
cause of his detention, and that he have then and there the said writ. 
Dated at San Francisco, California, this 28th day of September, 1885. 
OGDEN HOFFMAN, 
District Judge. 
(Endorsed :) Filed September 28, 1885. Southard Hoffman, clerk. 


Petitioner also put in evidence the writ of habeas corpus and return 
thereto, which is in the words and figures following, to wit: 


8 In the district court of the United States, district of California. 
In the matter of Jung Ah Lung on habeas corpus, No. ——. 
Bill of exception. Writ of habeas corpus. 


The President of the United States of America to E. C. Reed, master of 
the steamship San Pablo, greeting : 


You are hereby commanded that you have the body of Jung Ah Lung, 
by you imprisoned and detained, as it is said, together with the time and 
cause of such in:prisonment and detention, by whatsoever name thesaid Jun 
Ah Lung shall be called or charged, before the honorable Ogden Hof 
man, judge of the district court of the United States for the district of 
California, at the court room of said court, in the city and county of San 

Francisco, California, on the 29th day of September, 1885, at 11 
9 o’clock a. m., to do and receive what shall then and there be con- 

sidered concerning the said Jung Ah Lung, and have you then 
and there this writ. : 

Witness the Hon. Ogden Hoffman, judge of the said district court, and 
the seal thereof, at San Francisco, in said distric:, on the 28th day of Sep- 
tember, A. D. 1885. 

[SEAL.] SOUTHARD HOFFMAN, 

Clerk of said District Court. 


( Endorsed. } 


In obedience to the within writ, I hereby produce the body of Jung Ah 
Lung, as within directed, and return that I hold him in my custody by 
direction of the customs authorities of the port of San Francisco, Califor- 
nia, under the provisions of the Chinese restriction act. 
W. F. BRYAN, 
Supt. Steamship San Pablo. 
SAN Francisco, September 28, 1885. 


10 Issued September 28, 1885. Returnable September 29, 1885. 
Filed on return this 29th day of September, 1885. 
SOUTHARD HOFFMAN, 
Clerk of said U. 8. Dist. Court, 
By A. D. GRIMWOOD, 
Deputy Clerk. 
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Bill of exceptions. 


On the 12th day of October, A. D. 1885, by order of said district court, 
duly entered upon the minutes, S. G. Hilborn, esq., United States attorney 
for the district of California, was allowed to file a special intervention and 
plea to the jurisdiction of said: district: court on behalf of the United 
States. : 

Thereupon said United States attorney filed said) special intervention 
and plea, which is in the words and fieures following, to wit : 


UNIrep Sratres oF AMERICA. 
District of ¢ ahifornia : 


In the district eourt of the Uuited States in and for the distriet of Cali- 
fornia. 


11 In the matter of Jung Ah Lamg on habeas corpus, No, 3749. 
lute recation op ( Ie “. atl y oon lochalt or the | ‘nated Natea, and plea. 


To the Honorable Ogden Hoffman, judge : 

And now comes 8S. G. Hilbotn, United States attorney for the dictriet 
of California, leave of the court being tirst granted, and files his interven- 
tion for and in behalf of the United States in the mattér of the application 
made on behalf of said Jung Ah Lang for a writ of habeas corpus, and 
respectfully makes opposition to the said w rit, and savs that the same 
ought to be dismissed, and no further proceedings be had under said pe- 
tition and writ, and for ground theretor states as follows : 

Intervenor says it is not true that the petitioner is imprisoned, detained, 
confined, or restrained of his liberty by the master of the steamship San 

-ablo, as stated in the petition filed herein, or otherwise. 
12 Intervenor denies that petitioner is so imprisoned, detained, 
confined, or restrained of his liberty as to entitle him to the benefit 
of the writ of habeas corpus, or that this court can properly issue the said 
writ in this case. 

Intervenor says that this court has no jurisdiction to consider the facts 
or the law relating to this case, because the collector of the port of San 
Francisco has fully considered all the matters of law and fact involved 
herein, and passed judgment thereon, and the same is res adjudics ata. 

Intervenor alleges the facts to be that the petitioner, who is a Chinese 
person, and a laborer, on or about the twenty-second day of August, 1885, 
at Hong-Kong, in ¢ ‘hina, the same then and there being a foreign port or 
place, = went on board of the steamship San Pablo, whereof E. 

. Reed was then and there and still is the master, said vessel then 
13 a there belonging to the Occidental and Oriental Steamship Com- 
pany, and engaged in the business of transporting passengers and 
merchandise between the port of San Francisco, in the State of California, 
and the port of Hong-Kong, in China, as a passenger, and applied-for and 
purchased a ticket entitling him to a passage to the port of San Francisco 
from said foreign port of Hong-Kong. That thereafter, to wit, on or about 
the twenty-second day of August, 1885, the said steamship sailed on her 
said voyage to said port of San Francisco, where she arrived on or about 
the fifteenth day of September, 1885, with said petitioner on board thereof. 
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That on the arrival of the said steamship at the port of San Francisco, 
with petitioner on board as a passenger as aforesaid, and before any Chi- 
nese passengers were landed, the collector of customs of said port proceeded 

to examine this petitioner as required by section 9 of the act of Con- 
14 gress entitled “ An act to execute certain treaty stipulations relating 

to Chinese,” passed May 6, 1882, and upon such examination de- 
cided and determined that petitioner was not entitled to enter the United 
States, and has refused and still does refuse to permit the said petitioner 
to be landed from said steamship on the ground that said petitioner is a 
Chinese laborer, and is not entitled, under the provisions of the act of 
Congress aforesaid, to land, or be landed, in the United States. 

That petitioner is subject to no restraint other than that he is not per- 
mitted to land in the United States. 

That the master of said vessel is now and at all times has been ready 
and willing that petitioner should land from said steamship, but only refrains 
from landing him through direction of the said collector, whe is charged 

with the administration of said law, and who, under the provisions 
15 of said law. refuses permission to petitioner to come within the United 
States, 
_ That petitioner is at liberty to remain on board said vessel and with 
her return to his own country, or he can depart from said vessel without 
hindrance and go to any place he may desire outside of the Umited States. 

Wherefore intervener prays that the writ in this case may be dismissed 
and that no further proceedings be had under said petition for the follow- 
Ing reasons : 

That petitioner is not entitled to the benefit of the writ of habeas corpus 
for the reason that he is not imprisoned, detained, confined, or restrained 
of his liberty in manner and form as contemplated by the laws of the 
United States respecting habeas corpus proceedings. 

That the facts are not sufficient to warrant the issue of the writ, and 

the same ought to be dismissed. 
16 2d. That this court has no jurisdiction to issue the writ in this 
case, or to consider the facts relating to the same, because the col- 
lector of the port of San Francisco has fully considered the same and 
has given judgment therein, and the same is res adjudicata. 

That the issues involved in this proceeding do not “ constitute a case in 
law or equity” arising under the laws of the United States, or under a 
treaty with a foreign country, made by the United States, but are matters 
arising in the execution of a treaty and in the enforcement of a law en- 
acted to carry out a treaty, and therefore come within the pr pre en 
diction of the executive department of the Government of the United 
States. This case arises in an attempt to execute a treaty made by the 
Government of the United States with China. In that treaty it is stipu- 

lated “that whenever the Government of the United States 
17 shall adopt legislative measures in accordance therewith, such 

measures will be communicated to the Government of China. If 
the measures as enacted are found to work hardship upon the subjects of 
China, the Chinese minister at Washington may bring the matter to the 
notice of the Secretary of State of the United States; who will consider the 
subject with him.” This plan, so provided in the treaty itself for its ex- 
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ecution, nowhere contemplates the interference of any other department 
éf the Government than the executive. 

That under the act of Congress entitled “An act to execute certain 
treaty stipulations relating to Chinese,” the duty of executing the treaty 
was vested in certain officers of the executive department of the Govern- 
ment, and the acts and decisions of those officers cannot be reviewed or set 
aside by the court. 

S. G. HILBORN, 
United States Attorney. 


18 (Endorsed:) Filed October 12th, 1885. Southard Hoffman, 
clerk, by A. D. Grimwood, deputy clerk. . 


To which said intervention and plea counsel for petitioner filed a de- 
murrer, which is in the words and figures following, to wit : 


Bill of exceptions, 


UNITED STATES OF AMERICA, 
District of C “lifor nid s 


In the district court of the United States in and for the district of Cali- 
fornia. 


In re Jung Ah Lung on habeas corpus, No. 2749. 
Demurrer to intervention and plea. 


To the honorable Ogden Hoffman, judge : 


Now come Gibson and Flournoy, attorneys for Jung Ah Lung, and 
demurring to the intervention on behalf of the United States filed by 8. 
G. Hilborn, esq., United States district attorney, and admitting 
19 the facts set forth in said intervention as true, yet state that they 
are insufficient in law to sustain the praver thereof on the follow- 

ing grounds : 

Ist. That said intervention does not state facts sufficient to show that 
the applicant is not entitled to the writ of habeas corpus. 

IId. That said intervention does not state facts sufficient to show either a 
want of jurisdiction of this court or a bar to an enquiry by this court into 
the facts of the cese as alleged in the petition, or that the question involved 
herein is res adjudicta. 

3rd. That said intervention does not show in what manner the collector 
of the port of San Francisco is constituted a tribunal for the final determi- 
nation of the question arising from the facts stated in the petition filed 

herein. 
20 4th. That said intervention plainly shows that E. C. Reed, the 

master of the steamer San Pablo, has imprisoned, restrained, ‘and 
detained and still imprisons, restrains, and detains said Jung Ah Lung, 
contrary to the laws of the United States, and the treaty regulations exist- 
ing between the wean States and the Empire of China. 

tIBSON anon FLOURNOY 
Attorneys for Applicant. 


(Endorsed :) Filed October 12th, 1885. Southard Hoffman, clerk, by 
A. D. Grimwood, deputy clerk. : | 
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The above-entitled matter coming on to be heard before said district 
court upon the special intervention and plea and demurrer thereto, and the 
same having been argued and submitted to the court, the said demurrer 

was sustained and said plea to the jurisdiction overruled ; to which 
21 said ruling and decision of the court the United States, by its said 
attorney, S. G. Hilborn, esq., then and there duly excepted. 

Thereupon the United States, by an order of said district court, was 
granted leave to file an intervention to the merits, which said intervention 
was then and there, on said 12th day of October, A. D. 1885, duly filed, 
and is in the words and figures following, to wit: 


United States district court, district of California. 
In re Jung Ah Lung on habeas corpus, No. 3749. 
Intervention. 


To the honorable Ogden Hoffman, district judge : 
And now comes 8. G. Hilborn, United States attorney for the district 
of California, and asks for leave to intervene for and in behalf of 
22 the United States in the matter of the application made on behalf 
of said Jung Ah Lung for a writ of habeas corpus, and respect- 
fully makes opposition to the said writ, and for grounds of intervention 
states as follows: That, as he is informed and believes, the said person in 
whose behalf said application was made has been and now is lawfully re- 
fused permission to land in the United States by the master of the steam- 
ship San Pablo, now in the port of San Francisco, district of California, 
in compliance with the provisions of an act of Congress of the United 
States, entitled “An act to execute certain treaty stipulations relating to 
Chinese,” approved May 6th, 1882, and the act amendatory thereof ap- 

proved July 5th, 1884, for the following reasons : 

First. That the said person in whose behalf said application was made 
is by race, language, color, and dress, a Chinese person and a laborer by 

occupation, and has never been, previous to the filing of said ap- 
23 plication, in the United States, as the said intervenor is advised 
, and believes. 

Second. That the said person in whose behalf said application was made 
arrived at the port of San Francisco, as a passenger on said vessel, from 
Hong-Kong, a foreign port or place in the Empire of China, and has failed 
to produce to the collector of customs for the port of San Francisco, Cal- 
ifornia, or to any other officer authorized by law, the certificate of identifi- 
cation by said acts of Congress provided, and which is furnished to the 
Chinese laborer departing from the United States, by the custom-house 
officers of the port of his departure. 

Third. Intervenor denies, upon information and belief, that the said 
person in whose behalf said application was made is entitled to land in 
: the United States, as is alleged in said application, or otherwise. 
24 Wherefore the said United States attorney asks that a judgment 

and order of this honorable court be made and entered in accord- 
ance with the allegations herein contained, and directing. that the said 
Jung Ah Lung be detained on board of said vessel until released as pro- 
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vided by law, or otherwise to be returned to the country from whence he 
came, and that such further order be made as to the court: may seem proper 
and legal in the premises. 


Ss. G. HILBORN, 
United States Attorney. 


[ Endorsed. | 
Filed October 12th, 1885. 
‘SOUTHARD HOFFMAN, Clerk, 
By A. D. GREENWOOD, . 
Deputy Clerk. 


25 UNITED STATES OF AMERICA. 
In the district court of the United States in and for the district of Cali- 
fornia. 


[In re Jung Ah Luang, on habeas corpus. No, 3749. 


PPPOE NS doe aw cette ed DUES 


Bill of exceptions. 


Present, honorable Ogden Hoftman, judge. 

This cause having regul: rly come on to be heard, on this the fifth day 
of November, A. D. 1885, William F. Gibson, esq., “appeared as attorney 
for the applicant herein, and 8. G. Hilborn, esq., Uniied States district at- 
torney, appeared on behalf of the United States as intervenor. 

Counsel for the applicant, on behalf of his client, offered to prove that 
Jung Ah Lung, the applicant herein, is a Chinese laborer and was a resi- 

dent of the United States at the date of the last tre atv between the 
26 United States and the Empire of China, November 17, A.D. 1880, 

and resided in the United States continuously until on or about 
the 24th day of Octuber, A. D. 1883, when applicant, being about to return 
to China, applied to the collector of customs for the district of San Fran- 
cisco for a certificate, enabling him to re-enter the United States in con- 
formity to the provisions of a certain act of Congress, entitled “An act to 
execute certain treaty stipulations relating to Chinese,” approved May 6th, 
1882. 

That said collector of customs did, on or about the 24thday of October, 
A. D. 1883, on board the steamer Rio de Janeiro, issue to said applicant ~ 
a certificate in contor mity to the provisions of said act of Congress ; that 
the applicant departed forthwith on the said Rio de Janeiro for China 
taking said certificate with him; that he remained in China until he em- 

barked for the port of San Francisco on or about the 25’ day of 

27 August, A. D, 1885; that previous to his embarkation for the 
United States, during the month of June, A. D. 1885, while trav- 

elling by water from his native village to Canton, the vessel on which said 
applicant was a passenger was attacked by pirates in waters that are noto- 
riously infested with piratical craft ; that said pirates deprived. said ap- 
licant of his trunk, clothing, and valuables, and the said certificate enti- 
ling him to re-enter the United States was in his trunk, and he has never 
seen the trunk or certificate since; that the books in the registration 
office of the custom-house of Sau Francisco show that a certificate, num- 
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bered 11696, was issued to one Jung Ah Lung; aged 26. years ; a laborer ; 
resident of New York; height, 5 feet 53 inches; complexion, light brown; 
color of eyes, black ; scar above left eyebrow, also on left arm ; first arrived 
in this country in 1875; sailed in the Rio de Janeiro October 
28 24th, A. D. 1883; that no one has presented said certificate at 
this port, and no one has entered upon it, and said certificate is un- 
cancelled. 

That Jung Ah Lung, the party on whose behalf the petition herein 
was filed, is the Jung Ah Lung to whom said certificate was issued by 
the collector of customs for the district of San Francisco on the 24th day 
of October, A. D. 1883, and conforms in every particular with the de- 
scription kept in the registration office of said custom-house to Jung Ah 
Lung, to whom said certificate was issued as aforesaid. 

To the introduction of which testimony and all and every part thereot 
the district attorney objected on the ground that said testimony and all of 
it is incompetent and inadmissable, and on the ground that the law known 

as the Chinese restriction act provided that the certificate issued by 
29 the collector of the district to a Chinese laborer departing from 

the United States shall be the only evidence permissible to establish 
the right of such Chinese laborer to re-enter the United States, and that no 
secondary evidence of the loss and contents of such certificate can be re- 
ceived, 

Which objection was overruled by the court ; to which ruling the dis- 
trict attorney then and there duly excepted. 


30) Testimony in the cause. 


In the United States district court in and for the district of Calitornia. 
The Hon. Ogden Hoffman, judge. 
In the matter of the habeas corpus of Jung Ah Lang, No. 3749. 
Bill of exceptions.— Testimony of Jung Ah Lung. 


JuNG AH LUNG, called for the petitioner, sworn. 
Mr. GIBSON : 
Q. Do you speak English well enough to go on without an interpreter ? 
A. I guess I speak good enough. 
Q. How old are vou? 
A. I am 28. 
Mr. Gipson. Our case is this: That this person had a certificate and 
lett this country two years ago in October, and return’ to China. On 
31 the way to Canton, embarking to this country. he was attacked by 
river pirates, or whatever they are called, and they deprived him of 
his certificate to come on here. We have testimony of persons here who 
knew him. I believe that his statement of the facts of his losing the 
certificate should be taken as evidence of that fact. 
The Court. Is that all you have now to offer? 
Mr. Girsoy. That is all. We have an affidavit of a gentleman in 
Canton that he =wore to before the United States consul in reference to 
what he knew about these facts. 
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| Testimony of J. EB. Kip. 


J. E. Kip, called tor the petitioner, sworn. 


Mr. Hivsorn,. It having been announced that this party departed trom 
the country with his certificate and returns here without one, and proposes 
to prove his right to land by other evidence than the certificate itself, I 

interpose a general objection that the statute has made the certificate 
32 the only ev idence of the right of the party to land. 
Mr. Gipson (to the witness). What is your official position ? 

A. I am Chinese interpreter in the registration office. 

Q. How Jong have you occupied that position ? 

A. About two vears and a half. 

Q. In the r registration office of the custom-house of this city? 

Yes. 

Q. Were you acting in that capacity in October, 1883? 

A. I was. 

Q. Did one Jung Ah Lung obtain a certificate about that time ? 

A. Allow me first to refer to the number. — Yes. 

Q. Please give the date. 

A. A few days before October 24, 1883. Jung . Ah Lung ; age, 26 years 
old; a laborer; residence, New York; height, 5 feet 32; complexion, 

light brown; color of eyes, black ; “phy sical marks, scar above 
33 lett. eve-brow, also left forearm. He first arrived in this country 

in 1875; sailed inthe Rio de Janeiro October 24, 1883; has 
not returned. 

The Court. That certificate has not been presented ? 

A. It has not been presented on the steamer, and that party did have 
his certificate to go away, or some man did. 

Q. You have read this data from the minutes in your office. 

A. I have read this data from the register book of that office. 

Q. The custom-house at the port of San Francisco ? 

A. Yes. 

Q. On the faith ot that certificate that entry was made out ? 

A. This is a record precisely, or almost, the same as the certificate, ex- 
cepting in a few instances, such as, “ the last time vou were in ‘this 
country.” 


Cross-examination by Mr. HiLBorn : 


34 QQ. Is it perfectly certain that a red certificate was issued to that 
person ? 

A. So the book savs. : 

Q. Was it the eustom at that time to require the party to sign his name? 

A. No, sir. 

Q. No signature is preserved there ? 

A. No. 

The Covurr. Look at this man, Mr. Kip, and see if you have any 
doubt as to the identity of this man with the man of whom the de- 
scription is taken. 

A. I could not say. He corresponds; that is all I can say; the age 
and height, and all correspond. 
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Testimony of Jung Ah Lung. : 


J 


JuNG AnH LUNG, recalled. 
Mr. Grason. Ask him when he first came to the country? j 


A. 
Q. 


A. 


Q. 


friend. 


Q. 
A. 


Q. 


A. In the district of Sun Woi. 


17 
A. 


robbed ; 


Q. 


O>Oroy 


POP oP 


. From the robbers; 


I first came to this country in 1876. ; 
Where did you come from ? 
China. . 
How long did you stay in San Francisco? 


A. Two years. 
Q. Then where did you go” 
A. To New York. 


. When did vou return to China ? 


1883. 


. When did vou start to return from ( Yhina to come to this country ? 


Now ? 


. Yes, this last time. 


Two months ago. 


. Did vou have your certificate when you left. your home? 
. Yes. 

. State how it was vou lost vour certificate. 

. By some pirates. 

. Tell the story to the court. 


The first thing I take the ship from my village to Canton to my, 


What is the name of vour village ? 

Quon Woon. 

What district is it in? 

I took the ship from my country, and 
then to Kong Mung, where robbers were, and they took all my 
and money, and everything. 

Q. Is Kong Mung before you get to Canton ? 

I did not get to Canton. I cannot get to Canton, because I get 

I have to return back for some clothes and go to Canton again. 

How far is Kong Mung from the place where you live ? 

from the pirates? 

Yes. 

I guess about 5 miles. 


. Five miles from the place where you live? 


Yes, 


. Who was with you when you were robbed by these pirates ? 


My cousin, and many people in that ship. 


. How many were on that vessel ? 


I do not know, I cannot count them all; a good many. 
How many should you ease ? 
409, 80, or 100. 
Q. Were you robbed at night or in the daytime ? 
A. In the morning. 
Q. By whom? 
By the pirates. 
Did vou have your certificate with you ? 
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A. Yes; I had my certificate with me at that time, in my trunk, and 
the robbers took it away, and they would not let me say anything at all. 
If I say something they will kill me. 


Cross-examined by Mr. HILgorn : 


Q. You started from your home to go to Hong-Kong, did you? 

A. Yes; at that time I wished to go from my village to Canton and 
take the steamer to Hong-Kong. 

Q. But you were going to Hong-Kong ? 

A. Yes. } ; 

Q. What were vou going to Hong-Kong for? 

A. For America. 

Q. Were you going there to t take the steamer to come to America ? 


A. Yes. 
38 Q. In order to go to Hong-Kong by the route you selected you 
took in Canton ? 
A. Yes. 


Q. What kind of a vessel was this vou were on at the time vou were 
assaulted by the pirates? 
A. I do not know what you call it. You have not one here. 


Q. Is it a sailing vessel ? 

A. Yes, but not very big. 

Q. How far is it from your village up to Canton? 

A. About 25 miles. I’ cannot tell just exactly. 

Q. What is the water there; is it the ocean or a river? 

A. A river. 

Q. How wide is the river”? 

A. Not very wide; not as wide as this room. 

Q. How many passengers or people were there on board this junk at 


the time the pirates came? 
A. I cannot count them all; I guess about 70 or 80. 
Q. Did they all get robbed ? 
A. Yes. 
3Y Q. And all lost their certificates ? 
A. Many do not go to America, but had some business in some 
way, and were going to Canton. 
Q. I understood vou io say you were five miles out from your village 
at the time you met these pirates ? 
A. Yes. 
Q. Then you returned back ? 
A. Yes, to get some clothes. 
Q. You took a new start ? 
A. Yes. 
Q. When you started again did you go by the Canton route or right to 
Hong-Kong ? 
A. After a few days I went to Canton again to my pastor, Mr. Bone, and 
told him about these things, and he go with me to the American consul. 
Q. What do you mean ‘by the term “ pastor?” Is that a clerical term? 
A. He isa preacher; a minister. 
7 Q. Minister of what church. 


The Methodist Church ? 
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oy 40 Q. Have you ever seen your certificate since ? 
A. I cannot’ see it again, because it is gone away. 
Q. You have never seen this certificate, then, since you met these pi- 
rates? 
A. No. 
Q. What did you do in New York ? 
A. Laundry. ) 
Q. On what street ? 
A. 2nd avenue. 
ar» Q. What number? 
A. 1391, between 72 and 73. 
Q. How long did you conduct a laundry there ? 
A. Almost 5 years. 
Q. When you went back to China you went from this port ? 
A. Yes. 
Q. Did you pay any dues to any of the Chinese companies ? 
A. No; because I belong to the mission, and I need not pay any. 
Q. The people who belong to the church do not pay any dues ? 
A. No. 
4] QQ. Did you send home any money ? 
A. Yes; by the Shanghai and Hong-Kong Bank. 
Q. How much did you send ? 
A. $2,000. 
Q. Did you get a draft? 
<— A. No; exchange. 
~y Q. ( n what bank ? 
A. Shanghai and Hong-Kong Bank. 
Q. You bought a draft for $2,000 on the Shanghai and Hong-Kong 
Bank here ? 
A. Yes. 
Q. Where was it payable ? 
A. I paid it here and got it in Hong-Kong. 
Q. Whereabouts in Hong-Kong; at what bank ? 
A. The same company. 
Q. Whereabouts is the office of this bank here? 
A. I do not remember now. 
Q. Did you buy the draft yourself? 7 
ie A. Yes. | 
Q. Do vou know the names of any of the officers of that bank 
42 here ? 
A. No. ? 
The Court. Could you find that bank? Could you go there? 
A. Yes. 
: Mr. Hinsory. Did you buy that exchange here or in New York? 
- A. I carry it myself here in this city, and go to the Shanghai bank and 
exchange it to Hong-Kong. 
The Court. Then the books of that bank would show the purchase. 
Mr. HILBorn. It seems to me he has been here before, but the ques- 
tion will be whether he can come in without his certificate. 
~~ The Court. The fact that he took $2,000 away with him could be 


shown. 
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Mr. Gipson. We have here an affidavit made by Mr. Bone, in 
43 China, in reference to what he heard about these facts, and we would | 
like to offer that as evidence. 
° The Court. It is obviously inadmissible, but you may read it subject 


to objection. 
Mr. Hibporn. It is understood that my objection runs all through ? 


The Court. Yes. 
Mr. Grrson. I will read this affidavit. [Reads affidavit, which is 
marked Exhibit [.] 


Testimony of Fred’k James Masters. 


Frederick James Masters called for the petitioner ; - sworn. 

Mr. Ginsox. Q. You are a clergyman of the Weslevan Church ? 

A. Formerly of the Wesleyan Church ; now of the Methodist Episcopal 
Church of the United States. 


44 QQ. You are in charge of Dr. Gibson’s mission ? 
A. Yes. 

Q. Did you formerly reside in China ? 
A. Yes. 
Q. For how long? 
A. 9 years. 
Q. When did you leave? 
A. I left on the 14th of December, 1883 ? : 
Q. What were you engaged in in China ? 
A. Missionary works. ~<. 
Q. Did you know the Rev. Charles Bone”? | 
A. Quite well. 2 
Q. What was his business ”? 
A. Alsu a missionary, belonging to the societv under the auspices of 


which I went to China. 
Q. Where was he stationed ? 
A. In Canton. ; 
Q. Would vou know his writing and signature ? 
A. I am in constant correspondence with him and know it quite 


well. 
45 Q. Will you look at that document and state if you recognize 7 
his signature ? | 
[Handing affidayi it to the witness. ] aaa 
A. I do. 


) Mr. Ginsox. We would like to offer that now. 

Mr. Hinrors. | do not object to the form of it. I object to it on the 
ground that it is not the kind of testimony to prove this man’s — to land. 

Mr. Girsox. Do vou know Jung Ah Lung ? 

A. I know him by sight, but I “did not know his name was Lung. I | 
knew his surname was Jung. I did not know his name was Lung until an 
T saw him the other day. I met him in China. 

Q. How long ago? 

A. About November or December, 1883. 

Q. Where did you meet him ? 

A. In Canton. — 

The Court. Is he a convert? 

A. He was a convert. 
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46 Mr. Gipson. Do you know where he resided in China ? 
A. In my district of San Hi. 

Q. How far from Canton is that ? 

A. That would be about 60 miles. 

The Court. Does the story related by this man as to the loss of the 
paper on account of the pirates seem to you to be improbable ? 

A. It seems verv probable. I know the district quite well, and was 
myself attacked in a boat at the very place where this took place. My 
boat was attacked and broken into. , 

Q. How long ago was that? 

A. That would be about six years ago. It is a notoriously piratical 

lace. : 
. Mr. Grrson. Are vou the successor of Mr. Gibson in the Chinese mis- 
sion ? 

A. Yes. | 

Q. Have vou charge of the church records at the present time ? 

A. I am. 
47 Q. Do you know of any person in that mission by the name of 
Jung Ah Lung? 

A. Yes. 

Q,. Will you read what the register states concerning him ? 

A. “No. thirty-three; state of life. Blank. When received, Novem- 
ber 28, 1876.” ‘When received” means when received into the church. 
“ How received; by letter from churches. By whom received, Otis Gib- 
son.” 

Q. You stated you knew this Jung Ah Lung in China; did you know 
anything as to his character ? 

A. I knew he was in good standing in connection with the English 
Wesleyan Church in the province of Canton. 

Q. From what vou knew of him is he a person whose word should be 
believed ? 

A. I think so. 

Testimony cf H. W. Stow. 


H. W. Stow, called for the petitioner, sworn : 


Mr. Greson. Q. Where do you reside, in this city ? 
48 A. No. 
Q. Where do vou reside ? 

A. East Oakland. 

Q. What is your business ? 

A. I am the business manager of the Herald of Holiness. 

Q. What was vour business 8 years ago ? 

A. I was working in the Chinese mission as teacher under Dr. Gibson. 

Q. How long were you there in that capacity ? 3 

A. About 8 years. 

Q. Were you there in 1876 ? 

A. Yes. 

Q. Did you have a scholar name Jung Ah Lung? = 

A. I don’t remember having him on the books at the mission house. 
I had a little school of my own at 620 Jackson street, and on that book 
is found one of these parties, but not the other. 


16 THE UNITED STATES VS. JUNG AH LUNG. 


Q. Have you got your book here ? 
A. Yes. 
49 Q. Will vou refer to the book and tind out? Do you find the 
name of Jung Ah Lung in that book ? 
A. Jung Ah Lung is not here. . | a! 
Q. Do vou know Jung Ah Lung ? r 
A. I do. : 
.Q. Where did vou know him? 
A. At this mission on Jackson street, and also at the mission on Wash- 
ington strect. Being a member of the church there I used to be with him - 
every Sunday. : 
Q. How long did you know him ? 
A. I do not know, he was not here very long. 
Q. Did vou know where he went ? 
A. No; IT would not swear where he went to from here. 
Q. Do you know him ? 
A. Yes. 
Q. Point him out. 
A. That is he [pointing to Jung Ah Lung]. I know him well. 
The Court, Is he a worthy man, of good character? 
50 A. I should judge he was. While I knew him in the church he 
was always faithful. | : 
Mr. Gipson. From what vou know of him, do vou think his word 
would be entitled to belief? 
A. | would, most assuredly. | 
Mr. Gibson. That is our case. | 
Mr. Hinsorn. I object to this man landing. The statute says the cer- 
tificate is the only evidence, and he does not produce the certificate. 


51 EX HIBIT T.— Bill of eveeptions. Affidavit of C. Bone. 


Canton, July 11th, 1885. 


The bearer of this, Chung, Ah JT.ung, was a resident in the United 
States of America from the year 1876 until the year 1883, when he re- 
turned to China, provided (as he says, and [ have other documents that 
prove him to have been in the United States, though I never saw the 
passport) with a passport to return on June 20th, 1885; he embarked on 
board a native boat with all his possessions to proceed to Hong-Kong, be 
when native pirates set upon the boat and robbed all the passengers of 
everything they possessed. He being among the number lost his prop- 
erty, and his documents being among the property in the boat lost them. 
He was proceeding to Hong-Kong to re-embark for America. He has 
been under my observation since he came back, and has married a 
62. - girl from my own mission school, and I believe I may place 3 
confidence in what he has said. | 
Previous to his return to China for some time he had lived in New 
York, 1391 Second avenue, and was engaged ina laundry. His age is : 
28 years. He can be identified by the photograph affixed underneath. | 
- [U.S CONSULATE SEAL. ] C. BONE, | } 
English Wesleyan Mission, Canton, China. 
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‘ Certificate of Chas. Seymond, U. S. Consul. 
i Unitep States ConsuLAte, 
. ; Canton, China, July 11th, 1885. 
1) te To whom it may concern : : 
iia This is to certify that the Reverend Charles Bone, who signed the affixed 


statement in my presence in regard to Chung Ah Lung, is well known to 
me as one of the honored clergymen of the English Wesleyan Mission at 
Canton and in Southern China, and that he brought Chung Ah Lung 
to this consulate for examination and identification. € state- 
ment of Reverend Charles Bone should be good without any official 
acknowledgment or verification ; but at the suggestion of the agent of the 
steamship company, the said Bone was duly sworn and made oath to the 
truth of the statement made by him in regard to Chung Ah , 
[U. 8. CONSULATE 8EAL. | CHARLES SEYMOND, 
United Stater Consul at Canton. 


Filed in U. S. district court, dist. of Cal., September 29th, 1885. 
} SOUTHARD HOFFMAN, 


Clerk, 
By A. D. GRIMWOOD, 
Deputy Clerk. 


54 In the district court of the United States in and for the district of 


California. 
i Bs In re Jung Ah Lung on habeas corpus, No. 3749. 
eS Findings. 


The above-entitled action came regularly on for hearing on the fifth day 
of November, A. D. 1885, before this court, William F. Gibson appearing 
as attorney for applicant, and S. G. Hilborn, United States district attor- 
ney, for the United States, as intervenor. 

Counsel for applicant proceeded to introduce testimony by which it ap- 

to the satisfaction of this court, and this court so finds: 

That Jung Ah Lung is a Chinese laborer, being one of the letors 

of a laundry situated at No. 1391 Second avenue, New York City ; 

55 that he was a resident of the United States on the 17th day of No- 

~~ - vember, A. D. 1880, the date of the last treaty between the United 

: States and the Empire of China, and that he resided continuously in the 

United States until on or about the 24th day of October, A. D. 1883, 

when he sailed for China on the steamer Rio de Janeiro; that before sail- 

ing for China he duly applied for and received from the collector of cus- 

toms for the district of San Francisco a certificate of identification, stating 

be his name, age, occupation, last place of residence, physical marks and pecu- 

7 liarities, ain. all facts necessary for his identification in conformity to the 

: act of Congress entitled “An act to execute certain treaty stipulations re- 
: lating to Chinese,” approved May 6th, 1882; that he departed on sai 

steamer for China, having in his possession and taking aver with him the 

: said certificate ; that during the month of June, A. D. 1885, while 

56 ona voyage from his native village to the city of Canton, China, 

the junk upon which he was a passenger was attecked by pirates 
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in waters notoriously infested with piratical craft, who deprived said Jun 
Ah Lung of said certificate entitling said applicant to re-enter the Unit 
States ; that no one has presented said certificate at this port, and said cer- 
tificate is outstanding and remains uncancelled on the books of the custom- 
house for the district of San Francisco. 

That the applicant corresponds in al! respects to the description con- 
tained in the registration books of the custom-house of the person to whom 
the said certificate was issued, and that no doubt can be entertained that . 
the applicant is the person to whom the said certificate was issued and 
delivered ; that it was not suggested by the district attorney, nor contended 

by him, that the proof, if admissible, failed to establish in the most 
57 satisfactory manner the facts herein found by the court ; and he 

claimed that the applicant should be remanded solely on the ground 
that the testimony offered by the applicant could not, under the provisions 
of the acts of Congress known as the restriction act, be received in evi- 
dence. | 

Whereupon, the court being of opinion that the said proofs were admis- 
sible and fully established the facts as claimed by the applicant, ordered 
that he be discharged. 

OGDEN HOFFMAN, 
| Dist. Judge. 


(Endorsed :) Filed November 5, A. D. 1885. Southard Hoffman, clerk, 
by A. D. Greenwood, deputy clerk. 


58 Bill of exceptions. Exception to findings. 


To which order the district attorney then and there duly excepted on 
the grounds: 3 
Ist. That the court had no authority or jurisdiction to issue a writ in 
this case as the applicant was not restrained of his liberty within the true 
intent and meaning of the act of Congress known as the habeas corpus act. 
2nd. That the court on the return of said writ of habeas corpus had no 
authority or jurisdiction to inquire into and decide upon the lawfulness 
of said alleged restraint, for the reason that the same had been decided to 
be lawful by the collector of the port of San Francisco, or his deputy. 
8rd. For the reason hereinbefore set torth the said testimony as to the 
issuance, loss, and contents of the certificate mentioned aforesaid, and the 
evidence of the fact that the applicant is the identical person to 
59 whom said certificate was issued is inadmissible under the provis- 
ions of the said restriction acts, and that the applicant having failed 
to produce his certificate, is not now entitled to enter the United States. 


60 Bill of exceptions. Order of discharge. 
In the district court of the United States, district of California. 
In the matter of Jung Ah Lung on habeas corpus, No. 3749. 
This matter having been regularly brought on for hearing upon the 


issues joined, and the same having been duly heard and submitted, and due 
consideration having been thereon had, it is by the court now here ordered 
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that Jung Ah Lung, in whose behalf the writ of habeas corpus herein was 
sued out, is illegally restrained of his liberty, as alleged in the petition 
herein, and that he be, and he is hereby, discharged from the custody from 
which he has been produced, and that’ he go hence without day. 
Entered this 5th day of November, 1885. 
SOUTHARD HOFFMAN, 
. Clerk, 
By A. D. GRIMWCOD, 

_ Deputy Clerk. 


61 (Endorsed:) No. 3749. United States district court, district of 
| California. In re Jung Ah Lung on habeas: corpus. Order of 
discharge. Filed November 5, 1885. Southard Hoffman, clerk U. S. 
district court, by A. D. Grimwood, deputy clerk. 


62 At a stated term of the district court of the United States of 
America for the district of California, held at the court-room in 
the city of San Francisco, on Friday, the 6th day of November, in the 
year of our Lord one thousand eight hundred and eighty-five. 
Present, the honorable Ogden Hoffman, judge. 


In re Jung Ah Lung on habeas corpus. 
Bill of exceptions. Order allowing appeal. 


On motion of Mr. Hilborn, U.S. attorney, on behalf of the United 
States, intervenor, it 1s ordered that an appeal be, and the same is hereby, 
granted to the intervenor herein to the circuit court of the United States 
for the ninth circuit and district of California from the order of this court, 
heretofore made and entered herein on the 5th day of November, 1885, 

discharging the said Jung Ah Lung. 
. 63 In testimony whereof and for the purpose of authenticating the 
truth of the several matters in this bill of exceptions contained, 
I, Ogden Hoffman, U. S. district judge for the district of California, be- 
fore whom said matter was heard and to whom this bill of exceptions 
was proffered for seal and signature in due time, have, at the request of 
said S. G. Hilborn, esq., United States attorney for the district of Cali- 
fornia, signed and sealed the same, making it a part of the record in the 
above-entitled matter, this 20th day of November, A. D. 1885. 
OGDEN HOFFMAN, [SEAL.] 
United States District Judge, District of California. 


(Endorsed :) Filed November 20, 1885. Southard Hoffman, clerk. 
64 In the district court of the United States in and for the district of 
California. 

In re Jung Ah Lung on habeas corpus, No. 3749. 

Notice of appeal, 


To William F. Gibson, esq., attorney for petitioner, and the clerk of the 
above-named court : 

You are hereby notified that the United States hereby appeals to the 

United States circuit court, of the ninth circuit, for the district of California, 
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from the judgment and order heretofore made and entered by the above- 
named district court in the above-entitled matter, discharging said Jung 
Ah Lung from the custody from whence he was taken, and from the 
whole and every part of said order and judgment and the several rulings 

of the court objected to by the United States on the hearing and 
65 trial of said cause, especially the order sustaining the demurrer of 

petitioner to the special intervention and plea to the jurisdiction 
interposed by the United States and the rulings of the court admitting 
other testimony than the certificate to establish the right of the petitioner 
to come into the United States. 

| S. G. HILBORN, 


United States Attorney. 


1 hereby admit service of within and a receipt of a copy thereof this 20th 


- day of November, 1885. 


WILLIAM F. GIBSON, 
Attorney for P. etitioner. 


(Endorsed :) Filed November 21st, 1885. Southard Hoffman, clerk. 


\ 
66 UNITED STATES OF AMERICA, } 
Districr OF CALIFORNIA, 
City and County of San Francisco, ss : 


Clerk’s certificate. 


I, Southard Hoffman, clerk of the district court of the United States 
for the district of California, do hereby certify the foregoing and hereunto 
annexed thirty-eight pages, numbered from 1 to thirty-eight, respectively, 
constitute the transcript on appeal from said district court to the circuit 
court of the United States for the ninth circuit and district of California 
in the matter of Jung Ah Lung, No. 3749, on habeas corpus. 

In witness whereof I have hereunto set my hand and affixed the seal 
of said district court at San Francisco, in said district, this 21st day of 
November, 1885. 


[SEAL. ]. | SOUTHARD HOFFMAN, 
Clerk of U. S. District Court, District of California. 
67 (Endorsed :) Transcript on appeal. Filed November 21, 1885 


iL. S. B. Sawyer, clerk. 


68 At a stated term, to wit, the November term, A. D. 1885, of 
the circuit court of the United States of America, of the ninth ju- 
dicial circuit, in and for the district of California, held at the court-room, 
in the city and county of San Francisco, on Saturday, the 19th day of 
December, in the year of our Lord one thousand eight hundred and eighty- 
five. 
Present, the honorable Lorenzo Sawyer, circuit judge. 


In the matter of Jung Ah Lung on habeas corpus, No. 3910. 
Order affirming judgment of U. 8. district court and allowing an appeal. 


This matter came on this day to be heard upon the appeal from the 
judgment of the district court.of the United States for the district of Cal- 
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ifornia, 8. G. Hilborn, esq., U. S. attorney, appearing for the United 
States intervenor and appellant herein, and W. F’. Gibson, esq., for the — 

petitioner and appellee, and was argued by the respective counsel, 
69 and submitted to the court for consideration and decision. And 

the same having been duly considered, it is ordered that the judg- 
ment of the district court of the United States for the district of Califor- 
nia be, and the same hereby is, affirmed, and that judgment be entered 
herein accordingly. 

On motion of S. G. Hilborn, esq., U.S. attorney, it is ordered that an 
appeal from the order made and entered herein on the 19th day of Decem- 
ber, A. D. 1885, being a day in the November, A. D. 1885, term of said 
circuit court, be, and the same hereby is, allowed, and that a certified tran- 
script of the pleadings and proceedings be forthwith transmitted to the 
Supreme Court of the United States. 


70. ~—s In the circuit court of the United States, district of California. 


In the matter of Jung Ah Lung on habeas corpus, No. 3910. 


Judgment. 


This matter having been regularly brought on for hearing upon appeal 
from the judgment and order of the U.S. district court for said district of 
California, and the same having been duly heard and submitted, and due 
consideration having been therein had, it is by the court now here 
ordered that the judgment of the said district court be, and the same 
hereby is, affirmed ; and it is further ordered that Jung Ah Lung, in 
whose behalf the writ of habeas herein was sued out, is illegally restrained 
of his liberty, as alleged in the petition herein, and that he be, and he is 

hereby, discharged from the custody from which he has been 
71 produced, and that he go hence without day. 
Entered this 19th day of December, 1885. 
L. S. B. SAWYER, Clerk. 


I, L. S. B. Sawyer, clerk of the circuit court of the United States for 
the district of California, do hereby certify the foregoing to be a copy of 
the order of discharge entered in the above-entitled matter. 

Attest my hand and seal of said circuit court this nineteenth day of 


December, A. D. 1885. 
L. S. B. SAWYER, Clerk. 
(Endorsed :) Filed December 19, 1885. LS. B. Sawyer, clerk. 


72 UNITED STATES OF AMERICA. 
Circuit court of the United States, ninth district of California. 
In the matter of Jung Ah,Lung on habeas corpus, No. 3910. 
Clerk’s certificate. 


I, Lorenzo 8. B Sawyer, clerk of the circuit court of the United States 
of the ninth judicial circuit, within and for the district of California, 
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do hereby certify that the foregoing papers hereto annexed constitute the 


judg ment roll in the therein entitled action. 


Witness my hand and the’ seal of said circuit court this 19th day of 


December, A. D. 1885. ; 
[SEAL. ] pe L. S. B. SAWYER, 
Clerk, 
By F. D. MONCTON, | 
Deputy Clerk. 


(Endorsed:) Judgment roll. Filed December 19th, 1885. L. S. B. 
Sawyer, clerk. By F. D. Moncton, deputy clerk. | 


73 In the cireuit court of the United States for the district of Cali- 


fornia. 
In the matter of Jung Ah Lung on habeas corpus. No. 3910. 


I, L. 8. B. Sawyer, clerk of the circuit court of the United States of the 
ninth judicial circuit in and for the district of California, do hereby cer- 
tifv that the foregoing seventy-two written pages, numbered from 1 to 
72, inclusive, are a full, true,.and correct copy of the record and of all 
proceedings in the therein-entitled matter, and that the same together con- 
stitute the transcript on appeal herein. 3 

Witness my hand and the seal of said cireuit court this 31st day of 
December, A. D. 1885. 

[SEAL. ] L. S. B. SAWYER, Clerk. 


74 UNITED STATES OF AMERICA, 88: 


To Jung Ah Lung, greeting : 

You are hereby cited and admonished to be and appear at the Supreme 
Court of the United States, to be held at the city of Washington, in the 
District of Columbia, on the 25th day of January, A. D. 1886, pursuant 
to an order allowing an appeal from the order made and entered by the 
circuit court of the United States in and for the district of California, on 
the nineteenth day of December, A. D. 1885, affirming the judgment of 
the district court of the United States for the district of California in the 
matter of Jung Ah Lung on habeas corpus, wherein the United States of 
America is intervenor and appellant and you are appellee, to show cause, 
if any there be, why the said order of the 19th day of December, A. D. 
1885, should not be corrected, and speedy justice should not be done to 
the parties in that behalf. 

Witness the honorable Lorenzo Sawver, judge of the circuit court of 
the United States of the ninth judicial circuit in and for the district of 
California, this 21st day of December, A. D. 1885, and of the Indepen- 
dence of the United States, the one hundred and tenth. 

[SEAL] LORENZO SAWYER, 

U.S. Circuit Judge, Ninth Judicial Circuit. 


’ 
(Indorsed:) No. 3910. Iu the Supreme Court of the United States. 
In the matter of Jung Ah Lung on habeas corpus. Citation. Service 


THE UNITED STATES VS. JUNG AH LUNG. 23 


of the within citation by copy of same as hereby admitted, this 30 day of 
‘December, 1885. Gibson & Flournoy, att’ys for ap’ellee. Filed Decem- 
ber 31,1885. L.S. B. Sawyer, clerk U. S. circuit court, 9th circuit, by 
J.D. Moulton, deputy clerk. 


(Indorsed on cover:) No. 1248. The United States, appellant, vs. ‘ 
Jung Ah Lung. California C.C. U.S. Filed January 13, 1886. 
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Ju the Supreme Court of the United States. 


OcTOBER TERM, 1887. 


"8. 
JUNG AH LUNG. 


THE UNITED STATES, APPELLANT, 
No. 491. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA (SAN 
FRANCISCO). 


BRIEF ON THE PART OF THE APPELLANT. 


In September, 18385, Jung Ah Lung sued out a writ of 
habeas corpus before the United States district court at 
San Francisco, to discharge him from imprisonment, as 
alleged, by E. C. Reed, master of the steamship San 
Pablo, claiming, in his petition, that he did not come 
within the restrictions of the act of Congress of the 6th 
of May, 1882, entitled “An act to execute certain treaty 
stipulations relating to the Chinese.” (See 22 Stat. L., 
chap. 126, p. 58.) The United States intervened in the 
district court and resisted the granting of the prayer of 
the petition (Rec., p. 4 ef seq.). A demurrer was inter- 
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posed to this intervention, which was sustained, and on 
leave granted, the United States intervened on the merits 
(Rec., pp. 6-7). A trial was had upon testimony, and the 
_. court found that the facts were established as claimed by 
the applicant, and he was ordered to be discharged (Rec., 
pp. 7-18). To this finding and judgment of the court 
the United States excepted and appealed to the circuit 
court, where the judgment of the district court was 
affirmed, and from that judgment of affirmance an appeal 
was taken to this court (Rec., pp. 20-21). In order toa 
thorough comprehension of the case, the special findings 
of the district judge, which were affirmed by the circuit 
court, are here set out: 


The above-entitled cause came regularly on for 
hearing on the fifth day of November, A. D. 1885, 
before this court, William F. Gibson appearing as 
attorney for applicant, and S. G. Hilbotn, United 
States district attorney, for the United States, as in- 
tervenor. 
Counsel for applicant proceeded to introduce tes- 
timony by which it appears to the satisfaction of this 
court, and this court so finds: 
That Jung Ah Lung is a Chinese laborer, being 
one of the proprietors of a laundry situated at No. 
- 1891 Second avenue, New York City ; that he was | 

a resident of the United States on the 17th day of 
November, A. D. 1880, the date of the last treaty 
between the United States and the Empire of China, 
and that he resided continuously in the United 
States until on or about the 24th day of October, 
A. D. 1883, when he sailed for China on the steamer 
Rio de Janeiro; that before sailing for China he 
duly applied for and received from the collector of 
customs for the district of San Francisco a certificate 
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of identification, stating his name, age, occupation, last 
place of residence, physical marks and pecularities, 
and all facts necessary for his identification, in con- 
formity to the act of Congress entitled “An act to 
execute certain treaty stipulations relating to Chi- 
nese,” approved May 6, 1882; that he departed 
on said steamer for China, having in his posséssion 
and taking away with him the said certificate; that 
during the month of June, A. D. 1885, while on a 
voyage from his native village to the city of Canton, 
China, the junk upon which he was a passenger was 
attacked by pirates in waters notoriously infested 
with piratical crafts, who deprived said Jung Ah 
Lung of said certificate entitling said applicant to 
re-enter the United States; that no one has presented 
said certificate at this port, and said certificate is 
outstanding and remains uncanceled on the books 
of the custom-house for the district of San Francisco. 
That the applicant corresponds in all respects to 
the description contained in the registration books 
of the custom-house of the person to whom the said 
certificate was issued, and that no doubt can be en- 
tertained that the applicant is the person to whom 
the said certificate was issued and delivered ; that it 
was not suggested by the district attoruey, nor con- 
tended by him, that the proof, if admissible, failed 
to establish in the most satisfactory manner the facts 
herein found by the court ; and he claimed that the 
applicant should be remanded solely on the ground 
that the testimony offered by the applicant could not, 
under the provisions of the acts of Congress known 
as the Restriction Act, be received in evidence. 
Whereupon the court, being of opinion that the 
said proufs were admissible and fully established the 
facts as claimed by the applicant, ordered that he be 


discharged. (Rec., pp. 17, 18). 


4 
ASSIGNMENT OF ERRORS. 


For errors in this proceeding it is assigned : 

(1) The circuit court erred in affirming the jurisdiction 
of the district court ; for there was no jurisdiction in the 
district court to issue the writ in the first instance, as the 
party was notin restraint of his liberty within the true 
meaning and intent of the act of Congress known as the 
Habeas Corpus Act. 

(2) The circuit court erred in holding that the district 
court could inquire into the matter on the return of the 
writ; for on the return of the writ of habeas corpus there 
was no authority or jurisdiction to inquire into and de- 
cide upon the lawfulness of said alleged restraint, because 
the same had been decided to be lawful by the collector 
of the port of San Francisco or his deputy. 

(3) The circuit court erred in holding that the district 
court could hear any evidence without the certificate ; for 
the applicant, having failed to produce his certificate under 
the act of Congress of the 6th of May, 1882, was not en- 
titled to enter the United States. 

(4) That the finding and judgment upon the hearing 
were for the applicant and against the United States, 
when they should have been in favor of the United States 
and against the applicant. 

It would appear that the only measure of relief for this 
party, supposing he was aggrieved as alleged, must be 
found in the act cf May 6, 1882, referred to, or the sub- 
sequent act amendatory thereof, of the 5th of July, 1884, 
because on the familiar principle that those acts undertak- 
ing to legislate upon the entire subject—and it may be 
safely asserted that they did do so within the scope of the 
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treaty between the United States and the Empire of 
Mdy -~w-woalaimad, October 5, 1881 (22 Stat. L., 826)— 


out of the great nuns and remedies arising out of this _ 


tificate or some paper in writing, might be as difficult as 
identifying a certain one out of a flock of black birds. 
The power in the court to dispense with this absolute 
STor aren} of theley. weld epable itta nullify the law 
of liberty as is contemplated by the provisions of that 
Act. There is no pretense that the party is restrained 
except that he is not permitted to enter the United States. 
And if there were grounds to place the right under this 
act, this Chinese legislation takes them away, and regu- 
lates the whole subject-matter, and this legislation is nec- 
essarily exclusive. (United Stutes v. Tynen, 11 Wall., 88 ; 
Arnson v. Murphy, 109 U. S., 243; ib., 504, Townsend v. 
Little ; Sedgwick Construction, 31, note a ; Bishop Writ. 
L., § 249, et seq.) 

This Chinese legislation confided to the collector of the 
port of San Francisco the authority to pass upon this 
question, and provided no means of review of his action 
in the premises. Upon the recognized principle that a 
special jurisdiction being given, the exercise of that juris- 
diction is final, certainly the finding of the collector in 
this case can not be reviewed. (Freeman Judgments, § 
531, note; The People v. Collins, 19 Wend., 56; Allen 
v. Blunt, 3 Story, C. C., 742; Johnson v. Towsley, 13 
Wall., 83.) 

The jurisdiction, by the very terms of the law giving 
it, carries finality in the exercise of it. Indeed the treaty 
itself contemplates only executive action in its enforcement 
and the laws made under it, and there is therefore no 
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“ case in law or equity ” for the courts to inquire into (22 


Stat. L., supra), for the treaty says : —— 


assigned : 
If the measures as enacted are” © 


(1) ne circuit court erree-trr-amrming the jurisdiction 


of the district court ; for there was no jurisdiction in the 


district court to issue the writ in the first instance, as the 
party was not in restraint of his liberty within the true 

It is equally true that, because of the failure of the ap- 
plicant to produce his certificate, he was not entitled to 
the relief prayed for. The certificate under the act re- 
ferred to was essential and its production was essential, 
but he failed to produce it. As has been seen, this legis- 
lation intended to cover the whole subject, and it makes 
no provision for evidence sufficient to obtain the discharge 
without the production of this certificate. It may bea 
harsh and stringent law, but nevertheless it is the law, and 
_ it provides not for any secondary evidence in the premises ; 
it makes no exceptions; andthe law making no exceptions, 
the court can not make any (Sedgwick, supra, 360, note a ; 
Jones v. Smart, 1 T. R., 44-52). “ Courts can notsupply 
omissions in legislation nor afford relief because they are 
supposed to exist ” (United States v. Union Pacific R. R., 
91 U.S., 85). And upon the very state of facts appearing 
in the findings of the district judge (Rec., p. 17-18) upon 
this point, even if the petition be true, the party was not 
entitled to his discharge. It is nothing to the purpose, 
that the applicant corresponds in all respects, to the descrip- 
tion contained in the registration books at the custom-house 
of the person to whom the certificate was issued, because 
the act does not say that on failure to produce the certifi- 
cate this kind of evidence can be resorted to. And, after 
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all, the law, as stringent as it may appear in this respect, 
may be sufficiently wise ; because identifying a Chinaman 
out of the great number that come and go, without a cer- 
tificate or some paper in writing, might be as difficult as 
identifying a certain one out of a flock of black birds. 
The power in the court to dispense with this absolute 
requirement of the law would enable it to nullify the law 
entirely, and to discharge the party without any evidence. 

In the amendatory act of 1884 such language as this 
runs all along: “Jn each case to be evidenced by a certifi- 
cate,” &c., “ and the names and other particulars, as shown 
by their certificates,” &c. It is perfectly clear, then, that 
a release on any evidence short of this is not provided for 
or contemplated by law. And it is to be observed this 
amendatory act, more stringent than the original act of 
May, 1882, was passed after time for experience and prac- 
tice under the first act of two years or more. The evi- 
dence received at the trial without the certificate, whether 
under the original act or the amendment to it, was inad- 
missible. 

Then it is submitted, upon the whole record, that Jung 
Ah Lung is not entitled to be discharged, and that the 
judgment of the court below should be reversed. 

A. H. GARLAND, 
Attorney-General. 
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i the Supreme Goutt of the United States. 


OCTOBER TERM, 1885. 


No. 1248. 


UNITED STATES, 
Appellant, 


VS. 


JUNG AH LUNG, 


Respondent. 


STATEMENT OF THE CASE. 


The respondent was a resident of the United States 
on November 17, 1880, the date of the last treaty be- 
tween the United States and China, and resided con- 
tinuously in the United States until on or about the 
24th day of October, A. D. 1883, when he sailed for 
China on the steamship Rio de Janeiro. Before sailing 
for China, he duly applied for and received from the 
Collector of Customs for the District of San Francisco, 
a certificate of identification in due form, and contain- 
ing. all the requirements prescribed by Section 4, of the 
Chinese Restriction Act of May 6, 1882. He departed 
for China on said steamer, having in his possession and 
taking with him the suid certificate. During the month 
of June, 1885, while on a voyage from his native vil- 


» 
lage to the city of Canton, China, the junk upon which 
he was a passenger was attacked by pirates, who de- 
prived the respondent of his certificate. (Vide Find- 
ings, Trans., p. 17. Vide Testimony, Trans., pp. 11, 

2, 13, 16, 17.) 

On or about the 22d day of August, 1885, respondent 
embarked on hoard the steamship San Pablo at Hong- 
kong, China, for the port of San Francisco, and arrived 
at said last named port on September 15, 1855. Im- 
mediately thereafter, said petitioner was examined by 
the Collector of said Port, who decided that said petti- 
tioner was not entitled to land, and thereupon the cap- 
tain of said vessel, acting under the direction of said 
Collector, refused to permit said respondent to land at 
said port of San Francisco, and was about to and would 
have carried him out of the jurisdiction of the United 
States, unless restrained by a court from so doing. 
(Vide Intervention. Trans., pp. 4, 5. Vide Return 
Trans., p. 3.) 

- Thereafter, on the 28th day of September, 1885, re- 
spondent filed his petition in the United States District 
Court, District of California, setting forth that he was 
unlawfully imprisoned, detained, confined and_re- 
strained of his liberty by the master of the said steam- 
ship San Pablo, and praying that a writ of hubeas cor- 
pes might be granted, directed to the said master. 
On said last named day the Hon. Ogden Hoffman, 
Judge of said District Court, ordered that said writ be 
issued, and thereujon the clerk of said Court. issued 
said writ, and the master of said vessel produced sid 
respondent in Court in obedience to the command of 


6 ee itt ALLA NN ee cae Oa 


| 


3 


said writ, and filed his return thereto, setting forth that 
he held said respondent in his custody by direction of 
the Customs authorities of the Port of San Francisco, 
under the provisions of the Chinese Restriction Act. 
(Vide Trans., pp. 1, 2, 3.) : 


To this petition the United States District Attorney 
filed a plea on behalf of the United States setting forth: 
Ist—That the petitioner was not entitled to the writ of 
hiubeas corpus, for the reason that he was not imprisoned, 
detained, confined or restrained of his liberty, as con- 
templated by the laws of the United States respecting 
hubeas corpus proceedings. 2d—That the Court had 
no jurisdiction to issue the writ, because the Collec- 
tor of the Port of San Francisco had fully considered 
the facts set forth in the said petition, and had given 
his judgment thereon, and the same was res adjudicatu. 
3d—7 hat the facts set forth in said petition, viz., that 
said petitioner had procured the certificate required by 
law, but had lost the same, were not sufficient to war- 
rant the issuance of the writ. (Vide Trans., pp. 4, 5.) 


To this plea respondent demurred on the ground that 
said plea did not state facts sufficient to show that said 
applicant was not entitled to the writ of habeas corjns. 
After argument, the Court sustained the demurrer and 
overruled the plea. Thereafter, the said District At- 
torney filed an intervention or answer, denying the al- 
legations of said petition, and upon the issue thus raised 
the case was tried, and on the 5th day of November, 
A. D. 1885, the said Court rendered judgment in favor 
of respondent, discharging him from the custody from 
which he had been produced. (Vide Trans., p. 18.) 
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Thereafter, the District. Attorney, on behalf of the 
United States, appealed from said judgment to the 
United States Circuit Court for the District of Califor- 
nia, and on the 19th day of December, 1855, the said 
Circuit Court rendered its judgment affirming the judg 
ment of the District Court. From the said judgment 
of the Circuit Court the United States, through the Dis- 
trict Attorney, has appealed to this Court. 

The Restriction Act referred to is as follows: 


AN ACT TO EXECUTE CERTAIN TREATY STIPULATIONS RELAT- 
ING TO CHINESE, APPROVED MAY 6TH, 1882, 
AS AMENDED JULY 5TH, 1884. 


Whereas in the opinion of the Government of the 
United States the coming of Chinese laborers to this 
country endangers the good order of certain localities 
within the territories thereof; Therefore: 


Be it enacted by the Senate and House of Represen- 
tatives of the United States of America in Congress 
assembled. : ee 

Sec. 1. That from and after the expiration of 
ninety days next after the passage of this act, and 
until the expiration of ten years next after the passage 
of this act, the coming of Chinese laborers tu the 
United States be, and the same is hereby, suspended; 
and during such suspension, it shall not be lawful for 
any Chinese laborer to come, or having so come, after 
the expiration of said nmety days, to remain within 
the United States. } 

Sec. 2. That the master of any vessel who shall know- 
ingly bring withm the United States on such vessel, 
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and land, or permit to be landed, any Chinese laborer, 
from any foreign port or place, shall be deemed guilty 
of a misdemeanor, and, on conviction thereof, shall be 
punished by a fine of not more than five hundred dol- 
lars for each and every such Chinese laborer so brought, 
and may also be imprisoned for a term not exceeding 
one vear. 

Sec. 3. That the two foregoing sections shall not 
apply to Chinese laborers who were in the United 
States on the seventeenth day of November, eighteen 
hundred and eighty,-or who shall have come into the 
same before the expiration of ninety days next after 
the passage of this act, and who shall produce to such 
master before going on board such vessel, and shall 
produce to the collector of the port in the United 
States at which such vessel shall arrive, the evidence 
hereinafter in this act required of his being one of the 
laborers in this section mentioned; nor shall the two 
foregoing sections apply to the case of any master 
whose vessel, being bound to a port not within the 
United States, shall come within the jurisdiction of 
the United States by reason of being in distress or in 
stress of weather, or touching at any port of the United 
States on its voyage to any foreign port or place; Pro- 
vided: That all Chinese laborers brought on such ves- 
sel shall depart with the vessel on leaving port 


Sec. 4. That for the purpose of properly identifying 
Chinese laborers who were in the United States on the 
seventeenth day of November, eighteen hundred and 
eighty. or who shall have come into the same before 
the expiration of ninety days next after the passage of 


L 
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this act, and in order to furnish them with the proper 
evidence of their right to go from and come to the 
United States of their own free will and accord, as pro- 
vided by the treaty between the United States and 
China, dated November seventeenth, eighteen hundred 
and eighty, the Collector of Customs of the district 
from which any such Chinese laborer shall depart from 
the United States shall, in person or by deputy, go on 
board each vessel having on board any such Chinese 
laborer, and cleared or about to sail from his district 
for a foreign port, and on such vessel make a list of all 
such Chinese laborers, which shall be entered in reg- 
istry-books, to be kept for that purpose, in which shall 
be stated the name, age, occupation, last place of res- 
idence, physical marks or peculiarities, and all facts 
necessary for the identification of each of such Chinese 
laborers, which books shall be safely kept in the Cus- 
tom House; and every such Chinese laborer so depart- 
ing from the United States shall be entitled to and 
shall receive, free of any charge or cost upon applica- 
tion therefor, from the Collector, or his Deputy, at the 
time such list is taken, a certificate, signed by the Col- 
lector, or his Deputy, and attested by his seal of office, 
in such form as the Secretary of the Treasury shall 
prescribe, which certificate shall contain a statement of 
the name, age, occupation, last place of residence, per- 
sunil description and facts of identification of the 
Chinese laborer to whom the certificate is issued, cor- 
responding with the said list and registry in all partic- 
ulars. In case any Chinese laborer, after having re- 
ceived such certificate, shall leave such vessel before 
her departure, he shall deliver his certificate to the 
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master of the vessel; and if such Chinese laborer shall 
fail to return to such vessel before her departure 
from port, the certificate shall be delivered by the 
master to the Collector of Customs for cancellation. 
The certificate herein provided for shall entitle the 
Chinese laborer to whom the same is issued, to return 
to and re-enter the United States, upon producing and 
delivering the same to the Collector of Customs of the 
District at which such Chinese laborer shall seek to re- 
enter, and upon the delivery of such certificate by such 
Chinese laborer to the Collector of Customs at the time 
of re-entry in the United States, said Collector shall 
cause the same to be filed in the Custom House and duly 
cancelled. 


Sec. 5. That any Chinese laborer mentioned in sec- 
tion four of this act, being in the United States, and 
desiring to depart from the United States by land, shall 
have the right to demand and receive, free of charge 
or cost, a certificate of identification similar to that 
provided for in section four of this act to be issued to 
such Chinese laborers as may desire to leave the 
United States by water; and it is hereby made the 
duty of the Collector of Customs of the District next 
adjoining the foreign country to which said .Chinese 
laborer desires to go to issue such certificate, free of 
charge or cost upon application by such Chinese laborer, 
and to enter the same upon registry books to be kept 
by him for the purpose, as provided for in section four 
of this act. 


Sec. 6. That in order to the faithful execution of 
articles one and two of the treaty in this act, before 
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mentioned, every (hinese person, other than a laborer, 
who may be entitled by said treaty and this act to 
come within the United States, and who shall be 
about to come to the United States, shall be identified 
as so entitled by the Chinese Government in each case, 
such identity to be evidenced by a certificate, issued 
under the authority of said government, which cer- 
tificate shall be in the English language, or if not im 
the English language, accompanied by a_ translation 
into English, stating such right to come, and which 
certificate shall state the name, title or official rank, 
if anv, the age, height and all physical peculiarities. 
former and present occupation or profession, and plact 


of residence in Cliina of the person to whom the cer-. 


tificate is issued, and that such person is entitled con- 
formably to the treaty in this act mentioned to come 
within the United States. Such certificate shall be 
prima facie evidence of the facts set forth therein, and 
shall be preduced to the Collector of Customs, or his 
Deputy, of the port in the District in th United States 
at which the person'‘named therein shall arrive. 


Sec. 7. That any person who shall knowingly and 
falselv alter or substitute anv name for the name writ- 
ten in such certificate, or forge any such certificate, or 
knowingly utter any forged or fraudulent certificate, or 
falsely porsonate any person named in any such cer- 
tifieate, shall be deemed guilty of a misdemeanor: ane 
upon conviction thereof shall be fined in a sum not 
exeveding one thowsd dollars, and imprisoned ina 
penitentiary fora term of not move than five vears, 
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| the United States from any foreign port or place, shall, 
: at the same time he delivers a manifest of the cargo, 
| and if there be no cargo, then at the time of 
| making a report of the entry of the vessel pur- 

suant to law, in addition to the other matter re- 


! ' quired to be reported, and before landing, or _per- 
mitting to land, any Chinese passengers, deliver and 
report to the Collector of Customs of the District in 

f which such vessel shall have arrived, a separate list 

| of all Chinese passengers taken on board of his vessel 


| at any foreign port or place, and all such passengers on 
board the vessel at that time. Such list shall show the 
names of such passengers, (and if accredited officers of 
the Cuinese government, traveling on the business of 
: that government, or their servants, with a note of such 
: facts) and the names and other particulars, as shown 
by their respective certificates; and such list shall be 
sworn to by the master in the manner required by 
| law in relation to the manifest of the cargo. Any 
wilful refusal or neglect of any such master to comply 
with the provisions of this section shall incur the same 
penalties and forfeitures as are provided for a refusal or 
1 neglect to report and deliver a manifest of the cargo. 
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Sec. 9. That before any Chinese passengers are landed 
from any such vessel the Collector, or his Deputy, shall 
proceed to examine such passengers, comparing the cer- 
tificates with the list and with the passengers; and no 

passenger shall be allowed to land in the | nited States 
from such vessel in violation of law, 


Ske. 100 That every vessel whose master shall know- 
ingly violate «ny of the provisions of this act: shall be 
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deemed forfeited to the United States, and shall be li- 
able to seizure and condemnation mn any District of the 
United States into which such vessel may enter or in 
which she may be found. 


Sec. 11. That any person who shall knowingly bring 
into, or cause to be brought into the United States by 
land, or who shall knowingly aid or abet the same, or 
aid or abet the landing in the United States from any 
vessel, of any Chinese person not lawfully entitled to en- 
ter the United States, shall be deemed guilty of a mis- 
demeanor, and shall, on conviction thereof, be fined in 
a sum not exceeding one thousand dollars, and impris- 
oned for a term not exceeding one vear. 


Sec. 12. That no Chinese person shall be permitted 
to enter the United States by land, without) producing 
to the proper officer of Customs the certificate in this 
vet required of Chinese persons seeking to land from a 
vessel, and any Chinese person found unlawfully within 
the United States shall be caused to be removed there- 
from to the country from whence he came, by direc- 
tion of the President of the United States, and at the 
cost of the United States, after being brought before 
some justice, Judge, or commissioner of a court of the 
United States and found to be one not lawfully entitled 
to be or remain in the United states. 


Sec. 13. That this act shall not apply to diplomatic 
and other officers of the Chinese, or other governments, 
traveling upon the business of that. government. whose 
credentials shall be taken as equivalent to the certifi- 
cate in this act mentioned, and shall exempt them and 
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their body and househald servants from the provisions 
of this act as to other Chinese persons. 

Sec. 14. That hereafter no State court or court of 
the United States shall admit Chinese to citizenship; 
and all laws in conflict with this act are hereby re- 
pealed. | 


Three questions are presented on this appeal: 

Ist Has a Federal Court authority or jurisdiction 
to issue a writ of habeas corpus in the case of a Chines: 
person arriving at a port in the United States from a 
foreign port, who claims to be entitled to land and re- 


maim in the United States but who is prevented from 


landing by the master of the vessel on which he 
UTIVEs ? 

2d. Is the decision of the Collector of the Port on 
the right of said passenger to land final? 

vd. Can a Chinese laborer who has departed from 
the United States and has procured the certificate of 
identification entitling him to return, and lost the same, 
land, on making proof of such loss ? 


POINTS AND AUTHORITIES. 
I. 


CAN THE COURTS IN THESE CASES ISSUE WRITS OF HABEAS 
CORPUS ? 

It would hardly seem that this point requires an an- 
swer. It is an elementary principal that any restraint 
of the liberty of a person constitutes such imprisonment 
as will entitle him to the benefit of the writ. 
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The habeas corpus act provides that the writ shall 


extend to all cases of persons in custudy tn ciolution of 


a luw or treaty of :he United States. 
U.S. Rev. Stat., sec. 753 (2d ed. 1878). 
The treaty of November 17, 1850, between China 
and the United States, provides that teachers, students, 
merchants, travelers and all Chinese laborers who were 


residents of the United States at the date of the treaty, 


should be permitted to go to and come from the United 
States of their own free will and accord, and be ac- 
corded all the rights, privileges and immunities and 
exemptions which are accorded to che citizens and sub- 


jects of the most favored nations. 


22 U.S. Stat. at Large, p. 827. 
The Kestriction Act above quoted provides in Section 
4 for a certificate of identification to be issued to said 
laborers, and also provides in Section 3 that the provis- 
ions of said act shall not apply to laborers who de- 
parted from the United States between the date of 
the treaty and the passage of said act. Said act also 


provides, in Sec. 6, for a certificate of identification to 


he issued by the Chinese Government to merchants, 
students, travelers, diplomats, etc., and Justice Field 
has decided that Chinese born in the United States 
are citiz:ns thereof, and are not subject to the provis- 
ions of said act. é 

In re Look Tin Sing, 21 Fed. Rep. 905. 


Therefore, there are four classes of Chinese persons 
who are entitled to come to and remain in the United 
States. 
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Ist. Chinese laborers who were residents of the 
United States on November 17, 1880, and who de- 
parted therefrom prior to May 6, 1882. 

Chew Heong vs. U. 8., 112, U. S., 536. 

2d. Chinese laborers who departed after the passage 
of the Restriction Act, and who procured the certifi- 
cate of identification required by Section 4 thereof. 


3d. Chinese merchants, students, travelers, diplo- 
mats, etc., who produce the certificate of the Chinese 
Government required by Section 6 of said Act. 


4th. Chinese born in the United States. 


If any one of the persons mentioned in either one of 
the foregoing classes arrives at a port of the United 
States, and presents to the proper officers the proof of 
his rignt to land and, notwithstanding the presentation 
of such proof, is restrained and prevented from landing, 
either by the Collector or the captain of the vessel, and is 
kept in custody on board of said vessel. by said master, 
we respectfully submit that he is restrained of his liberty, 
and is in custody in violation of both a law and treaty 


. of the United States, and comes within the provisions 


of Section 753 above quoted, entitling him to.the bene- 
fit of the writ. 


‘‘ All persons imprisoned or under actual restraint, 
“except those who, by the habeas corpus act, are ex- 
“cluded, may apply to the proper court or judge for 
“the writ. It is not necessary that the imprisonment 
‘or restraint should be close confinement to entitle. a 
“party to the writ. Every restraint upon a man’s lib- 
“ertv is,in the eye of the law, an imprisonment, 
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“ wherever may }e the place or whatever may be the 
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“ manner in which the restraint is effected 
Hurd on Hab. Cor., p. 200 (2d ed.) 

“© Any forcible detention of a man’s person or control 
“over his movements is an imprisonment. Justice 
‘“ Baldwin defines imprisonment to be the detention of 
‘another against his will, depriving him of the power 
“of locomotion.” 

Church on Hab. Cor., See. 272. 

Lawson vs. Buzines, 3 Harr, (Del.) 418. 
U.S vs. Benner, 1 Baldwin, 259. 
Johnson vs. Tompkins, 1 Baldwin, 600. 

“The object of the habeas corpus act was to prevent 
“any wrongful or illegal restraint of personal liberty, 
‘and whenever a person is: deprived of the privilege of 
* ¢oing When and where he pleases, he is restrained of 
‘his liberty, and has aright to enquire if that restraint 
“he illegal and wrongful, whether it be by a jailer, con- 
“stable or private individual. It is not necessary that 
“the degradation of being incarcerated in a_ prison 
“should be undergone to entitle any citizen who may 
* consider himself unjustly charged with a breach of the 
“laws toa hearing. The whole spirit of the law is in 
“favor of liberty, and if the words were doubtful. they 
“ should be construed liberally in favor of that blessing.” 

Church on Hab. Cor., p. 35. 
~ Commonwealth vs. Ridgeway, 2 Ashm, 248. 

How then can there be any possible doubt, that a 
man who arrives in the port of San Francisco ona 
vessel from a foreign port, having a right to land, and 
intending to land, and who is forci bly and against. his 
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will forbidden to land and retained on board said ves- 
sel for the sole and declared purpose of forcibly and 
against his will carrying him out of the country to a 
foreign land, is restrained of his liberty in such sense 
as to entitle him to sue outa writ of habeas corpus? 
What other possible remedy has he against the party 
who thus restrains the freedom of his action, and who 
is about to forcibly and against his will, transport him 
out of the country? There is none. 


Writs of habeas corpus have been issued and heard 
in cases like the present by many of the federal judges, 
notably by Mr. Justice Field, Judge Lorenzo Sawyer 
of the Circuit Court, Judges Hoffman, Deady, Sabin 
and Ross of the District Court, Justice Greene of Wash- 
ington Territory, Judges Lowell and Nelson of the Cir- 
cuit Court of Massachusetts, from August, 1882, up to 
the present time, and we would be surprised to learn 
at this late day that all of these celebrated and learned 
judges have exceeded their power and authority. 

In the case of Chow Gow Pooi on habeas corpus, de- 
cided in the Circuit Court of California, the question as 
to the power of said court toissue writs in each case was 
suggested, and the Court, in its opinion, Sawyer, Hoff- 
man and Sabin, J. J., concurring, said: 

‘We are unanimously of opinion that when a Chi- 
‘nese person is detained on board of a ship and re- 
“fused the right to land, whether by the authority of 
‘the master, in pursuance of the provisions of the Re- 
“ striction Act or by refusal of the Collector to grant 
‘him permission to land, he is restrained of his lib- 
“erty under or by color of the authority of the United 
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‘ States, and that he is, as of common right, entitled to 
“sue out a writ of habeas corpus.” 
In re Chow Gow Pooi, 25 Fed. Rep., 77. 

We cannot do better than quote the decision of 
Judge Hoffman on the demurrer to the intervention in 
this case, which 1s as follows: 

HorrMan, J. “ The intervention filed by the Dits- 
trict Attorney challenges the jurisdiction of the court 
upon two grounds: First, that the petitioner is not re- 
strained of his liberty within the meaning of the habeus 
corpus act; Second, that the Collector has already inves- 
tigated and passed upon the petitioner's right to land; 
that the question is therefore res adjudicata, and that 
the court is bound by the Collector's decision, and has 
no rizht to further examine into the matter. 


1. It is admitted that the petitioner is of the Mon- 
golian race; that he is on board a steamer recently 
arrived at this port, from which he is not permitted to 
land. The mode of his restraint is not specified; but 
if restrained lawfully any force necessary to prevent his 
leaving the ship can rightfully be applied. It is not 
denied that it is the mtention of the master to retain 
him on board the ship until her departure, and then to 
convey him to the port in China from which he caine, 
unless in the meantime the petitioner may find means 
of getting on board some other ship, without landing 
on our shores, to be conveyed by her to some foreign 
country. Whether this proceeding be lawful may in- 
volve important questions of law and of fact. The 
petitioner is a free man, under our flag, and within the 
protection of our laws. If the denial, therefore, to the 


- EB Aap AOS het 


] 


7 


petitioner of the right to land, thus converting the ship 
into his prison-house, to be followed by his deportation 
across the sea to a foreign country, be not a restraint 
of his liberty within the meaning of the habeas corpus 
act, it is not easy to conceive any case that would fall 
within its provisions. 

The second objection raised by the District Attorney 
is that the Restriction Act commits to the Collector the 
duty of deciding upon the right to land of any Chinese 
person arriving in this country; that his decision: is 
final and conclusive, and that this court has no right 
to review it on the return of the writ of habeas corpus. 

This claim of exclusive jurisdiction on the part of 
the Collector must be derived from the provisions of 
the ninth section of the act of 1882; for no other sec- 
tion of the act affords the slightest color to such a 
pretension. Section 9 is as follows ; 

** Before any Chinese passengers are landed from any 
such vessel, the Collector or his Deputy shall proceed to 
examine such passengers, comparing the certificates 
with the list and with the passenger, and no person 
shall be allowed to land in the United States from 
such vessel in violation of law.” | 

It will be perceived that the duty imposed upon the 
Collector is to make the examination mentioned in the 
section. He is not, in terins, directed to prevent the 
landing of passengers, but it may reasonably be inferred 
from the clause which forbids any passengers to be land- 
ed in violation of the law that it was intended that 
he should carry out that provision. But the section 
affords no color to the extraordinary pretension that 
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the result of that examination shall be final and con- 
clusive upon the rights of passengers. Such an abroga- 
tion of the writ of Aabeas corpus, which has always been 
considered among English-speaking peoples the most 
sacred muniment of personal freedom, must be unmis- 
takably declared by Congress before any court could 
venture to withold its benefits from any human being, 
no matter what his race or color. 


It seems to have been in some quarters overlooked 
thatthe Restriction Act does not prohibit the coming into 
this country of all Chinese persons. 

First. The restriction is, both by the treaty and the 
act of Congress, confined to Chinese laborers; and per- 
sons Other than Chinese laborers are not prohibited 
from landing. The passenger arriving here, therefore, 
may be a Chinese merchant, student, traveler from cu- 
riosity, or other person not a laborer. The inquiry into 
his stutus in this respect is often exceedingly difficult. 
Second. We may also hold a certificate issued by the 
Custom House authorizing him to re-enter the United 
States. The question whether such certificate has been 


fraudulently obtained, and whether the person holding 


it is entitled to its protection, is frequently raised, and 
often very difficult of solution. Zhird. He may also, 
under the decision of the supreme court, be entitled to 
land without a certificate if it shall appear that he re- 
sided in the United States at the date of the treaty and 
departed therefrom before the Restriction Act went into 
operation, and before it was possible for him to obtain 
a return certificate from the Custom House. This in- 
quiry also is exceedingly difficult. Fourth. He may 
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be entitled to land on the ground that he was born in 
this country, and has therefore the full rights of an 
American citizen. 


Here, also, difficult questions of fact may arise for 
determination. The Collector who, it is suggested, is 
charged with the exclusive decision of these questions 
is not of necessity a lawyer. He discharges his duties 
by deputy. He is not authorized to administer oaths 
tu witnesses, nor to compel their attendance. The dis- 
charge by him of the duties heretofore supposed to be- 
long to the judicial department of the government 
would be almost impracticable, unless the other duties 
of his office be neglected. It is believed that in this 
class of cases the Collector has rarely personally con- 
cerned himself with their examination. If Iam right 
in the opinion that a Chinese person, like every other 
human being in this country, 1s entitled to the benefits 
of the writ of habeas corpus in order that it may be ju- 
dicially ascertained whether the restraint of his liberty 
be lawful or unlawful, to require the court in its inves- 
tizations to be governed by the decision of an executive 
officer, acting under instructions from the head of the 
department at Washington, would be an anomaly 
wholly without precedent, if not a flagrant absurdity. 


The right to a writ of habeas corpus is the right to 
have the lawfulness of the restraint to which the peti- 
tioner is subjected inquired into by the courts; to be 
adjudged and determined by the law of the land. : It 
has not as yet been committed to any purely executive 
officer.”’ 


In a late communication addressed by the Hon. Lo- 
renzo Sawyer, Judge of the U. 8. Circuit Court, of Cal- 
ifornia, to the Hon. W. W. Morrow, Congressman from 
this State, under date of November 26, 1857, the said 
Judge, in speaking of the power of the courts to issue 
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writs of habeas corpus in those cases, says : 


‘The Collector and press deny the jurisdiction of the 
“courts to issue writs of Aabeas corpus in these cases. 
“The Cireuit and District Courts have decided other- 


“wise.” 


“The Cireuit and: District Courts have sustained the 
ade and 


+ jurisdiction, where the question has been ui 


“argued. The Cireut Gourt, Mr. Justice Field presid- 
‘ing, took and exercised jurisdiction in many cases, 


** sometimes discharging and sometimes remanding the 


petitioner. 


In re Look Tin Sing, 10 Saw., 


“re Ah Kee, ib. 537; In re Ah Moy, ib. 345. 


© Kew Ock, ib. 371; In re Chew Heong, ib. 361. 


oO" 


500; In 


In re 


And 


‘the Supreme Court of the United States has, also, in 
“ several cases, taken and exercised appellate jurisdic- 
“tion in these cases, thereby recognizing the jurisdic- 


‘¢ tion. 


Thus in Chew Heong vs. the United States 


«112 U.S. 557, the Supreme Court heard and decided 
‘the case on its merits, reversing the judgment of the 
“Court below, remanding the petitioner, and ‘ re- 
‘ manded the case for further proceedings not incon- 


‘sistent with this opinion’ (p. 560). 


Whereas, if 


“there was no jurisdiction, the Supreme Court should 
‘have dismissed the appeal, and remanded the case to 
“the Circuit Court, with directions to dismiss the peti- 


te 
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“tion and remand the prisoner for want of jurisdiction , 

“or else have affirmed the judgment of remand, on the 

te “round that the Circuit Court had no jurisdiction to 

’ ‘‘ make any other order in the case. It may be that no 

x- ‘“‘ question as to the jurisdiction was raised in the Su- 

> “‘ preme Court. But, concede this to be so, that court 

“is not slow to reject cases for want of jurisdiction 

‘- when proper, even though the question has not been 

ee “raised by counsel, as an examination of the Supreme 
“Court reports will show. 


“The action of the Supreme Court and of the Circuit - 

‘Court, one of the Justices of the Supreme Court pre- 

A “ siding, recognizing and exercising the jurisdiction and 
: “the decision on the circuit in cases where the ques- 
‘tion was raised and argued, sustaining the jurisdic- 
“tion, ought at least to have as great weight as the as- 
“serted assumption of the Collector of the Port to the 
“contrary, however able and sound a lawyer he may be. 


4 
‘It Kas been decided upon full argument by Justice 
“ Fiehy, the Circuit and two District Judges concurring, 
‘thay children born in the United States of Chinese 
chi fents residing therein, and not engaged 1 in the ser- 
rs of the Chinese Conenamnel: are citizens of the . 
ei United States under the provisions of the Fourtéenth 
“aw” <¢ Amendment to the Constitution, which provides that 
“All persons born * * * in the United States 
‘ ‘© and subject to the jurisdiction thereof are citizens of 
“the United States,’ ete. (Look Tin Sing, 10:Saw., 
‘¢ 353). As to such persons, under the Fourteenth 
« Amendment, no restrictions can be placed on their re- 
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“turn other than such as are applicable to all other 
‘* American citizens. 


‘“ A considerable number of Chinese youth born in v4.0 
“the United States, and who are citizens thereof, ae 
‘who went to China with their parents or friends and fa 
‘returned, have been discharged on hubeas corpus by ‘ 
“reason of their right to enter as citizens of the United 
“ States, the Collector having refused to permit them 
‘‘to land as in the case of prior residents. I suppose 
“if you yourself should take a trip around the world A 
“and come to San Francisco from Hongkong, and the 
‘¢Collector should decide that you are a Chinaman, re- 
“fuse to permit you to land because you have no cer- 
* tificate, and you were about to be forcibly, and against 
‘your will, carried back to China, you would, as a law- 
“yer, as well as a man, consider yourself unlawfully re- 
‘strained of your liberty and entitled to a writ of 
* habeas corpus upon which your right to land could 
‘‘be re-examined by the courts; and that the courts ) 

“ would have jurisdiction to issue the writ. If not so A. 
‘entitled, then there is no other remedy under the law 
‘as it now stands, and you would have to go back. I 
‘ suppose a citizen, by reason of his birth in this coun- 
“trv, of Chinese parentage would be entitled to the 
‘‘same remedies as a_ citizen of Caucasian parentage, 
‘and that the courts would have the same jurisdiction 
“to determine whether he is such a citizen as_ they 
‘* would to determine whether you are a Caucasian citi- 
“gen when the citizenship is denied by the Collector. 
“Under the Fourteenth Amendment, every person 
“within the United States is entitled to the equal pro- 
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“ tection of the laws, which includes the same remedies. 
“The Collector’s determination of other questions in 
“the administration of his office is not conclusive. 
‘‘ Suits are almost continually pending in the courts tu 
‘“‘ recover duties illegally collected, where he has decided 
‘“‘the goods to be liable to the duties collected, and _re- 
“‘coveries are not infrequently had. What reason is 
“there, in the case of Chinese claiming the right to 
‘enter under the treaties and the Acts of Congress, for 
“ the decision of the Collector being final, that does not 
“equally apply to his decisions in other cases.” 


IT 


IS THE DECISION OF THE COLLECTOR OF THE PORT ON THE 
RIGHT OF THE PASSENGERS TO LAND FINAL ? 


All that has been said on the preceding point is ap- 


plicable to this. 


It will be observed that the power vested in the Col- 
lector under the Restriction Act, Section 9, is restricted 
to comparing the certificates of the passengers with the 
steamer list. noe 

No clause can be found in the act or in any law of 
the United States that vests the Collector, either ex- 
yressly or inferentially with such unlimited power that 


_~~“his decision is final and not subject to review by the 


courts. | | 

If the position of the Collector is tenable, then it 
may truly be said that his power is greater even than 
that of the President of the United States, but we do 
not think that Congress has as yet deemed it advisable 


24 


to vest » subordinate official like the Collector of the 
Port with autocratic power. 
IIf. 


CAN A CHINESE LABORER WHO PROCURED THE CERTIFICATE 
OF IDENTIFICATION ENTITLING HIM TO RETURN, AND 
LOST THE SAME, RE-ENTER ON MAKING THE NECESSARY 
PROOF OF SUCH LOSS? 

Section four of the Restriction Act, as amended in 
1884, provides that for the purpose of property iden- 
tifying Chinese laborers, and in order to furnish them 
with the proper evidence of their right to go from and 
come to the United States of their own free will and 
accord, the Collector of Customs shall, in person or by 
Deputy, go on board each vessel having on board any 
such Chinese laborer, and cleared or about to sail from 
his District to a foreign port, and on such:vessel make 
a list of all such Chinese laborers, which shall be en- 
tered in registry-books, to be kept for that purpose, in 
which shall be stated the name, age, occupathgn, last 
place of residence, physical marks or peculiarities, and 
all facts necessary for the identification of each of such 
Chinese laborers, which book shall be safely kept. in 
the Custom House; and every such Chinese laborer .80 
departing from the United States shall be entitled to, 
and shall receive upon application therefor, from the 
Collector or his Deputy, at the time such list is taken, 
a certificate, signed by the Collector or his Deputy, 
which certificate shall contain a statement of the 
name, age, occupation, last place of residence, personal 
description, and facts of identification of the Chinese 
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25 
laborer to whom the certificate is issued, corresponding 
with the said list and registry in all particulars. 


The certificate therein provided for entitles the 
Chinese laborer to whom the same is issued to return 
to and re-enter the United States upon producing and 
delivering the same to the Collector of Customs, and 
it is further provided that said certificate shall be the 
only evidence permissible to estabish his right of re- 
entry. — 

Article 2 of the Treaty of 1880 provided that Chi- 
nese laborers who resided in the country at the date of 
the treaty should be permitted to go from and come to 
the United States of their own free will and accord; 
and the only object Congress had in view in the enact- 
ment of Section 4 was to provide the class of laborers 


....referred to in Article 2 of the treaty with an easy 


means of identification in order to facilitate their re- 
éntry. 


Congress certainly did not intend when it imposed 
the onerous conditions required by Section 4, to make a 
mere piece of paper, which, of itself, has little or no 
intrinsic value, and is liable to be destroyed by fire or 
lost through accident, the only evidence. 


If a Chinese laborer who is about to return to China 
is registered, and procures the issuance and delivery to 
him of the prescribed certificate, he has done all that 
the law requires, and if he is unfortunate enough to 
lose the certificate, why may he not on his return, prove 
his right to re-enter by the register, of which the cer- 
tificate is merely a copy? The intent and spirit of the 
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statute is simply that the laborer shall be identified on 
his return, and the register is certainly as competent 
to prove this identification as the certificate. 

If x» man loses a deed of real property or a certifi- 
cate of stock in a mining corporation, no one would 
contend that thereby he loses his title to the real estate 
or his interest in the corporation. In the one case he can 
produce a certified copy of the deed from the record, 
and in the other the books of the corporation, and in 
either case such evidence is as competent in a court of 
justice as the original deed or certificate, if the loss of 
said deed and certificate has been established by com- . 
petent testimony. : 

In this case the loss of the certificate was proved by 
competent testimony, the identity of the passenger was 
satisfactorily established, and it was shown that no one 


had produced or been landed on the certificate. 
We respectfully submit, therefore, that the judgment 
of the Circuit Court should be affirmed. 
THOS. D. RIORDAN, 
Att’v for Respondent. 
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I. 


The possession of said parcels of Jand is and has been in this com- 
plainant from the vear 1850 down to the time of the commencement 
of this action. 


HI. 


That said parcels of land are situated west of Larkin street, within 
the corporate limits of the city.of San Francisco, as defined in the 
act incorporating said city, passed by the Legislature of the State of 

California on the 15th day - April, 1851, hereinafter referred to. 


IV. 

That on and before the Ist day of January, A.D. 1855, plainut? 
was, and ever since has been down to the time of the commencement 
of this suit, in the actual possession of the above-deseribed premises, 
occupying and claiming the same in his own right as the owner 


thereof adversely to the claim of the late city of San Francisco and 
to the defendant herein, the successor to said city, and to all others. 


V. 

That at and prior to the acquisition of the territory of Califoruia 

by the United States from Mexico, in the year 1848, by the treaty of 

Guadalupe Hidalgo, there was existing at the place after- 
G wards called the city of San Francisco a town or pueblo, 

claiming title in ber corporate capacity to four square leagues 
of land, including the land berein described, which town or pueblo 
continued till after the organization of the State of California and 
until the incorporation of the city of San Francisco, as hereinafter 
stated. — 

VI. 

That afterwards the Legislature of California passed an act enti- 
tled “An act to incorporate the city of San Francisco,” ——— 
April 15th, 1850, whereby the inhabitants of the city of San Fran- 
CISCO, including those within the former pueblo limits, were consti- 
tuted a body er and corporate, in fact and in law, ‘by the name 
and style of the “city of San Francisco,” and the legislative power 
of said city was, by said act, vested in a mayor and a common 
council, consisting of a board of aldermen and’a board of assistant 
aldermen. 


VIL. 


That afterwards the Legislature of the State of California passed 
another act, approved April loth, 1851, entitled “An act to reincor- 
porate the city of San Francisco,” ‘whereby the act last before named 
was repealed, and the people of the city of San Francisco within 

certain limits hereinafter specified, including those within 
‘ said pueblo limits and within said _tirst incorporation, were 
continued and organized as a body politic and corporate 
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under the name and style of the “city of San Francisco,” with 

power of perpetual succession, and with power expressly given by 

said charter to purchase, receive, and hold property, real and per- 

— and to sell or otherwise dispose of the same for their common 
enent. 


VIII. 


That by the said act of reincorporation the legislative power of 
said city was vested in a mayor and a board of aldermen and a 
board of assistant aldermen, composing the common council of said 
citv. 


IX. 


That afterwards the Legislature of the State of California passed 
an act entitled “An act to reincorporate the city of San Francisco,” 
approved May 5th, 1855, which went into effect on the first Monday 
of July, 1550. , 7 

X. 


That by the act last named the corporation known as the city of 
San Francisco, organized under said act of 1851, was continued as a 
body politic and corporate, in name and in fact, by the name and 

style of “the city of San Francisco,” with the right of per- 
Ss petual succession by that name, and with the right and power 

to purchase, receive, hold, and enjoy rea] and personal prop- 
erty, and to sell and convey, mortgage, and dispose of the same for 
the common benefit; that said act of incorporation gave said com- 
mon council power also to “ confirm, dispose of, and make all needful 
rules and regulations respecting the title to lands or other property 
of the city.” : : 


XI. 


That in and by said act of incorporation the legislative power of 
said city was vested in a mayor and a board of aldermen, and a 
board of assistant aldermen, composing the common council of said 
city. | 


XIT. 


That afterwards the Legislature of the State of California passed 
an act entitled “An act to repeal the several charters of the city of 
San Francisco, to establish the boundaries of the city and county 
of San Erancisco, and to consolidate the government thereof,” ap- 
proved April 19th, 1856. cose 


XITL. 


That by the act last named the former charters were repealed, and 
the said city of San Francisco was continued a body politic and 
corporate in name and in fact by the name of the city and 

% county of San Francisco, with perpetual succession, and all 
the rights and property of said city of San Francisco were by 
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said act vested in said city and county of San Francisco (the de- 
fendant herein), organized and incorporated by the act last named ; 
and said city and county was made the legal successor to the rights, 
duties, and liabilities of said city of San Francisco. 


XIV. 
That the aét last named is commonly known and called “ the con- 
solidation act ;” that the legislative power of said corporation under 


said consolidation act was vested in a board of supervisors and a 
president of the board of supervisors. 


XV. 
That said consolidation acé took effect July 1st, 1856, and the same 
still continues in full force and operation. 


XVI. 
That by subsequent legislation the name and title of the presiding 
officer of said board of supervisors and chief executive officer of said 


city and county of San Franeisco was changed from that of “ presi- 
dent of the board of supervisors” to that of mayor. 


XVII. 


That the parcels of land herein mentioned as the subject 

10 of this action are situated within the limits of the former 

pueblo and within the corporate limits defined in each and 

all of the acts of incorporation herein mentioned, and they are a 

part of the four square leagues of land claimed by said pueblo and 

afterwards claimed and petitioned for by and confirmed to said city, 
as hereinafter stated. | 


XVITI. 


That on the 2d day of July, 1852, the city of San Francisco, then 
organized as a corporation under said act of May 15th, 1851, pre- 
sented her claim as successor to said pueblo and petition for con- 
firmation to four square leagues of land, including the land herein 
mentioned, to the board of commissioners, organized and acting 
under the act of Congress entitled “An act to ascertain and settle 
private land claims in the State of California,” approved March 34d, 
1851, which claim was confirmed by said commissioners ; and after- 
wards, on the 18th of May, 1865, said claim was finally confirmed 
by the decree of the circuit court of the United States for the district 
of California, to which court said claim and petition had been trans- 
ferred by Taw. | | 

XIX. | 
That said final decree of confirmation was for four square leagues 
of land, by description including the premises in controversy, 
11 and the said decree in terms declared that “this confirmation 
is In trust for the benefit of the lot-holders under grants from 
the pueblo, town or city of San Francisco, or other competent au- 
thority.” : 


MILO HOADLEY VS. THE CITY & COUNTY OF SAN FRANCISCO. 


XX. 


That the common council of said city of San Francisco passed an 
ordinance, number 822, entitled “An ordinance for the settlement 
and granting of the land titles in the city of San Francisco,” which 
was approved by the mayor of said city of San Francisco, June 20, 
1855, wherein by the first and second sections thereof it is. ordained 
as follows: 

“Section 1. It shall be the duty of the mayor to enter at the 
proper land office of the United States, at the minimum price, all 
the lands above the natural high-water mark of the Bay of San 
Francisco, at the time of the admission of California into the Union 
as a State, situated within the corporate limits of the city of San 
Francisco, as defined in the act to incorporate said city, passed April 
15th, 1851, in trust for the several use, benefit, and behoof of the 
occupants or possessors thereof, according to their respective inter- 
ests. = 
“Sec. 2. The city of San Francisco hereby relinquishes and grants 

all the right: and claim of the city to the lands within the cor- 

12 porate limits to the parties in the actual possession thereof, 

by themselves or tenants, on or before the first day of January, 

A. D. 1855, and to their heirs and assigns forever” (with certain 
exceptions therein specified). | 


XXI. 


The premises first hereinabove described are a part of the land 
so relinquished and granted to the possessors, and not within any 
of the exceptions in said ordinance. 


XXIT. 


That said ordinance 822 contained the following further provis- 
10S, V1Z: 

“Sec. 3. The patent issued or any grant made by the United 
States to the city shall enure to the several use, benefit, and behoof 
of the said possessors, their heirs and assigns, mentioned in the pre- 
ceding section (meaning said sec. 2), ‘as fully and effectually to all 
intents and purposes as if it were issued or made directly to them 
individually and by name.’” 

And said ordinance further provided, in section 5 thereof, that the 
city should have the right to lay out and open streets through the 
granted premises, whenever the city deemed it expedient, without 
expense to the city, at the entire expense of the adjacent property ; 

and, further, by section 6 thereof, that said city might lay out 
13 and reserve upon the said lands public squares which shall 

not embrace more than one block corresponding in size to 
the adjoining blocks, and that the selections shall be made within 
six months from the passage of this ordinance, and that the city 
shall not, without due compensation, occupy for all municipal and 
public purvoses, after laying out the streets, more than one-twentieth 
part of the land in possession of any one person. Said selections 
were, by the terms of section 8 of said ordinance 822, to be made by 
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a commission to consist of three persons, to be chosen by the com- 
mon council, “who shall report the same to the common council 
for its approval; and, upon such approval, deeds of release to the cor- 
poration for lands thus selected shall be executed, acknowledged, 
and recorded, in which deeds shall be specified the uses for which 
they are granted, reserved, and set apart respectively;” and also the 
further provision, in section 11 thereof, that nothing contained In 
this ordinance shall be construed to prevent the city from contin- 
uing to prosecute to a final determination her claim, now pending 
before the United States land commission for Pueblo lands, for the 


several use, benefit, and behoof of the said possessors mentioned in. 


section 2 as to the lands by them so possessed, and for the 
14 proper use, benefit, and behoof of the corporation as to all 
other lands not hereinbefore released and confirmed to the 
said possessors. 3 : 
Plaintiff never made, executed, or acknowledged any deed of re- 
lease or conveyance to the said corporation for any of the lands se- 
lected by said commission, nor for any of the lands herein referred 
to; nor was any deed of release ever asked or demanded of plaintiff 
by said corporations or either of them ; nor was any compensation 
ever paid, tendered, or offered to him for any of said land; nor for 
any excess so selected by said commission over the one-twentieth of 
said land in his possession. 


NAIL. 


That at the time said ordinance 822 was passed and approved 
as aforesaid the common council of said city was organized and act- 
ing under and by authority of said charter of 1851; that is to say, 
the said act: of the Legislature of the State of California entitled 
“An act to reincorporate the city of San Francisco,” approved April 


15th, 1851. 
XXIV. 


That under and by the terms of the act last named the said com- 
mon council had full power and authority to pass said ordinance 
822, and the mayor had full power and authority to approve 

15 the same, and the said ordinance when so passed and ap- 
proved as aforesaid became and was a legal and valid ordi- 
nance, and vested all the title of said city to said land in plaintiff, 
who was the actual possessor thereof all the time from January Ist, 
1855, up to the time of the introduction of said ordinance in the 
said common council and down to the commencement of this action. 


XXYV. 
No selections were made of any lots or squares by said comimission 


nor by said city for public uses within six months from the pas- 
sage of said ordinance 822. 


, AXVI. 
That afterwards the common council of the city of San Francisco 
passed another ordinance, number 845, entitled “ Ordinance provid- 
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ing for selecting and designating public squares and reservations 
for hospitals, fire-engines, and school purposes, and for adopting the 
plan of streets in the western and southwestern portions of the city, 
according to the provisions of ordinance 822,” which was approved 
by the mayor of said city September 27th, 1855, wherein and 
whereby the said city, through its common council, did ordain and 
enact as follows, in section one thereof: That “the board of aldermen 
and the board of assistant aldermen shall meet in joint con- 
16 vention at their next regular meeting after the passage of 
this ordinance, and proceed to elect three commissioners, who 
shall have the powers and proceed to discharge the duties specified 
in section 8 of said ordinance number 822.” | 
“Section 2. It shall be the duty of the city surveyor, acting in 
conjunction with the said commissioners, and with their concur- 
rence, to furnish, by way of recommendation, to the common coun- 
cil, within one month from the date of their appointment, a plan 
for the location and dimensions of the streets to be laid out within 
the city limits west of Larkin and southwest of Johnston streets, 
upon which plan shall also be designated the lots and grounds se- 
lected by the said commissioners for the use of the city, under the 
provisions of the aforesaid ordinance number 822.” 
“Sec. 3. The said ordinance number 822, referred to in the pre- 
ceding section 1, is hereby reordained, ratified, and confirmed in all 


ee ~ 


its parts.’ 


XXVIT. 


That afterwards, to wit, November 12th, 1855. said board of alder- 
men and board of assistant aldermen met in joint con¥ention and 
selected three commissioners, as provided in said ordinarices 822 and 
§-45. | f 


17 XXVIII. 


That afterwards the city surveyor, acting in conjunction with said 
commissioners so selected, and with their concurrence, did make and 
furnish, by way of recommendation, to the common: council the 
map or plan of the city hereinafter mentioned; but said map or 
plan was not made or presented to the common council until April 
19th, 1856. 

XXIX. 

That in making said map said commissioners violated their in- 
structions, powers, and duties, as defined in said ordinances 822 and 
845, in this, among other things: That upon said map they laid out 
six squares or plazas, each embracing four blocks instead of a single 
block in size, corresponding with the adjoining blocks, as provided 
in section 6 of ordinance 822; one of which squares of four blocks 
the said commissioners designated on said map as “Alta plaza,” in- 
cluding the parcel of plaintiff’s land first above: described, and 
another of said squares, embracing four blocks, said commissioners 
designated on said map as “ Hamilton square,” including the parcel 
of plaintiff’s land secondly above described. 
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That said commissioners reported said map, with their said 


18 selections thereon designated (so made by them in disregard | 


of their power and instructions), to the common council, their 
constituents, for approval April 19, 1856, and not before, and said 
common council never did approve said map or plan, but refused 
to approve the same. | 
AXXI. 

That no selection of land for public or municipal purposes was 
made by said city or by said commission from the lands mentioned 
in said ordinance 822 within six months after the passage of said 
ordinance 822, nor did said commissioners make or report said map, 
or any map or plan or selections, to the common council for its ap- 
proval for more than six months after their appointment, and not 
until the 19th day of April, 1856. 


XXXIT. 


That the said land of plaintiff so included in said squares was 
more than one-twentieth and more than a tenth of the whole of the 
land in his possession mentioned in said ordinance 822 after laying 
out the streets through the same by the city and now existing, and 
no compensation has been made, offered, or tendered to plaintiff for 
any land nor for said excess over one-twentieth. 


XXXITI. 


That said common council which passed said ordinance 845 
19 Was organized and acting under the charter of 1855, so called ; 
that is to say, under said act of the Legislature of the State 
of California entitled “An act to reincorporate the city of San Fran- 
cisco,” approved May 5, 1855, which act went into effect on the first 
Monday in July, 1850. 
XXXIV. 

That under and by virtue of the act last named said common 
council had full power and authority to pass said ordinance 845, 
and the mayor had full power and authority to approve the same ; 
and the said ordinance when so passed and approved as aforesaid 
became effective and was a legal and valid ordinance and confirmed 
the said ordinance $22, and gave all the title of said city in said 
parcels of land to plaintiff. 

AXXYV. , 

That on the 16th day of October, 1856, the board of supervisors 
of the city and county of San Francisco (organized and acting 
under said consolidation act of 1856) passed an order, of which the 
following is a copy, Whereby they did ordain— 

“That the plan or map of the western addition reported by the 
commission created under an ordinance of the last common council 


AMON RANE pig me 


See wee 


~ 


B sisnien ibe: at 


MILO HOADLEY VS. THE CITY & COUNTY OF SAN FRANCISCO. 9 


of the city of San Francisco be adopted by this board, and 
20 be declared to be the plan of the city in respect to the loca- 
tion of streets and avenues and the reservation of squares 
and lots for public purposes in that portion of the then incorpo- 
rated limits of said city lying west of Larkin and southwest of-John- 
ston streets.” 
That the map or plan referred to in said order is the same map 
made by said commission and reported to the common council, as 
above stated, April 19, 1856. 


XXXVI. 


That afterwards, to wit, March 11th, 1858, the Legislature of the 
State of California passed an act entitled “An act concerning the 
city of San Francisco, and to ratify and confirm certain ordinances 
of the common council of said city,” which act was approved at the 
date last named. 


XXXVII. 


That in and by said act the above-mentioned ordinances 822 and 
845 of said common council, and also the said order of the said 
board of supervisors last above recited, are set out and recited at 
length, and afterwards said act contains the following enactment 
ratifying and confirming the same, in wé@rds and figures following : 

“ Be it therefore enacted, That the within and before recited order 

and ordinances be, and the same are hereby, ratified and con- 
21 firmed, and all the laud entered or to be entered in the 

United States land office, in pursuance of section one of the 
first recited of said ordinances, in trust, shall pass and inure to and 
be deemed to have immediately vested in the occupants thereof, for 
their-several use and benefit, according to their respective interests 
in execution of the trust designated in an act of Congress entitled 
‘An act for the relief of citizens of towns upon the public lands of 
the United States under certain circumstances,’ approved May 23rd, 
one thousand eight hundred and forty-four, as extended and applied 
by an act of Congress entitled ‘An act to provide for the survey of 
the public lands in California, the granting of pre-emption rights 
therein, and for other purposes,’ approved March 3d, one thousand 
eight hundred and fifty-three, and it shall be the duty of all courts 
and officers to take judicial notice of the said order and ordinances, 
as hereinbefore recited, without further proof, as fully and effect- 
ually to all intents and purposes as if they were public acts of the 
State Legislature.” : 

“Sec. 2. That the grant or relinquishment of title made by the 
said city in favor of the several possessors by sections two and 
three of the ordinances first above recited ” (meaning said ordinance 

§22) “shall take effect as fully and completely, for the pur- 
22 pose of transferring the city’s interest and for all other pur- 

poses whatsoever, as if deeds of release and quit-claim had 
been duly executed and delivered to and in favor of. them individu- 
ally and by name, and no further conveyance or other act shall be 
necessary to invest the said possessors with all the interest, title, 
2—1012 : 
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rights, benefits, and advantages which the said order and ordinances 
intend or purport to transfer or convey, according to the true inter- 
est and meaning thereof.” : 
: XXAVITT. 
The said ordinances 822 and 845 and the said order of said board 
_of supervisors herein above referred to are the same as those set forth 
and recited in the above-mentioned act of the Legislature of the State 
of California and as printed and published in the Public Acts of the 
Legislature of the said State (at pages 52, 53, 54, 59, and 56 for the 
vear 1858), and the said ordinances and order and said act rati- 
fying the same are now hereby referred to for greater certainty and 
made a part of this amended complaint. 
XXXIX. 

That afterwards the Congress of the United States, pending the 
city’s said petition for confirmation, passed an act, approved July 
Ist, 1864, entitled “An act to expedite the settlement of titles to 
| lands in the State of California,” wherein, and by the fifth 
23 section thereof, it was enacted “That all the right and title of 

the United States to the Jands within the limits.of the city of 
San Francisco, as defined in the act incorporating said city, passed 
by the Legislature of the State of California on the 15th of April, 
one thousand eight hundred and fifty-one, are hereby relinquished 
and granted to the said city and its successors for the uses and pur- 
poses specified in the ordinances of said city ratified by an act of the 
Legislature of said State, approved on the 11th of March, 1858, en- 
titled ‘An act concerning the city of San Francisco and to ratify and 
confirm certain ordinances of the common council of the city,” with 
certain exceptions therein mentioned. 


XL. 


The premises herein deseribed, the subject of this suit, are within 
and a part of the land relinquished and granted by said act of Con- 
gress, as therein mentioned, and not within or any part of any of the 
“exceptions mentioned in said act of Congress. 


XLI. 


That, by virtue of the grant to the said city and its successors in 

said act of Congress, and of the grant and confirmation by said city 

to the possessors In said ordinances, and of the possession of 

24 said land. by plaintiff as aforesaid and of said decree of con- 

firmation by said circuit court, plaintiff has become and now 

is the owner, seized in fee-simple absolute, of the parcels of land 
above described. 


XLII. 

That said order passed by the board of supervisors of said city 
and county October 16, 1856, above mentioned originally, when 
passed or when confirmed by the Legislature as aforesaid, had no 
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other purpose or effect than to adopt a then existing plan or map 
of said city—that is to say, the said map made and reported by said 
commission—and did not (as the defendant falsely pretends) relate 
to or effect the title to any land outside of the streets thereon de- 
lineated, nor does it in any manner impair, modify, or repeal said 
ordinances or either of them, nor the grants thereby made, or divest 
plaintiffs title to the above-described premises granted to him by 
said ordinances, but said order left the said ordinances and the 
grant to plaintiff therein in full force and operation in all their 
parts. 
XLITI. 


That the defendant herein, contriving to annoy and injure plain- 

tiff and to cast a cloud upon his title to said Jand, falsely and un- 

justly pretends that plaintiff is not the owner nor entitled to 

2 the possession of said premises, but that defendant is the 

owner, and that defendant has the right to, the possession 
thereof for the purpose of public parks or squares. 


XLIV. 


That by the means herein mentioned, and not otherwise, plain- 
tiff’s lands herein described falsely and improperly appear on said 
map as within and a portion of said squares falsely called public 
squares, but none of said land was ever in fact in the use, occupation, 
or possession of defendant, nor of the public; but, on the contrary, 
the same has been in the continuous and exclusive use and occu- 
pation of plaintiff, claiming the same in his own right from the 
vear 1850 down to the time of the commencement of this action. 

XLY. 

That upon the facts above stated, and with no other right or title 
thereto, defendant falsely claims and pretends that said land is not 
the property of plaintiff, and that said act of Congress of 1864 gave 
plaintiff no title thereto, but that the same is in and a'part of the pub- 
lic parks of said city and dedicated to public use, and that plaintiff 
is an intruder thereon, whereby purchasers of real estate are misled 
and falsely made to believe that the plaintiff has no title to said 

land, but that the same isa part of the said squares falsely by 
26 defendant called public squares, and that plaintiff is but an 
intruder thereon. 
XLVI. 2 

That by reason of the grant of the Jands in said ordinances and in 
said act of Congress, being to the possessors as a class, without nam- 
ing them, the title of plaintiff to said premises, though in fact good, 
depends upon various acts in pais to establish his possession and 
title to said land, of which acts of possession there was no record, by 
reason whereof the aforesaid false and groundless pretensions of de- 
fendant in claiming said land and in allowing it to stand on said 
map, appearing as a part of said so-called public squares, casts a 
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cloud and distrust upon plaintiff’s title thereto, so that it has become 
unmarketable, and plaintiff cannot sell or dispose of the same in any 
manner for one-half its real value ; all of which actings, doings, and 
pretensions are contrary to equity and good conscience, and tend to 
manifest wrong and injury to plaintiff in the premises. 


XLVII. 


That said land above described, the subject of this action, is of the 
value of twenty thousand dollars and upwards. : 


ALVIITI. 


Plaintiff further avers that defendant has not had, nor has 
27 any predecessor in interest of defendant held or had, the pos- 
session of the property in dispute herein at any time within 
five years nor within ten years prior to the commencement of this 
action; but, on the contrary, plaintiff for more than nineteen years 
immediately prior to the commencement of this action has been in 
the actual, bona fide, uninterrupted, and continuous possession of 
said property hereinbefore described, claiming the same adversely 
to the defendant and against the predecessors in interest of defend- 
ant and against the whole world; and that the defendant should 
not be permitted to set up any claim in orto said property, because any 
and all claims which the defendant may have or pretend to have in 
or to said property is barred by the statute of limitations of the State 
. of California, and by section 319 of the code of civil procedure of the 
State of California. The defendant made no demand nor com- 
menced any suit against plaintiff for said land, though he held and 
possessed the same adversely to defendant and said city, the prede- 
cessor of defendant, for more than fourteen years after the passage 
of said ordinance $22, and for more than five years after said act of 
Congress prior to the commencement of this action, with full knowl- 
edge on the part of defendant and said city of plaintiff’s possession 
and adverse claim to said land, whereby defendant abandoned 
28 all right to said land, and should be estopped in equity from 
now setting up any right or title thereto or to the possession 
thereof. 
NXLIX. 


And forasmuch as plaintiff can only have adequate or proper 
relief in the premises in this honorable court, where matters of this 
nature are properly cognizable and relievable, plaintiff prays that 
it may be herein ordered, adjudged, and decreed that plaintiff was 
at the time of the commencement of this action, and that he still is, 
the true and lawful owner, seized and possessed of all and singular 
the above-described parcels of land, oa every part thereof, and that 
the defendant has no right, title, or interest therein, and that the 
said lands are no part of any public square, park, or plaza, and that 
the defendant has no right, power, or authority to claim or designate 
them as such upon said map or otherwise, and that they never 
were dedicated to public use, and that the defendant be forever en- 
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. joined and restrained from asserting any right or title therein or 
thereto as against plaintiff, either for the purpose of a public square 
or otherwise, and for such other or further order, decree, or relief in 
the premises as may be just. 
San Francisco, Cal., October 15th, 1878. 
S. W. HOLLADAY, 
Attorney for Plaintiff. 


29 Endorsed: Filed Oct. 15th, 1878. Thos. H. Reynolds, 
clerk, by P. Deveny, deputy clerk. : 


Due service of the within amended complaint is hereby admitted 
this 15th day of October, 1878. 
W. C. BURNETT, 


Attorney for Defendant. 
Answer. | 
(Title of court and cause.) 


Now comes the defendant in said cause, The City and County of 
San Francisco, by W. C. Burnett, her attorney, and makes answer 
to the amended — which was filed therein on the 15th day 
of October, A. D. 1878. 

1. Denies that at the time of the commencement of this action 
plaintiff was, at any other time has been or is, the owner in fee- 
simple absolute, or otherwise, or in the possession of the parcels of 
land described in such amended complaint, or either of them, or 
any part thereof. 

2. Denies that the possesssion of said parcels of land, or of either 
of them, or of any part thereof, is or has been in the com- 
plainant or plaintiff from the year 1850 down to the time of the 
commencement of this action, or during any part of that time or at 

any other time. 
30 3. Admits and alleges that said parcels of land are situated 
west of Larkin street, “within the cor porate limits of the city 
of San Francisco, as defined in the act incorporating said city, passed 
by the Legislature of the State of California on the 15th day of April, 
1851, referred to in said amended complaint. 

4. ‘Denies that on or before the first day of January, A. D. 1855 
or at any other time, plaintiff was, or ever since or at any time has 
been, or down to the time of commencement of this suit, in the actual 
possession of said premises, or of any part thereof, or: occupying or 
claiming the same In his own right as the owner thereof, or adversely 
to the claim of the late citv of San Francisco, or to the defendant 
herein, the successor to said city, or to all, or to any others 

5. Admits and alleges that at ‘and prior to the acquisition of the 
Territory to California by the United States frém Mexico, in the vear 
1848, by the treaty of Guadalupe Hidalgo, there was existing at the 
place afterwards called the city of San Francisco a tewn or pueblo, 
claiming title in her corporate capacity to four square leagues of land, 
including the land herein described, which town or pueblo continued 
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till after the organization of the State of California, and until the in- 

corporation of the city of San Francisco, as hereinafter stated. 
3 6. Admits and alleges that afterwards the Legislature of 

California passed au act entitled “An act to incorporate the 
city of San Francisco,” approved April 15, 1850, whereby the in- 
habitants of the city of San F rancisco, including those within the 
former pueblo lenin, were constituted a body politic and a 
in fact and in law, by the name and style of the “ City of San Fran- 
cisco,” and the legislative power of said city was by said act vested 
ina mayor and a common council, consisting of a board of alder- 
men and a board of assistant aldermen. 

7. Admits and alleges that afterwards the Legislature of the State 
of California passed another act, approved April 15, (18051, entitled 
“An act to reincorporate the city of San Francisco,’ ’ whereby the 
act last before named was repealed, and the people of the city of 
San Francisco, within certain limits in said amended complaint 
specified, including those within said pueblo limits and within said 
first incorporation, were continued and organized as a body politic 
and corporate under the name and style of “ The City of San Fran- 
cisco,” with power of perpetual succession and with power expressly 
given by said charter to purchase, receive, and hold property, real 
or personal ; but denies that the city of San Francisco had power to 

sell or otherwise dispose of the same for their common benefit. 
o2 S. Admits and alleges that by the said act of reincorpora- 

tion the legislative power of said city was vestcd in a mayor 
and a board of aldermen and a board of assistant aldermen, com- 
— the common couneil of said city. 

Admits and alleges that afterwards the Legislature of the State 
te ‘alifornia passed an act entitled “An act to reincorporate the city 
of San Francisco,” approved May 5, 1855, which went into effect on 
the first Monday of July, 1550. 3 

10. Admits and alleges that by the act last named the corporation 
known as the city of San Francisco, organized under said act of 
1851, was continued as a body politic and corporate In name and in 
fact by the name and style of “ The City of San Francisco,” with the 
right of perpetual succession by that name, and with the right and 
power to purchase, receive, hold, and enjoy real and personal prop- 
erty ; but denies that she had power to sell, or convey, or mortgage, 
or “dispose of the same for the common benefit otherwise than by 
dedicating or devoting the same directly to public uses, or that said 
act of incorporation gave said common council power to confirm, or 
to dispose of, or to make all or any needful rules or regulations re- 

specting the title to lands or other property of the city. 
Oo 11. Admits and alleges that in‘and hy said act of incorpo- 
‘ation the legislative power of said city was vested in a mayor 
and.a board of aldermen and a board of assistant alder men, com- 
pone the common council of said city. 

Admits and alleges that afterwards the Legislature of the State 
of California passed an act entitled “An act to repeal the several 
charters of the city of San Francisco, to establish the boundaries of 
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the city and county of San Francisco, and to consolidate the gov- 
ernment thereof,” approved April 19, 1856. | 

13. Admits and alleges that by the act last named the former 
charters were repealed, and the said city of San Francisco was con- 
tinned a body politic and corporate in name and in fact by the 
name of the city and county of San Francisco, with perpetual suc- 
cession, and all the rights and property of said city of San Francisco 
were by said act vested in said city and county of San Francisco 
(the defendant herein), organized and incorporated by the act last 


named, and said city and county was made the legal successor to— 


the rights, duties, and liabilities of said city of San Francisco; but 
alleges that such rights, duties, and liabilities were only suci: as 
from time to time — established by the charter of said city and 
county and the amendments thereto. 
34 14. Admits and alleges that the act last named is com- 
monly known and called “the consolidation act ;” that the 
legislative power of said corporation under said consolidation act 
was vested in a board of supervisors and a president of the board of 
supervisors. 

15. Admits and alleges that said consolidation act took effect July 
1, 1856, and the same still continues in full force and operation, but 
alleges that the provisions thereof are controlled by subsequent leg- 
islation by the Legislature of this State to the extent that the same 
is Inconsistent therewitb. 

16. Admits and alleges that by subsequent legislation the name 
and title of the presiding officer of said board of supervisors and 
chief executive officer of said city and county of San Francisco was 
changed from that of “ president of the board of supervisors ” to 
that of mayor. 

17. Admits and alleges that the parcels of land in said amended 
complaint mentioned as the subject of this action are situated within 
the limits of the former pueblo and within the corporate limits de- 
fined in each and all of the acts of incorporation herein mentioned, 
and they are a part of the four square leagues of land claimed by 
said pueblo, and afterwards claimed and _ petitioned ‘for by and con- 

firmed to said city, as hereinafter stated. 
30 18. Admits and alleges that on the 2d day of July, 1852, 

the city of San Francisco, then organized as a ‘corporation 
under said act of May 15, 1851, presented her claim as successor to 
said pueblo and petition for confirmation to four square leagues of 
land, including the land herein mentioned, to the board of com- 
missioners organized and acting under the act of Congress entitled 
“An act to ascertain and settle private land claims in the State of 
California,” approved March 3, 1851, which claim was confirmed 
bv said commissioners ; and afterwards, on the 18th of May, 1865, 
said claim was finally confirmed by the decree of the circuit court 
of the United States for the district of California, to Which court 
said claim and petition had been transferred by law. . 

19. Admits and alleges that said final decree of confimation was 
for four square leagues of land, by description including the prem- 
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ises in controversy, and the said decree in terms declared that “this 
confirmation is in trust for the benefit of the lot-holders under 
grants from: the pueblo, town, or city of San Francisco, or other 
compete ni authority, and as to any residue in trust for the use and 
benefit of the inhabitants of the city.” 

2), Admits and alleges that the common council of said city of 

San Francisco passed.an ordinance number 822, entitled “An 
36 ordinance for the sestlement : and quieting of the land titles in 
the city of San Francisco,” which was approved by the mayor 
of said city of San Francisco June 20, 1850, a true copy ‘of section 1 
whereof and of a portion only of section 2 whereof is set forth in 
the 20th subdivision of said amended complaint, and for conven- 
ience, and that there may be no misapprehension or applying of 
wrong conclusions as to the meaning of any portion thereof, defend- 
ant sets forth a full, true, and correct copy of such ordinance and 
of ordinance 845, and of the order or ordinance adopted by: the 
justices of the peace acting as a board of supervisors, and of the act 
of the Legislature of this State confirmatory thereof entitled “An 
act concerning the city of San Francisco, and to ratify and confirm 
‘certain ordinances of the common council of said city,’” approved 
March 11,1858, marked Exhibit A, attached hereto and made 
part hereof. 

21. Denies that the premises first in said amended complaint 
described, or any part thereof, or any premises described in said 
amended complaint, are or ever were a part of the land so relin- 
quished or granted to the possessors or not within any of the ex- 
ceptions in said ordinance. 

22. Admits and alleges that section 3 of ordinance 822 
o7 aforesaid is in the words and figures as set forth by copy in 
subdivision number 22 of such amended complaint. 

Denies that said ordinance further provided in section 5 thereof 
that the city should have the right to lay out and open streets 
through the granted preinises whenever the city deemed it expedient, 
without expense to the city, at the entire expense of the adjacent 
property, but alleges that the provision of said section 5 upon that 
subject was that “The city shall have the right to proceed to lay 
out and open streets as soon as the corporation may deem it expe- 
dient in that part of the city west of Larkin street and southwest 
of Johnston street, and reserve the right to take possession of such 
lands as it may deem necessary to occupy for that purpose without 
compensation, and to assess, in the manner provided by the present 
or any existing charter of the city, upon the lands bounded on such 
streeis the whole expense of laying out, opening, grading, and con- 
structing the same, and payment of the costs of said improvements 
shall be deemed a charge upon the lands mentioned in this section, 
to which the city of San Francisco relinquishes her right and title 
by the second and third sections of this ordinance.” ‘And defend- 
ant alleges that, with respect to all public reservations within the 

limits of said lands mentioned in said ordinance, the city of 
38 - San Francisco was and is to bear and pay ashare of the costs 
of all street work in proportion to frontage. 
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Denies that by section 6 of said ordinance it was provided that 
said city might lay out or reserve upon said lands public squares 
which should not embrace more than one block, corresponding in 
size to the adjoining blocks, or that the selections should be made 
within six (6) months from the passage of said ordinance, or that 
the city should not without due compensation occupy for all munic- 
ipal and public purposes, after laying out the streets, more than 
one-twentieth part of the land in possession of any one person. 

Denies that said selections were, by the terms of section 8 of said 
ordinance 822, to be made by commission, to consist of three per- 
sons to be chosen by the common council, “who shall report the 
same to the common council for its approval, and upon such approval 
deeds of release to the corporation for the lands thus selected shall 
be executed, acknowledged, and recorded, in which deeds shall be 
specified the uses for which they are granted, reserved, and set apart 
respectively.” 

Admits and alleges that plaintiff never made, executed, or 

39 acknowledged any deed, or release, or conveyance to the said 

corporation for any of the lands selected by said commission, 

nor for any of the land in said amended complaint referred to; nor 

was any deed or release ever asked or demanded of the plaintiff by 

said corporation, or either of them; nor was any compensation ever 

paid, tendered, or offered to him for any of said land nor for any 

excess so selected by said commission over the one-twentieth of said 
land in his possession. 

23. Admits and alleges that at the time said ordinance 822 was 
passed and approved, as stated in said amended complaint, the com- 
mon council of said city was organized and acting under and by 
authority of said charter of 1851—that is to say, the said act of the 
Legislature of the State of California entitled “An act to reincor- 
porate the city of San Francisco,” approved April 15, 1851. 

24. Denies that under and by the terms of the act last named the 
said common council had full or any power or authority to pass 
said ordinance 822, or that the mayor had full or any power or 
authority to approve the same, or that the said ordinance, when so 
passed and approved, as stated in said amended complaint, became 
or was a legal or valid ordinance, or vested all the title or any title 

of said city to said land, or any part thereof, in. plaintiff, or 
40 that the plaintiff was the actual possessor thereof, or of any 

part thereof, all or any of the time from January 1, 1855, up 
to the time of the introduction of said ordinance in the said common 
council or down to the commencement of this action, or at any time 
whatever. | 

25. Denies that no selections were made of any lots or squares by 
said commission nor by said city for public uses within six months 
from the passage of said ordinance 822. 

26. Admits and alleges that afterwards the common council of 
said city of San Francisco passed another ordinance, number 845, 
entitled “ Ordinance providing for electing and designating public 
squares and reservations for hospitals, fire-engines, and school pur- 
poses, and for adopting the plan of streets in the western and south- 


‘ 


PROAET x 


4“ 1 . 
EET RG EIR TE Bae 


i a a Bi 


18 MILO HOADLEY VS. THE CITY & COUNTY OF SAN FRANCISCO. 


western portions of the city, according to the provisions of ordinance 
§22,” which was approved by the mayor of said city September 27, 
1855, wherein and whereby the said city, through its common 
council, did purport to ordain and enact, in sections 1, 2, and 3 
thereof, as well the matters and things shown by the partial copy 
thereof contained in subdivision 26 of said amended complaint as 
certain other and further matters and things; but defendant de- 

nies that the said city, through its common council, did in 
41 fact legally ordain or enact said last-mentioned ordinance, or 

any part thereof, and alleges that said ordinance became 
operative and valid upon the approval of said act of the Legislature 
of March 11, 1858, only. 

27. Admits and alleges that afterwards, to wit, Nov. 12, 1855, said 
board of aldermen and board of assistant aldermen met in joint 
convention and selected three commissioners, as prescribed in said 
ordinances 822 and 84. 

28. Admits and alleges that afterwards the city surveyor, acting 
in conjunction with said commissioners, so selected and with their 
concurrence did make and furnish, by way of recommendation, to 
the common council the map or plan of the city hereinafter men- 
tioned ; that said map or plan was not made or presented to the com- 
mon council until April 19, 1836. 

29. Denies that in making said map said commissioners violated 
their instructions or their powers or duties as defined in said ordi- 
nances $22 and 844 at all, or in that upon said map they laid out 
six squares or plazas, each embracing four blocks instead of a single 
block, corresponding in size with the adjoining blocks, as pretended 
to be provided iz section 6 of ordinance 822, one of which squares 

of four blocks the said commissioners designated on said map 
42 as “ Alta plaza,” including the parcel of land first described 

in said amended complaint, and another of said squares, em- 
bracing four blocks, being designated by said commissioners on said 
map as “ Hamilton square,” including the parcel of land secondly 
described in said amended complaint; but defendant admits and 
alleges that said) commissioners did designate upon said map one 
tract of land as “ Alta plaza,” including the lands first described in 
said amended complaint, and another tract of land as “ Hamilton 
square,” including the tract of land secondly in said amended com- 
plaint described. 

30, Admits and alleges that said commissioners reported said 
map, with their said selections theresn designated, to the common 
council, their constituents, for approval April 19, 1856, and not 
before, but denies that the selections thereon designated, or any of 
them, were so made by them in disregard of their power or of their 
instructions, or that said common council never did approve said 
map or plan, or that thev refused to approve the same. 

31. Denies that no selections of land for public or municipal pur- 
poses wus made by said city or by said commission from the lands 
mentioned in said ordinance $22 within six months after the pas- 

sage of said ordinance $822, but admits that said commis- 
43 sioners did not make or report said map, or any map or plan 
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or selections, to the common council for its approval until April 
19, 1856. 

32. Denies that the said land of plaintiff se included in said 
squares was more than one-twentieth or was more than a tenth of 
the whole of the land in his possession mentioned in said ordinance 
822, after laying out the streets through the same by the city and 
now existing, or that no compensation has been made, offered, or 
tendered to plaintiff for any land or for any excess over one- 
twentieth. : 

33. Admits that said common council which passed said ordi- 
nance 845 was organized and acting under the charter of 1855, so 
called, being an act entitled “An act to reincorporate the city of 
‘San Francisco,” approved May 5, 1855, which took effect the first 
Monday in July, 18585. 

34. Denies that under and by virtue of the act last named said 
common council had full or any power or authority to pass said 
ordinance 845, or that the mayor had full or any power or authority 
to approve the same, or that the, said ordinance, when so passed 
and approved, as stated in said amended complaint, became effective, 
or was a legal or valid ordinance, or confirmed the said ordinance 
822, or gave all or any of the title of said city in said parcels of 

iand, or either of them, or any part thereof, to plaintiff. 
44 30. Admits and alleges that, on the 16th day of October, 

1856, the board of supervisors of the city and county of San 
Francisco, (organized and acting under said consolidation act of 
1856) passed an order, of which the following is a copy, whereby 
they did ordain: “That the plan or map of the western addition 
reported by the commission created under an ordinance of the last 
common} council of the city of San Francisco be adopted by this 
board and be declared to be the plan of the city in respect to the 
location and establishment of streets and avenues and the reserva- 
tion of squares and lots for public purposes in that portion of the 
then incorporated limits of said city lying west of Larkin and south- 
west of Johnston streets;” that the said map or plan referred to in 
said order is the same map made by said commission and reported 


to the common council, as above stated, April 19, 1856. 


36. Admits and alleges that afterwards, to wit, March 11, 1858, 
the Legislature of the State of California passed an act entitled “An 
act concerning the city of San Francisco and to ratify and confirm 
certain ordinances of the common council of said city,” which act 
was approved at the date last named. 

37. Admits and alleges that in and by said act the above- 

15 mentioned ordinances 822 and 845 of said common council, 
and also the said order of said board of supervisors last above 
recited, are set out and recited at length, and afterwards said act 
contains the following enactment ratifying and confirming the 


‘same in words and figures following: “ Be it therefore enacted, That 


the within and before recited order and ordinances be, and the same 
are hereby, ratified and confirmed, and all the land entered or to 
be entered in the United States land office, in pursuance of section 
one of the first-recited of said ordinances, in trust shall pass and 
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inure to and be deemed to have immediately vested in the occu- 
pants thereof for their several use and benefit, according to their 
respective interests, in execution of the trust designated in an act of 
Congress entitled ‘An act for the relief of citizens of towns upon the 
public lands of the United States under certain circumstances,’ 
approved May 25rd, one thousand eight hundred and forty-four, 
as extended and applied by an act of Congress entitled ‘An act to 
provide for the survey of the public lands in California, the grant- 
ing of pre-emption rights therein, and for other purposes,’ approved 
March 2d, one thousand eight hundred and fifty-three; and 1t shall 
be the duty of all courts and ofticers to take judicial notice of 
46 the said order and ordinances as hereinbefore recited without 
further proof as full and effectually to all intents and pur- 
poses as if they were public acts of the State Legislature. 
: Sec. 2. That the grant or relinquishment of title made by the 
| ~ said city in favor of the several possessors by sections two and three 
; of the ordinance first above recited ” (meaning said ordinance 822) 
“shall take effect as fully and completely, for the purpose of trans- 
ferring the city’s interest, and for all other purposes whatsoever, as 
if deeds of release and quit-claim had been duly exeeuted and de- 
livered to and in favor of them individually and by name; and no 
further convevance or oter act shall be necessary to invest the said 
possessors with all the interest, title, rights, benefits, and advantages 
which the said order and ordinances intend or purport to transfer 
or convey, according to the true intent and meaning thereof: Pro- 
vided, That nothing in this act shall be so construed as to release 
the city of San Francisco, or city and county of San Francisco, from 
the payment of any claim or claims due or to become due this State 
against said city, or city and county, nor to effect or release to said 
city and county any title this State has or may have toany lands in 
said citv and county of San Francisco.” 


} 47 38. Admits and alleges that the said ordinances 822and 845, 
} and the said order of said board of supervisors hereinabove 
i referred to, are the same as those set forth and recited in the above- 


E mentioned act of the Legislature of the State of California and as 
‘ printed and published in the Public Acts of the Legislature of said 
State (at pages 53, 53, 54, 55, and 56 for the year 1858). | 

39. Admits and alleges that afterwards the Congress of the United 


1 States, pending the city’s said petition for confirmation, passed an 
act approved July 1, 1864, entitled “An act to expedite the settle- 
| ment of titles to lands in the State of California,” wherein and by 
. the fifth section thereof it was enacted “that all the right and title 
f of the United States to the lands within the corporate limits of the 


a city of San Francisco, as defined in the act incorporating said city, 
: passed by the Legislature of the State of California on the 15th of April, 
one thousand eight hundred and fifty-one, are hereby relinquished 
and granted to the said city and its successors for the uses and purposes 
specitied in the ordinances of said city, ratified bv an act of the Legis- 
lature of the said State approved on the 11th of March, 1858, entitled 
‘An act concerning the city of San Francisco, and to ratify and con- 
firm certain ordinances of “the common council of said city,”’ 


MILO HOADLEY VS. THE CITY & COUNTY OF SAN FRANCISCO. 21 


48 with certain exceptions therein mentioned ;” but defendant 

alleges that the remainder of said act as contained 1n the fifth 
section thereof, said section being the only part of said act applica- 
ble hereto, is as follows, viz: “ There being excepted from this re- 
linquishment and grant all sites or other parcels of land which 
have been or now are occupied by the United States for military, 
naval, or other public uses, or such other sites or parcels as may 
hereafter be designated by the President of the United States within 
one year after the rendition to the General Land Office by the sur- 
veyor general of an approved plat of the exterior limits of San 
Francisco, as recognized in this section, in connection with'the lines 
of the public surveys: And Provided, That the relinquishment and 
grant by this act shall in no manner interfere with or — 
any bona fide claims of others, whether asserted adversely under 
righis derived from Spain, Mexico, or the laws of the United States, 
nor preclude a judicial examination and adjustment thereof.” 

40. Admits and alleges that the premises herein described, the 
subject of this suit, are within and a part of the land relinquished 
and granted by said act of Congress as therein mentioned, and not 
within or any part of any of the exceptions mentioned in said act 

: of Congress. 

49 41. Denies that by virtue of the grant to the said city and its 

successors in said act of Congress, and of the grant and con- 
firmation by said city to the possessors in said ordinances, and of 
the possession of said land by plaintiff, as pretended and stated in 
said amended complaint, and of said decree of confirmation by said 
circuit court of the United States or of said act of Congress, or of 
said grant and confirmation, or of said possession, or of said decree, 
or of any said facts or pretences, plaintiff has become, or now is or 
ever was, the owner or seized in fee-simple absolute, or by any title 
whatever of the parcels of land described in said amended com- 
plaint, or of either of them, or of any part thereof. 3 

42. Denies that said order passed by the bvard of supervisors of 
said city and county October 16, 1856, originally when passed or 
when confirmed by the Legislature as aforesaid had no other pur- 
pose or effect than to adopt a then existing plan or map of said city— 


that is to say, the said map made and reported by said com- . 


mission—or that it did not (or that the defendant falsely pre- 
tends that it did) relate to or affect the title to any land outside 
of the streets thereon delineated, or that it does not in any man- 
ner impair, modify, or repeal said ordinances, or either of them, 
as originally passed, nor the grants thereby purporting to 
20 have been made; but admits that they did not divest any 
title of plaintiff granted to him by said ordinances, but denies 
that said order left the said ordinances or the grant to plaintiff 
therein in full force or operation in all their parts, and alleges that 
no title whatever was conveyed to plaintiff in said premises by 
means of said ordinances, or either of them, and that the plaintiff 
had no title therein, or any part thereof, to be divested. 
43. Defendant denies having contrived to annoy or injure plain- 
tiff, or to cast a cloud upon his title to said land, or any part thereof, 
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or that, contriving to annoy or injure plaintiff or to cast such cloud 
or otherwise, she falsely or unjustly pretends, or has ever pretended, 
‘that plaintiff is not or has not been the owner, or is not or has been 
entitled to the possession, of said premises, or any or every part 
thereof, or that defendant is the owner or at any time has been 
such owner, or that the defendant has the right to the possession 
thereof for the purpose of public parks or squares; but defendant 
alleges that plaintiff is not and never has been such owner, and that 
the defendant has the right to the possession thereof, and has had 
such right ever since the 11th day of March, 1858, for the purpose 
of improving and beautifying the same and caring therefor to the 
end of the convenient use thereof by the public for the purpose of 
public parks or squares. 
ol 44. Denies that by the means mentioned in said amended 
complaint, and not otherwise or at all, plaintiffs lands 
described in said amended complaint, or any lands mentioned 
in said amended comptaint, falsely or improperly appear on said 
map as within and a pertion of said squares, or that the same, or 
any part thereof, are or ever were falsely called public squares, or 
that none of said Jand was ever in fact, or that any of said land was 
never in fact, in the use or occupation or possession of defendant, 
nor of the public, or that, on the contrary, the same, or any part 
thereof, has been in the continuous or in the exclusive use or oecu- 
pation of plaintiff, or he claiming the same in his own right, from 
the year 1850 down to the time of the commencement of this action, 
or for or at any time whatever. 

45. Denies that upon the’ facts above stated in said amended 
complaint, or with no other right or title thereto, defendant falsely 
claims or pretends that said land, or any part thereof, is not the 
property of plaintiff, or that said act of Congress of 1864 gave plain- 
tiff no title thereto, or that the same is in and a part of the public 
parks of said city, or dedicated to public use, or that plaintiff is an 
intruder thereon, or that thereby purchasers or any purchaser of 

real estate are misled or falsely made to believe that plaintiff 
o2 has no title to said land, or to any part or every thereof, or 

that the same, or any part thereof, is a part of said squares, or 
that plaintiff is but an intruder thereon, or that said lands, or any 
part thereof, are or ever have been falsely by defendant called pub- 
lhe squares, 

46. Denies that by reason of the grant of the lands in said ordi- 
naneces and in said act of Congress, or either, being to the possessors; 
asaclass, without naming them, the title of plaintiff to said prem- 
ises, though in fact good, depends upon various acts in pais to es- 
tablish his possession and title, or either, to said land, or any part 
thereof, or that there is no record of such act of possession, or that 
by reason thereof the pretended false or groundless pretensions of 
defendant in claining said land or in allowing it to stand on said 
map, appearing as a part of said so-called public square, cast a cloud 
or distrust upon plaintiff's title thereto, or to any part thereof, or so 
that it, or any part thereof, has become unmarketable, or that plain- 
tiff cannot sell or dispose of the same, or any or every part thereof, 
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in any manner for one-half its real value, or for its full value, or that 

all or any of said pretended actings, doings, and pretensions, as stated 

and pretended in and by the 46th subdivision of said amended com- 

plaint, are contrary to equity or to good conscience, or tend to mani- 

fest wrong or injury, or any wrong or injury, to plaintiff 

53 in the premises, and denies that plaintiff has or ever had in 
fact a good title to said premises, or any part thereof. 

47. Admits and alleges that said land above described in said 

amended complaint, the subject of this action, is of the value of 


$20,000 and upwards. 


48. Denies that the defendant has not had, or that any predecessor 
in interest of defendaant has not held or had, the possession of the 
property in dispute herein at any time within five years; or that de- 
fendant has not had, or that no predecessor in interest of defendant 
has held or had, the possession of said property within ten years prior 
to the commencement of this action; or that plaintiff for more than 
nineteen years immediately prior to the commencement of this 
action has been, or during any part of that time was or at any time 
had been, in the actual or bona fide or uninterrupted or continuous 
possession of said property described mn said amended complaint, or 
of any part thereof, or claiming the same adversely to the defendant 
or against the predecessor i in interest of the defendant or against the 
whole world ; or that the defendant should not be permitted to set 
up any claim in or to said property; or that any and all: claims 

which the defendant may have or pretend to have in or to 
o4 said property, or any part thereof, is barred by the statutes of 

limitations of the State of California, or by section an of _ 
code of civil procedure of the State of California. 

Denies that defendant made no demand or that she sieseaiiaaatiee no 


suit against plaintiff for said land, or that he held or possessed the same - 


adversely to defendant or to said city, the predecessor of defendant, for 
more than fourteen years or for any period whatever after the passage 
of said ordinance 822, or for more than five years after said att of Con- 
gress, or for any period whatever prior to the commencement of this 
action, or with full or any knowledge on the part of defendant or of 
said city of plaintiff’s possession, or of any adverse claim on his 
part to said land or any part thereof, or that thereby defendant 
abandoned all or any right to said land, or any part thereof, or should 
be estopped in equity from now setting up any right or title thereto, 
or to the possession thereof. 
49. Denies that plaintiff can only have adequate or proper relief 
in the premises in this honorable court. 
0, Defendant alleges that in and upon the plan and ep men- 
tioned in the ordinances set forth in the act of the Legislature 
aforesaid of March 11, 1858, and in said act there is men- 
DO tioned, set down, and delineated a — square or park des- 
ignated as “Alta plaza,” and another square or park desig- 
nated as “ Hamilton square,” and that the piece of land first described 
in said amended complaint is a part of said tract of land so designated 
and delineated as “ Nea plaza,” and the piece of land secondly de- 
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scribed in said amended complaint is a part of said tract of land so 
designated and delineated as “ Hamilton square.” 

51. Alleges that ever since the 11th day of March, A. D. 1858, the 
premises firstly in said amended complaint described have been 
and still are a part of a common public square or park and as such 
legally dedicated to public uses and known as “Alta plaza,” and 
that during all that time the premises secondly described in the said 
amended complaint have been and are a part of a common public 
square or park and as such legally dedicated to public uses and 
known as Hamilton square, and that during all of that time it has 
been and is the right and duty of defendant to have and exercise the 
immediate control thereof, and to have such possession thereof as is 
necessary in the matter of improving and beautifying the same for 
public use and as may be consistent with the proper and agreeable use 

thereof by the public; that the defendant has expended large 
56 sums of money in improving and beautifying said public 

squares or parks and in controlling the use thereof for the 
benefit of the public, and is still making such expenditures; that 
any attempt on the part of the plaintiff at any time to take or have 
possession or control for himself of the whole or any part of the 
lands firstly and secondly described in said amended complaint only 
resulted in his wrongfully and unlawfully placing obstructions and 
common public nuisances in and upon said public squares or parks, 
and each of them, contrary to the statutes of this State and the ordi- 
nances of said city of San Francisco and of said city and county of 
San Francisco. 

52. Wherefore the defendant asks that the prayer of said amended 
camplaint filed October 15th, 1878, be denied, and that defendant 
have judgment and a decree against the plaintiff; that plaintiff has 
not and never had any right, title, or interest of, in, or to the said 


parcels of land firstly and secondly described in said amended com- 


plaint, or either thereof or any part thereof, and that the same and 
every part thereof, ever since the lith day of March, A. D. 1858, 
have been and are parts of common public squares or parks in and 
of said city and county of San Francisco, and as such squares or 
parks lawfully dedicated to public uses, with a right in and 
57 duty on the part of the defendant to control and care for, im- 
prove and beautify, the same for the publie convenience, and 
to have all necessary possession thereof, to the end that the public 
may enjoy the uninterrupted use thereof, and that any obstructions 
or common public nuisances placed in or:upon the same by plain- 
tiffor his agents or employés may be declared to be such and he 
and they be required to remove the same and to refrain forever 
from placing or maintaining such or any other obstructions or 
common public nuisances in or upon said so described premises or 
any part thereof, and that the defendant have judgment against 
laintiff for cost of suit. : 
Dated Monday, October 28th, 1878. 
W. C. BURNETT, 
Defendant's Attorney. 
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ExuHisit “A.” 


Chap. LXVI. An act concerning the city of San Francisco and to 
ratify and confirm certain ordinances of the common council of 
said city. (Approved March 11, 1858.) 


The people of the State of California, represented in senate and 
assembly, do enact as follows: . 
Section 1. Whereas the common council of the city of San Fran- 
cisco passed an ordinance, approved by the mayor on the 
58 twentieth day of June, A. D. one thousand eight hundred 
_and fifty-five, which ordinance is in the words and figures 
following, to wit: 


Number eight hundred and twenty-two. Ordinance for the settle- 
ment and quieting of the land titles in the city of San Francisco. 


The people of the city of San Francisco do ordain as follows: 

§ 1. It shall be the duty of the mayor to enter at the proper land 
office of the United States at the minimum price all the leade above 
the natural high-water mark of the Bay of San Francisco at the time 
of the admission of California into the Union as a State situated 
within the corporate limits of the city of San Francisco, as defined 
in the act to incorporate said city, passed April fifteenth, one thou- 
sand eight hundred and fifty-one, in trust for the several use, bene- 
fit, and behoof of the occupants or possessors thereof, according to 
their respective interests. 

§ 2. The city of San Francisco hereby relinquishes and grants all 
the right anc claim of the city to the lands within the corporate 
limits to the parties in the actual possession thereof, by themselves 
or tenants, on or before the first day of January, A. D. one thousand 

eight hundred and fifty-five, and to their heirs and assigns 
59 forever, excepting the property known as the Slip property, and 

bounded on the north by Clay street, on the west by Davis 
street, on the south by Sacramento street, and on the east by the 
water-lot front; and excepting, also, any piece or parcel of land sit- 
uated south, east, or north of the water-lot front of the city of San 
Francisco, as established by an act of the Legislature of March 
twenty-sixth, A. D. one thousand eight hundred and fifty-one: 
Provided, Such possession has been continued up to time of the in- 
troduction of this ordinance in the common council, or, if inter- 
rupted by an intruder or trespasser, has been or may be recovered 
by legal process, and it is hereby declared to be the true intent and 
meaning of this ordinance that when any of the said lands have 
been occupied and possessed under and by virtue of a lease or de- 
mise they shall be deemed to have been in the possession of the 
landlord or lessor under whom they were so occupied or pos- 
sessed: -Provided, That all persons who hold title to lands within 
said limits by virtue of any grant made by any ayuntamiento, town 
council, aleade, or justice of the peace of the former pueblo of San 
Francisco before the seventh day of July, one thousand eight hundred 
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and forty-six,or grants to lots of land lying east of Larkin street and 
northeast-of Johnston street, made by any ayuntamiento, town coun- 

cil, or aleade of said pueblo since that dateand before the incor- 
60 poration of thecity of San Francisco by theStateof California, 

and which grant, or the material portion thereof, was regis- 
tered or recorded in a proper book of record deposited in the office, 
or custody, or control of the recorder of the county of San Fran- 
cisco on or before the third day of April, A. D., one thousand eight 
hundred and fifty, or by virtue of any conveyance duly made by 
the commissioners of the funded debt of the city of San Francisco, 
and recorded on or before the first day of January, one thousand 
eight hundred and fifty-five, shall, for all the purposes contemplated 
by this ordinance, be deemed to be the possessors of the land so 
granted, although the said lands may be in the actual occupancy of 
persons holding the same adverse to the said grantees. 


> 


$3. The patent issued or any grant made by the United States 
te the citv shall inure to the several use, benefit, and behoof of the 
said possessors, their heirs and assigns, mentioned in the pre- 
ceding section as fully and effectually to all intents and purposes 
as if it were issued or made directly to them individually and by 
name. 


$ 4. The city, however, asa consideration annexed to the next two 

preceding sections, reserves to itself all the lots which it now occu- 

pies or has already set apart for public squares, streets, and 

ol sites for school-houses, city hall, and other buildings belong- 

ing to the corporation, and also such lots and lands as may 

be selected and reserved for streets and other public purposes under 
the provisions of the next succeeding sections. 


$ 5. The city shall have the right to proceed to lay out and open 
streets, as soon as the corporation may deem it expedient, in that 
part of the city west of Larkin street and southwest of Johnston 
street, and reserves the right to take possession of such lands as it 
may be necessary to occupy for that purpose without compensation, 
und to assess,in the manner provided by the present or any existing 
charter of the city upon lands bounded on such streets, the whole 
expense of laying out, opening, grading, and constructing the same ; 
and payment of the costs of said improvements shall be deemed a 
charge upon the lands mentioned in this section, to which the city 
of San Francisco relinquishes her right and title by the second and 
third sections of this ordinance. 


$6. The city shallalso have therightto select and set apart, from the 
lands west of Larkin street and southwest of Johnston street, as many 
lots, not exceeding one hundred and thirty-seven and a half feet square 
each, as the mayor and common council may, by ordinance, determine 
to benecessary for sites for school-houses, hospitals, tire-engine 

62 houses, and other public establishments necessary and proper 
for the use of the corporation, and may lay out and reserve 

upon the said land, at convenient and suitable points and distances, 
publie squares, which shall not embrace more than one block, corre- 
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sponding in size to the adjoining blocks: Provided, That the selection 
shall be made within six months from the time of the passage of 
this ordinance, and that the city shall not, without due compensa- 
tion, occupy for the purposes mentioned in this section, after laying 
out the streets aforesaid, more than one-twentieth part of the land 
in the possession of any one person, and that such possessor shall 
voluntarily assent thereto, or, refusing to do so, shall not be entitled 
to the benefit of any concession contained in the second and third 
sections of this ordinance. 


$7. The lots and iands reserved for the use of the corporation 
under the provisions of the next preceding section shall be selected 
in localities likely to be most convenient and suitable for their re- 
spective uses, and in such proportion to the quantity in possesion of 
the respective occupynts as to make the apportionment as nearly 
equal as circumstances will admit. 


$ 8. The selection of said land and lots shall be made by a com- 
mission to consist of three persons, who shall be chosen by the 
63 common council in joint convention, who shall report the 
same to the common council for its approval, and upon such 
approval deeds of release to the corporation for the lands thus 
selected shall be executed, acknowledged, and recorded, in which 
deeds shall be specified the uses for which they are granted, reserved, 
and set apart, respectively. 
$9. Although the city hereby renounces in favor of the actual 
possessors, in accordance with the provisions of section second, any 
right or claim of its own, nothing in this ordinance is intended to 
prejudice any other outstanding title to the said lands adverse to the 
said pussessors. | 
§$ 10. Application shall be made to the Legislature to confirm and 
ratify this ordinance, and to Congress to relinquish all the right and 
title of the United States to the, said lands for the uses and purposes 
hereinbefore specified. 


§ 11. Nothing contained in this ordinance shall be construed to 
prevent the city from continuing to prosecute to a final determina- 
tion her claim now pending before the United States land commis- 
sion for pueblo lands for the several use, benefit, and behoof of the 
said possessors mentioned in section two, as to the lands by them so 

possessed, and for the proper use, benefit, and behoof of the 
64 corporation as to all other lands not hereinbefore released and 
confirmed to the said possessor. 


$ 12. That all ordinances or parts of ordinances conflicting with 
this ordinance or any of its provisions be, and the same are herebv, 
repealed. 

Approved June twentieth, one thousand eight hundred and fifty- 


five. 
S. P. WEBB, Mayor. 


And whereas the said common council passed another ordinance, 
approved by the mayor of said city S2ptember twenty-seventh, A. D. 
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one thousand eight hundred and fifty-five, which last-mentioned or- 
dinance is in the words and figures following, to wit: 


Number eight hundred and forty-five. Ordinance providing for 
selecting and designating public squares and reservations for hos- 
pitals, fire-engines, and school purposes, and for adopting the 
plan of streets in the western and southwestern portions of the 
city, according to the provisions of ordinance number eight hun- 


dred and twenty-two, and confirmatory of said ordinance number 


eight hundred and twenty-two. | 
The people of the city of San Francisco do ordain as follows: 


§ 1. Under and by virtue of the provisions of the ordinance 
65 of the common council number eight hundred and twenty- 
| two, entitled “An ordinance for the settlement and quieting 
of land titles in the city of San Francisco, approved June twentieth, 
one thousand eight hundred and fifty-five,” the board of aldermen 
and board of assistant aldermen shall meet in joint convention at 
their next regular meeting after the passage of this ordinance, and 
proceed to elect three commissioners, who shall have the powers 
and proceed to discharge the duties specified in section eight of said 
ordinance number eight hundred and twenty-two. 

§ 2. It shall be the duty of the city surveyor, acting in conjunc- 
tion with the said commissioners and with their concurrence, to 
furnish, by way of recommendation, to the common council within 
one month from the date of their appointment a plan for the loca- 
tion and dimensions of streets to be laid out within the city limits 
west of Larkin and southwest of Johnston streets, upon Which plan 
shall also be designated the lots and grounds selected by the said 
commissioners for the use of the city under the provisions of the 
aforesaid ordinance number eight hundred and twenty-two: Pro- 
vided, That the compensation of said commissioners shall not exceed 


the sum of one hundred dollars each, payable when the common 


council may legally make an appropriation therefor. 
66 § 3. The said ordinance number eight hundred and twenty- 
two, referred to in the preceding section one, is hereby re- 
ordained, ratified, and confirmed in all its parts. 
Approved September twenty-seventh, one thousand eight hun- 


dred and fifty-five. | 
JAMES VAN NESS, Mayor. 


And whereas, in pursuance of the aforesaid ordinances, commis- 
sioners were appointed by the common council, who, in conjunction 
with the city surveyor of said city, agreed upon 2nd reported for the 
approval of the common council a plan for the location of streets, 
public squares, and lots for public uses to be laid out west of Larkin 
and southwest of Johnston streets, in said city, accompanied by a 
map of the same, which said plan. and map was, by the justices of 
the peace exercising the powers of a board of supervisors of the 
city and county of San Francisco, adopted, approved, and ratified 
by an order bearing date the sixteenth day of October, A. D. one 


a 


> 


ce ~MER e tlaa  en 


me nae! i ee ye 


- — 


sp + “+ Z = me - 
4 eB at eee pe ahs ey ee ae eR roe Pus cing eee - 
Lie a eee ee en Re TT LSaone Be => 5 z Wiad 


MILO HOADLEY VS. THE CITY & COUNTY OF SAN FRANCISCO. 29 « 


thousand eight hundred and fifty-six, which is in the words and fig- 
ures following, to wit: 

The board of supervisors of the city and county of San Francisco 
do ordain as follows: 

§ 1. That the plan or map of the western addition reported 

67 by the commission created under an ordinance of the last 

common council of the city of San Francisco be adopted by 

this board and be declared to be the plan of the city in respect to 

the location and establishment of streets and avenues and the reser- 

vation of squares and lots for public purposes in that portion of the 

then incorporated limits of said city lying west of Larkin and 
southwest of Johnston streets. 

Be it therefore enacted, That the within and before cited order and 
ordinances be, and the same are hereby, ratified and confirmed, and 
all the land entered, or to be entered, in the United States land 
office, in pursuance of section one of the first recited of said ordi- 
nances, in trust, shall pass and inure to and be deemed to have im- 
mediately vested in the occupants thereof, for their several use and 
benefit, according to their respective interests, in execution of the 
trust designated in an act of Congress entitled An act for the relief 
of citizens of towns upon the publie lands of the United States 
under certain circumstances, approved May twenty-third, one thou- 
sand eight hundred and forty-four, as extended and applied by an 
act of Congress entitled An act to provide for the survey of the pub- 
lic lands in California, the granting of pre-emption rights therein, 

and for other purposes, approved March third, one thousand 
68 eight hundred and fifty-three, and it shall be the duty of all 

courts and officers to take judicial notice of the said order 
and ordinances, as hereinbefore recited, without further proof as 
fully and effectually to all intents and purposes as if they were 
public acts of the State Legislature. 

Sec. 2. That the grant or relinquishment of title made by the 
said city in favor of the several possessors by sections:two and three 
of the ordinance first above recited shall take effect as fully and 
completely, forthe purpose of transferring the city’s interest, and for 
all other purposes whatsoever, as if deeds of release and quit-claim 
had been duly executed and delivered to and in favor of them in- 
dividually and by name; and no further conveyance or other act 
shall be necessary to invest the said possessors with all the interest, 
title, rights, benefits, and advantages which the said order and ordi- 
nances Intend or purport to transfer or convey, according to the true 
intentand meaning thereof: Provided, That nothing in this act shall 
be so construed as to release the city of San Francisco, or city and 
county of San Francisco, from the payment of any claim or claims 
due or to become due this State against said city, or city and 
county, nor to effect or release to said city and county any title this 
State has or may have to any lands in said city and county of San 
Francisco. 
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69 Findings of Fact and Conclusions of Law. 
(Title of court and cause.) 


The above-entitled cause came on regularly for trial by the court 
(without a jury, a trial by jury having been waived by stipulation 
of the parties duly entered of record) on this 24th day of December, 
1878, when S. W. Holladay appeared as attorney for the plaintiff, 
Milo Hoadly, and W. C. Burnett, Esq., city and county attorney 
appeared as attorney for The City and County of San Francisco, de- 
fendant, when various proofs and evidence, oral and documentary 
were introduced by the respective parties, and the case having been 
fully argued by the respective counsel above named, and submitted 
to the court for decision, and the court having fully understood and 
considered the premises, now finds and decides as follows : 

That the parcels of land described in the complaint, which are the 
subject-matter ofthis suit, are situated in the city and county of San 
Francisco, State of California, west of Larkin street, and within the 
corporate limits of the city of San Francisco, as defined in the act 
incorporating said city, passed by the Legislature of said State, and 
approved April loth, 1851, 

That in the spring of the vear 1850 plaintiff entered upon 

70 and reduced to his actual possession a parcel of land called 

the “ Hoadly tract,” including the premises in dispute, and 

from that time down to the commencement of this action, January 

oth, 1870, plaintiff continued in the actual, open, and exclusive pos- 

session, occupation, and dominion of said premises, and the whole 

thereof, claiming the same in his own right as the owner thereof ad- 

versely to the late city of San Francisco and its successor in interest, 
the defendant herein, and to all the world. 

That prior to the year 1848 there existed at the place afterwards 
occupied by said city of San Francisco a'town or pueblo, claiming 
title in its corporate capacity to four square leagues of land, includ- 
ing the premises in question, which town or pueblo continued till 
the incorporation of the city of San Francisco, and the city of San 
Francisco at its corporation became the successor of the pueblo afore- 
said, and so continued until the consolidation of the city and county 
of San Francisco; whereupon said city and county became and still 
is the successor of said pueblo and of said city of San Francisco. 

That the parcels of Jand herein mentioned as the subject of this 
action are situated within the limits of the former pueblo and within 

the corporate limits defined in “An act to reincorporate the city 
71 of San Francisco,” passed April fifteenth, A. D. 1851, and are 

part of the four square leagues of land claimed by said pueblo 
and afterwards claimed and petitioned for by and confirmed to said 
city, as hereinafter stated, and are not among or part or parcel of 
any exceptions or reservations mentioned or contained in the decree 
of confirmation hereinafter referred to, but are a part of the land and 
premises mentioned and referred to in each and every of the ordi- 
nances and the order and the act of Mareh 11th, 1858, herein men- 
tioned. 
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That on the 2d day of July, 1852, the city of San Francisco, then 
organized as a corporation under said act of April 15th, 1851, pre- 
sented her claim as successor to said pueblo and petition for con- 
firmation to four square leagues of land, including the land herein 
mentioned, to the board of commissioners organized and acting under 
the act of Congress entitled “An act to ascertain and settle private 
land claims in the State of California,” approved March 3d, 1801, 
which claim was confirmed by said commissioners ; and afterwards, 
on the 18th of May, 1865, said claim was finally confirmed by the 
decree of the circuit court of the United States for the district of 
California, to which court said claim and petition had been trans- 
ferred by law, of which decree a true copy is as follows, viz. : 


72 “THe City oF SAN Francisco vs. THE UNITED STATES. 


“The appeal in this case, taken by the petitioner, The City of San 
Francisco, from the. decree of the board of land commissioners to 
ascertain and settle private Jand claims in the State of California, 
entered on the 21st day of December, 1854, by which the claim of 
the petitioner was adjudged to be valid and confirmed to lands 
within certain described limits, coming on to be heard upon the 
transcript of proceedings and decision of said board, and the papers 
and evidence upon which said decision was founded, and further 
evidence taken in the district court of the United States for the 
northern district of California pending said appeal, the said case 
having been transferred to this court by order of the said district 
court under the provisions of section four of the act entitled “ An 
act to expedite the settlement of titles to lands in the State of Cali- 
fornia,” approved July Ist, 1864, and counsel of the United States 
and for the petitioner having been heard, and due deliberation had, 
it is ordered, adjudged, and decreed that the claim of the petitioner, 
The City of San Francisco, to the land hereinafter described is valid, 

and that the same be confirmed; that the land of which 
73 confirmation is made Is a tract situated in the county of San 

Francisco, and embracing so much of the. extreme upper 
portion of the peninsula above ordinary high-water mark (as the 
same existed at the date of the conquest of the country, namely, the 
seventh of July, A. D. 1846), on which the city of San Francisco is 
situated, as will contain an area of four square leagues—said tract 
being bounded on the north and east by the Bay of San Francisco, 
on the west by Pacific ocean, and on south by a due east and west 
line, drawn so as to include the area aforesaid, subject to the follow- 
ing deductions, namely: Such parcels of Jand as hive been hereto- 
fore reserved or dedicated to public uses by the United States, and 
also such parcels of land as have been by grants from lawful au- 
thority vested in private proprietorship and have been finally con- 
firmed to parties claiming under said grants by the tribunals of the 
United States, or shall hereafter be finally confirmed to parties 
claiming thereunder by said tribunals, in proceedings now pending 
therein for that purpose, all of which said excepted parcels of land 
are included within the area of four square leagues above mentioned, 
but are excluded from the confirmation tothe city... This confirma- 
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tion is in trust for the benefit of the lot-holders under grants 
74 from the pueblo, town, or city of San Francisco, or other eom- 

petent authority, and as to any residue in trust for the use 
and benefit of the inhabitants of the city. 


“San Francisco, May 18th, 1865. 
“FIELD, Circuit Judge.” 


That the common council of said city of San Francisco passed an 
ordinance, number 822, entitled “An ordinance for the settlement 


and quieting of the land titles in the city of San Francisco,” which | 


was approved by the mayor of said city of San Francisco June 20th, 
1855, which ordinance is set forth in full in an act of the Legislature 
of this State entitled “An act concerning the city of San Francisco, 
and to ratify and confirm certain ordinances of the common council 
of said city,” approved March 11th, 1858 (statutes of 1858, page 52, 
et seq.), and is hereby referred to and by reference made part of this 
finding. 

No selections were made of any lots or squares by the commission 
mentioned in said ordinance No: 822, nor by said city, for public 
uses within six months from the passage of said ordinance 822 by 
the common council. a 

That afterwards the common council of said city of San Francisco 
passed another ordinance, known as ordinance number 845, which 

ordinance is set forth in full in said act of the Legislature 
732 ~~ approved March 11th, 1858, and is hereby referred to and by 
reference made part of this finding. 

That on and after the passage of said ordinance No. 822, and be- 
fore the passage of said ordinance No. 845, namely, August Sth, 1855, 
James Van Ness, the mayor of said city, sent a message in writing 
to the common council, of which the following is a copy: | 


“To the common council : 
“GENTLEMEN: By the terms of the ordinance approved June 20th, 
1855, entitled ‘An ordinance for the settlement and quieting of land 
titlesin the city of San Francisco,’ it is provided that a commission, 
consisting of three persons, shall be chosen by the common council 
in joint convention, whose duty it shall be to select from the lands 
within the corporate limits of the city, and lying west of Larkin 
street and southwest of Johnston street, as many lots as the mayor 
and common council may by ordinance determine necessary for 
public and municipal purposes, and that selection shall be made 
within six months from the passage of the ordinance so’ approved 
June 20th, 1855. 
“The ordinance also declares that the city shall have the right to 
proceed to lay out and open streets,.as soon as the corporation may 
deem it expedient, in that part of the city west of Larkin 
16 street and southwest of Johnston street and reserve the 
right, Ke. 
“T would respectfully suggest to the common council the pro- 
priety and expediency of adopting at an early moment the neces- 
sary measures to ascertain the lines and boundaries of the streets 


: 
a 
i 
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contemplated to be laid out and opened in the as yet unsurveyed 
portion of the city, and also to determine by ordinance the number 
and dimensions of the lots to be selected for public and municipal 
purposes by the commission above referred to, and, further, to ap- 
pointed the said commission. 

“It will readily be seen that until these preliminary steps are 
taken by the common council it will be impossible to determine with 
accuracy which lands are destined for streets and other public uses 
and which are to be retained by the proprietors as private domain. 
In this condition of things improvements in western and south- 
western portions of the city will be greatly retarded, and the whole- 
sume and general benefits expected to be derived from the passage 
of the ordinance for the settlement and quieting of land titles within 
the city will be correspondingly delayed. 


“JAMES VAN NESS, Mayor.” 


The following is the record of action taken on said message : 


77 “In the board of assistant aldermen, August 8th, 1855, on 
motion, the message was referred to the committee on streets 
and public improvements and ordered published.” 

“In the board of aldermen of said city, August Sth, 1855, said 
message was referred to the committee on streets and public im- 
provements and ordered published.” 

August 11th, 1855, the committee lest named madea report to the 
board of assistant aldermen “in favor of the recommendations ex- 
pressed in said message, and that in compliance therewith they have 
carefully prepared the ordinance herewith presented.” 

The ordinance so reported, last ubove referred to, is the said ordi- 
nance 845. 

In the board of assistant aldermen, August 11th, 1855, on motion, 
the report was accepted and adopted. 

In the board of aldermen said message of the mayor was referred to 


the judiciary committee, who made their report thereon to the said 


board of aldermen September 24th, 1855, of which report the fol- 
lowing is a copy: 


“ Your committee, to whom was referred the message of his honor 
the mayor and an ordinance in accordance with the recommenda- 
tions thereof entitled ‘An ordinance providing for selecting 

78 and designating public squares and reservations for hospitals, 
fire-engines, and school-houses, and adopting the plan of 
streets in the western and southwestern portions of the city, accord- 
ing to the provisions of ordinance No. 822, and confimatory of said 
ordinance No. 822,’ adopted by the board of assistant aldermen 
August 11th, 1855, respectfully report that they have carefully ex- 
amined the same and have arrived at the conclusion that no meas- 
ure ever originated in the common council capable of confirming a 
title of the benefits upon the city at large which may be derived 
from said ordinance No.822. We ascertained from personal investi- 
gation that his honor the mayor, in his recommendation of fixing at 
an early day a plan of streets and designating the reservations the 
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city may make in compliance with ordinance No. 822, but effects 
the wishes and requirements of severa] thousand inhabitants of the 
city who are prevented by delay in these particulars from making 
proper and desirable improvements. 

“We therefore recommend concurrent action by this board with 
the board of assistant aldermen upon the ordinance, which, with 
accompanying papers, are respectfully submitted. — 

“WILLIAM GREEN, 
“C. H. CORSER, 
“ Committee of Judiciary.” 


79 That afterward, to wit, Nov. 12tn, 1855, said board of alder- 

men and board of assistant aldermen met in joint conven- 
tion and selected three commissioners, as prescribed in said ordi- 
nances 822 and 845. 

By an ordinance approved December 21st, 1855, the commissioners, 
to make selection of lots, &c., were “granted until the 20th of 
March, 1856, to complete their labors,” and by a similar ordinance, 
approved: April 7th, 1866, said commissioners were “ granted until 
the 20th day of April, 1856, to complete their labors.” 

On the 19th day of April, 1856, the said commissioners made 
their report to the common council, accompanied by the said map, 
of which report the following is a copy: 


* To the hcn. common council of the city of San Francisco: 
“GENTLEMEN: The undersigned commissioners, appointed to se- 
lect under the provisions of ordinance No. 822 lots and squares for 
school, fire, hospital, and other public purposes in that portion of 
the city west of Larkin and southwest of Johnston streets, and to 
lay out the streets therein, beg leave to make the following report : 


“ Your commissioners, after a patient and thorough examination 
| of the land, have adopted the accompanying plan or map 
80 thereof, showing the streets so laid out, and the lots and 

squares selected for the above public purposes, and recom- 
mended its adoption as the official map of the portion of the city 
above-mentioned. Your commissioners found it was impossible to 
perform the work assigned them without a partial survey being first 
‘made; and as no provision was made by the city for defraying the 
expenses of such survey, they became responsible for the hire of 
Chinamen, flagmen, and other expenses incidental to the survey, 
expecting to be reimbursed by subscription, which has been partially 
done. The annexed schedule, marked ‘A,’ shows the total amount 
of their disbursements in making the survey. | 

“The number of school lots selected is twenty-eight (28), their size 
one hundred and thirty-seven and one-half feet by one hundred and 
thirty-seven and one-half feet (1373 by 1373), except those located 
on the Potrero, which are one hundred feet by two hundred feet 
(100 ft. by 200 ft.). The number of lots for fire purposes is twenty- 
tive (25), their size thirty feet by one hundred and thirty-seven and 
one-half feet (30 ft. by 137} ft.), except those located on the Potrero, 

which are thirty feet by one hundred feet (30 ft. by 100 ft.); six (6) 
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, squares or plazas are selected, size four (4yblocks, containing 

81 about twelve acres each (12 a.), and four (4) squares, size two 

(2) blocks, containing about five (5) acres each, and one lot 

for hospital, size two (2) blocks. Perhaps more lots and squares 

have been selected than are necessary for the above purposes; yet = 

the selection of the above number was deemed advantageous, since 3 
as a city enlarges so do her wants. 

“Ordinance No. 822 gave your commissioners the power to take 
only one-twentieth (,15) of the land of one person for school, fire, 
hospital,and other public purposes. In agreat many instances they 
found in laying out the lots for such purposs ethat in order to place 
them at proper distances from each other they would fall entirely 
upon the land of one person, or cover his house or yard; and, more- 
over, in many cases such persons did not own more than one block. 

‘ In order, then, to avoid such difficulties we were forced to locate 
some of the public lots and squares in places different from those 
originally designated. 

“Your commissioners also made a personal inspection of all the 
lots and squares Selected for public purposes, and ascertained from 
most of the owners thereof that they would deed the lots to the city 
whenever called. upon, provided the city would deed to them her 

right and title to the balance of their claim. 
82 “The time is passed when it is necessary to support this 3 
course by argument. The city has pledged its faith by ordi- e 
nance 822, the measure has become part of the settled policy of the 
corporation, and yet the parties interested have not reaped the bene- 
fit of it. 

“Your commissioners would therefore recommend the appoint- 
ment of two or three suitable persons with authority to receive the 
deeds of the lots and squares selected for public purposes, and to 
deed the right and title of the city to all parties in possession as 
contemplated by ordinance No. 822. 

? “All of which is respectfully submitted. 

“April 19th, 1856. 
: “MICHAEL HAYES, 
— “C. H. GOUGH, 


“Commissioners. 


“JOHN T. HOFF, 
“City Surveyor.” 


ze In the board of assistant aldermen, April 21st, 1856, said report 

: and map were received, and said report read and ordered pub- 
lished, and laid over for further consideration. 

That in making said map said commissioners -laid out thereon 

six squares or plazas, each embracing four blocks in size corre- 

: sponding with the adjoining blocks, one of which squares of four 

blocks the said commissioners designated on the map as 

83 “Alita plaza,” including the parcel of land first described in 

the complaint, and another of said squares, embracing four 

blocks of the same size, said commissioners designated on said map 

as “ Hamilton square,” including the parcel of land secondly de- 

scribed in the complaint. 
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That no selection of land for public or municipal purposes was 
made by said city or by said commission from the lands mentioned 
in said ordinance 822 within six months after the passage of said 
ordinance 822, nor did said commissioners make or report said map 
or any map or plan or selections to the common council for its ap- 
proval for more than six months after their appointment, and not 
until the 19th day of April, 1856, when they reported the said map 
as above stated. _ : . 

That the land included in said square embraces more than one- 
twentieth, and more than a tenth of the whole of the land in plain- 
tiff’s possession, mentioned in said ordinance 822, after laying out 
the streets on said map through the same by the city and now ex- 
isting, and no compensation has been made, offered, or tendered to 
plaintiff for any land nor for said excess over one-twentieth. 

On the 15th of October, 1856, the board of supervisors of the city 
and county of San Francisco passed an order or ordinance, of which 

the following is a copy, to wit: | 
84 “The board of supervisors of the city and county of San 
Francisco do ordain as follows: 

“41. That the plan or map of the western addition reported by the 
commission ‘created under an ordinance of the last common coun- 
cil of the city of San Francisco be adopted by this board, and be 
declared to be the plan of the city in respect to the location and es- 
tablishment of streets and avenues and the reservations of squares 
and lots for public purposes in that proportion of the then: incor- 
porated limits of said city lying west of Larkin and southwest of 
Johnston streets,’ which order or ordinance is set forth in full in 
said act of March 11th, 1858. | 

The said act of the Legislature of the State of California, with the 
said ordinance therein mentioned and confirmed, is found printed 
and publislied in the volume of statutes of this State for the year 
1858, at pages 52 to 56, both inclusive, and the same is therein 
designated as chapter LXV, and the same is hereby referred to for 
greater certainty and made part thereof. The map herein men- 
tioned and reported by said commissioners isthe same map referred 
to in said order or ordinance of October 16th, 1856, and in said act 
of the Legislature of March 11th, 1858S. 

Afterwards the Congress of the United States passed an act 

85 entitled “An act to expedite the settlement of titles to land 

in the State of California,” approved July Ist, 1864, the fifth 

section of which, being the only part of said act which relates to this 
matter; reads as follows: 

Sec. 5. And be it further enacted, That all the right and title of 
the United States to the lands within the corporate limits of the city 
of San Francisco, as defined in an act incorporating said city passed 
by the Legislature of the State of California on the fifteenth of April, 
one thousand eight hundred and fifty-one, are hereby relinquished 
and granted to the said city and its successors for the uses and pur- 
poses specified in the ordinances of said city, ratified by an act of 
the Legislature of the said State, approved on the eleventh of March, 
eighteen hundred and fifty-eight, entitled ‘An act concerning the 
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city of San Francisco, and to ratify and confirm certain ordinances 
of the common council of this city.’” 7 

It was stipulated by the respective counsel in open court upon the 
trial of this cause that they or either of them, upon the trial, or 
upon motion for a new trial, or upon the hearing of any appeal in 
this case, might read or quote from the published statutes or vol- 
umes containing any of the above-mentioned statutes, ordinances, 
or proceedings. 


86 Conclusions of Law. 


As conclusions of law from the foregoing facts the court now finds 
and decides as follows: : 


1. That the parcels of land in dispute herein were reserved from 
the land granted in the ordinances and proceedings above recited, 
and no part of said parcels of land were ever granted to the plain- 
tiff by any competent authority. 

2. That said parcels of land were by the proceedings above recited 
dedicated to public uses. 

3. That the plaintiff at the time of the commencement of this 
action had not, nor has he now, any right er title to any part of the 
premises in dispute. 

4. That the defendant is entitled to judgment accordingly, and 
the same will be so entered. 

WM. P. DANGERFIELD, 
District Judge. 
Filed September 9th, 1879. 


Decree. 
(Title of court and cause.) 


This cause came on regularly for trial before the court without a 
jury on the 24th day of December, 1878, on the issues of fact Joined 
between the plaintiff Milo Hoadly and the defendant munici- 

87 yal corporation, The City and County of San Francisco, S. W. 
folladay, Esq., appearing as attorney for the plaintiff and 

W.C. Burnett, Esq., appearing for said defendant, and witnesses 
having been sworn and their evidence and certain documentary 
evidence submitted to the court and the case closed, and argument 
of counsel had and the law and the facts of the case having been 
duly considered by the court, it is now therefore ordered, adjudged, 
and decreed that at the time of the commencement of this suit, 
namely, January 5, 1870, said plaintiff was not, never had been, 
never has been, and is not now the owner in fee-simple absolute or 
in the actual or exclusive possession of all and singular the lands 
and premises described in the last amended complaint herein and 
hereinafter described, or of any part thereof, and that said plaintiff 
had not then or at any other time, and has not now,any right, title, 
or interest in said land and premises, or in any part thereof; that at 
the time of the commencement of this suit said defendant was, and 
still is, the owner in fee-simple absolute of all of said land and prem- 
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ises and entitled to the possession thereof, subject only to the right 
of the public to use the same as parts of public squares, to which 
use the said premises have been duly dedicated ever since the 
eleventh day of March, 1808, and that the title of the defend- 

ant to said land and premises be, and the same is hereby, 
88 quieted and adjudged good and paramount as against the 

plaintiff and all persons and parties claiming the same, or 
any part thereof, through or under said plaintiff, since the com- 
mencement of this suit, ‘and that said plaintiff, his agents, attorneys, 
servants, and employees be, and they are hereby, restrained and en- 


‘joined from setting up or claiming any right, title, or interest in said 


land and premises, or any part thereof, or in the possession of the 
same, and from meddling or interfering with the same; and it is 
further decreed that they do forever refrain from placing or main- 
taining any obstructions or common public nuisances in or upon 
said described premises, or any part thereof, and that defendant 
have judgment against plaintiff for her costs of suit in the sum of 
ene hundred and ‘thirty-eight - roo Collars. 

The said land and premises in said amended complaint men- 
tioned and herein referred to and intended are situated in said city 
and county of San Francisco, State of California, and are. bounded 
and described as follows : 

First. Commencing at the point of intersection of the northern 
line of Clay street with the eastern line of Scott street, running 
thence northerly along the last-named line two hundred and sev- 

enty-five (275) feet, more or less, to the north line or boundary 
89 of the Hoadly claim : running thence in a line due east 

along the north line of the Hoadly claim to its intersection 
with the western line of Pierce street; thence southwardly along 
said western line of Pierce street two hundred feet, more or less, to 
the northerly line of Clay street ; thence westwardly along the last- 
named line four hundred twelve and.a half (4123) feet, more or less, 
to the place of beginning. 

Second. Commencing at the point of intersection of the southern 
line of Post street with the eastern line of Scott street, running 
thence southwardly along the last-named line two hundred and 
seventy-five (275) feet to the northern line of Geary street ; thence 
eastwardly along the last-named line four hundred twelve and a 
half (4123) feet ‘to the western line of Pierce street; thence north- 
erly along the last-named line two hundred and seventy-five (2795) 
feet to the southern line of Post street; thence opr ardly along the 
last-named line four hundred twelve and one-half (4123) feet to the 


place of beginning. 
WM. P. DAINGERFIELD, 
District Judge. 


Decree recorded Sept. 19th, 1879, even L, page 102). 
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Bs 90 Notice of Intention to Move for a New Trial with Service Thereon. q 
| (Title of court and cause.) | 4 


W. C. Burnett, Esq., attorney for defendant: 

You will please take notice that the plaintiff in the above-entitled 
cause intends to move for a new trial therein. Said motion will be 
made upon the following grounds: 

First. Insufficiency of the evidence to justify the panes 3 in favor 

; of the defendant and against the plaintiff. 
a Second. That said decision is against law. 

Said motion will be made upon a statement of the case. 

Dated San Francisco, Sept. 29, 1879. ! 

Ss. W. HOLLADAY, 


| Att'y for Plaintiff 
| Due service of a copy of the within notice is hergby acknowledged 


September 29, 1879. 
W.C. BURNETT, 
Aq y for Defendant. 
“Filed Sept. 29, 1879. 


4 


91 Statement on Motion for a New Trial. 


4 | | (Title of court and cause.) 


Now comes Milo Hoadley, the plaintiff herein, and presents this 

: his statement on his motion for a new trial, pursuant to notice of 
his intention to move for a new trial heretofore served and filed, as 
follows: 

) The matter involved in this suit is the question of title, posses- 

sion, and dedication to public uses of the land described in the com- 

plaint therein, plaintiff claiming the title and right to the possession 
thereof to be in himself, while the defendant, The City and County 
of San Francisco, a municipal corporation, claims that said premises 
never belonged to plaintiff, but that the same has been awfully 
dedicated to public uses as parts of two public squares or plazas 

7 within said city and county. 

Bae 6 At the trial, which occurred December 24th, 1878, there was no 
= conflict of evidence as to the facts, and the proceedings at said trial 
and the facts which were then adduced in evidence are correctly 
narrated in the findings of fact, which were afterwards signed by the 
judge of the court and filed September 9th, 1879, and no other evi- 

dence or matter of fact was adduced at said trial beyond those 

92 recited in said findings, except the reading and consideration 

of the statutes of the State of California and of the United 

States and any other printed and published books of public concern 

which it was agreed that either party might read from at any time 
in the consideration of this case. 

Now, therefore, for the purpose of this motion for a new trial the 

said findings of fact are Coke referred to and made a part of this 

T statement, and as to the insufficiency of the evidence to justify the 
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said decision of the court against said plaintiff and in favor of de- 
fendant plaintiff specifies the following particulars : 

That the ordinances 822 and 845 and the act of the Legislature 
in confirmation thereof, dated March 11th, 1858, gave the title to 
the premises in question to the plaintiff, the possessor thereof, while 
neither the ordinance of the board of supervisors of October 16th, 
1856, adopting the map, nor any other ordinance, statute, or act of 
any competent authority, ever reserved the demanded premises from 
the grant to plaintiff, the possessor, contained in said ordinances 822 
[and] 845 and the act of the Legislature of March 11, 1858, and the 
act of Congress of July 1, 1864, confirming said act of the Legis- 
lature of March 11th, 1858. 

And further (as to the insufficiency of the evidence to jus- 
93 tify said decision) plaintiff specifies that the evidence in the 
case as shown and found by the court in said findings was 
that the plaintiff was in possession of the land from the spring of 
the year 1850 down to the time of the commencement of this action, 
while the decision of the court entered in the judgment herein is to 
the effect that plaintiff never was in the possession of the premises 
in dispute or any part thereof. 
~ And for the purpose of said motion for a new trial defendant 
further specifies that said decision is against law, and specifies that 
on the facts found by the court the plaintiff is shown to be the law- 
ful owner and entitled to the possession of the land in suit free and 
clear of all dedication to public uses, and the decision should have 
been for plaintiff and not for defendant. | 

Wherefore plaintiff now moves that said decision heretofore ren- 
dered by the court herein against plaintiff and in favor of defendant 
be vacated and a new trial granted. 

October 17, 1879. , 
S. W. HOLLADAY, 

Att’y for Plaintiff. 
Due service of the foregoing is admitted. . 


October 17, 1879. 
W. C. BURNET, 
Att’y for Defendant. 


94 The foregoing statement on plaintiff’s motion for a new 
trial is hereby settled and certified as correct and true, the 
same having ‘been agreed to by the respective parties. 
San Francisco, Cal., November 4, 1879. 
WM. P. DAINGERFIELD, | 
District Judge. 
Filed November 4, 1879. 


Denial of Motion for a New Trial. 


(Title of court and cause.) 


NOVEMBER 5TH, 1879. 


In this cause the plaintiff’s motion for a new trial was this day 
presented and argued by S. W’ Holladay, Esq., attorney for plaintiff, 


e 
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and by W.C. Burnett, Esq., attorney for the defendant, and the court 
having duly considered the law and facts of the case: Now, therefore, 
it is hereby ordered that the said motion for a new trial be, and the 
same is hereby, refused. 


Notice of Appeal. 
(Title of court and cause.) 


You will please take notice that the plaintiff in the above-entitled 

action hereby appeals to the supreme court of this State 

95 from the judgment therein rendered and entered in the said 

district court on the 19th day of September, A. D. 1879, in 

favor of the defendant in said action and against said plaintiff, and 

from the whole thereof, and also from the order denying said 

plaintiff’s motion for a new trial made and entered in the minutes 
of the said court, the 5th day of November, A. D. 1879. 


Yours respectfully, 
S..W. HOLLADAY, 
Attorney for Plaintiff. 
Dated this 6th day of November, 1879. 


To the clerk of said district court and W. C. Burnett, Esq., at- 
torney for defendant. 


Filed and served Nov. 6, 1879. 


Clerk’s Certificate. 


OFFICE OF THE CounTYy CLERK OF THE 
City AND County OF SAN FRANCISCO, 
STATE OF CALIFORNIA. 


I, the undersigned, David Wilder, county clerk of the city and 
county above named and ez officio clerk of the superior court in 
and for the said city and county of San Francisco, and as such hav- 
ing in my custody the records of the late district court of the 12th 
judicial district in and for the city and county aforesaid, do 

hereby certify that the foregoing are full, true, and correct 
6 copies of the following papers and records in the case of Milo 

Hoadley vs. The City and County of San Francisco, No. 15332, 
in the said late 12th district court, as they remain of record in my 
office, namely : 

Ist. The amended complaint. 

2d. The answer thereto. 

3d. The findings. 

4th. The judgment thereon for the defendant. 

5th. Plaintiff’s notice cf intention to move for a new trial there- 


on 


6th. Statement on plaintiff’s motion for a new trial thereon. 

7th. Order refusing new trial thereon. 

8th. Notice of appeal, together with the date of service and filing 
on each paper, respectively. 
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And I further certify that an undertaking on appeal in due form 
has been properly filed herein on the part of said appellant. | 
In witness whereof I have hereunto set my hand and official seal 
this 19th day of December, A. D. 1882. 
DAVID WILDER, Clerk, 
[SEAL. ] By J. D. RUGGLES, 
Deputy Clerk. 
Filed Dec. 19, 1882. 
F. W. GROSS, Clerk, 
By J. A. MCKENNA, Deputy. 


97 | Clerk's Certificate. 


I, Frank W. Gross, clerk of the supreme court of the State of Cali- 
fornia, hereby certify that the foregoing printed transcript is a full 
and correct copy of the transcript furnished ine by the appellant in 
the within-named action, wherein Milo Hoadley is appellant and 
The City and County of San Francisco is respondent. 

In witness whereof I have set my seal of said court, at San Fran- 


cisco, this 28 day of December, 1882. 
FRANK W. GROSS, 


| Clerk Supreme Court, 
[SEAL. ] | By C. HARLAN, Deputy. 


YS STATE OF CALIFORNIA, \ 
County of San Francisco, j- 


I, Frank W. Gross, clerk of the supreme court of the State of Cali- 
fornia, do hereby certify that I served a copy of the within transcript 
upon the attorney of nire by this day depositing a copy of 

—_ transcript in the U. 8S. mail, postage paid, addressed to W. 
Burnett, Esq., cowie tree -law, 220 Sansome St., San Francisco, 
Cal 

Witness my hand and the seal of said court,at San Francisco, this 
28th day of December, 1882. 

F. W. GROSS, 


| Clerk of Supreme Court, 
[SEAL. ] 3 | By J. B. MARTIN, Deputy. 


IK 100 Submission of Cause. 


In the Supreme Court, State of California. In Bank. 


Miro Hoanrey, Appellant. 
rs. : 
Tuk Crry axp County oF Sax Frascisco, Respondent. 


Sept. 11th, 1SS5.—Ordered heard in bank by chief justice. 

Pobenary Sth, 1886.—Continued until Friday, February 19th, 
1886, at 10 a. m. 

February 19th, 1886.—Ordered that oral oe be continued 
until March Sth, 1886. 
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March Sth, 1886.—Argued by Holladay for appellant, Love for 
respondent. Ordered, That appellant be allowed 20 days to file brief; 
respondent 5 days to reply ; cause to be thereupon submitted. 
101 March 12th, 1886.—Motion of Holladay for further oral 
argument denied. 
April 16th, 1886.—Filed respondent’s brief, and submitted. 
August 20th, 1886.—Filed petition for rehearing. 
August 28th, 1886.—Rehearing denied by the court. 


102 Judgment. 
In the Supreine Court of the State of California. In Bank. 


Mito Hoap ry, Appellant, 
US. No. 8762. 
TRE Crty anp County oF San Francisco, Respondent. 


On appeal from the district court in and for the city and county of 
San Francisco. 


And now at this day, this cause being called, and having been 
heretofore submitted and taken under advisement, and all and 
singular the law and premises having been fully considered, the 
opinion of the court herein is delivered by Thornton, J. 

We concur: McKee, J.; McKinstry, J.; Sharpstein, J.; Myrick, J. 


Whereupon it is adjudged and decreed by the court that the 
judgment and order of the district court in and for the city and 
county of San Francisco in the above-entitled cause be, and the 
same are hereby, affirmed with costs. 

Made and entered July 30, 1886. 

J. D. SPENCER, Clerk, 


By FRANK MYERS, Deputy. 


103 Opinion. (Filed July 30, 1886.) 
HoaDLEY 
vs. No. 8762. In Bank. 
City anp County oF San FRANCISCO. 


This action was instituted to quiet title of plaintiff to two parcels 
of land situate in the city aud county of San Francisco and within 
that portion of said county to which the ordinances 822 and 845 of 
the common council of said city and county and an order passed by 
the justices of the peace of the defendant corporation on the 16th 
of October, 1856, ratified by the act of the Legislature of this State 
approved March 11, 1858, appiv. One of the parcels of land in 
controversy forms a part of Alta plaza and the other a part of 
Hamilton square. | 

This cause was here before on appeal (see 50 Cal., 265), and on 
that appeal this court held that the plaintiff acquired no title to 
the lots or squares in question either by the Van Ness ordinance or 
by adverse possession. The questions are presented now under the 
same state of facts, and the above rulings of the court must be re- 
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garded as the law of the case in all its stages. In this condition of 
things we see no reason why the points above mentioned should be 
further considered: (See Sawyer vs. San Francisco, 50 Cal., 370; 
People vs. Holladay, 9 West C. Rep., 327; Visalia vs. Jacob, 65 Cal., 
434.) : 

The point made on behalf of plaintiff as to the fact that the 
squares In question embrace more than one-twentieth of the land in 
possession of the plaintiff and that the excess above such one- 
twentieth was taken without compensation as provided in section 6 
of ordinance 822 we regard as settled by this court in Sawyer vs. 
San Francisco, supra, adversely to the contention of the plaintiff. 

The reasons on which the rule just above mentioned as to the 
taking of more than one-twentieth, as settled in San Francisco vs. 
Sawyer, is rested, apply to the point made here that more than one 
block was taken to make up the squares in controversy. The sur- 
vey and map of these squares so including four blocks each was 
approved, ratified, and confirmed by the act of the 11th of March, 
1858 (Stats. 1858, p. 53), and from such approval the survey and 
map above mentioned acquired validity. Whatever rights the 
plaintiff acquired under the Van Ness ordinance he took subject to 
the act of 1858, which approved the survey and map above men- 
tioned. 

This is true under any proper application of the doctrine of rela- 
tion invoked on behalf of plaintiff. The act of approval ratified 
the ordinance $22 allowing title to be made under it by a possession 
designated in it, and ratified also ordinance 845 and the order of 
the justices approving the survey and map above mentioned, and 
when the act of 1855 was passed the doctrine of relation could vest 
in the plaintiff no greater rights than he took under the act of 1858. 
Any rights which plaintiff derived under the act of 1858S would be 
subject to all its provisions. At the same time that ordinance 822 
was ratified the order approving the map and survey above men- 
mentioned was also ratified, and whatever rights plaintiff took 
under the act were subject to the provisions of the ordinance and 
order so ratified. We find in the case no trace of a contract between 
the plaintiff and any one which ever vested in plaintiff any rights 
different from those accorded to him herein. 

The above embraces all the points in the case which are necessary 
to be considered. We find noerror in the record, and the judgment 
and order must be affirmed. : 


Ordered accordingly. 
. THORNTON, J. 


MckKEHE, J. 
McKINSTRY, J. | 
SHARPSTEIN, J. 
MYRICK, J 


We concur. 
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104 Bond. 
Supreme Court of the State of California. In Bank. 
Miro Hoap :ey, Plaintiff and Appellant, . 
ae No. 8762. 


THE City anp County oF San Francisco, Defendant 
and Respondent. | 


\ 


Whereas the above-named Milo Hoadley is about prosecuting a 
writ of error from the Supreme Court of the United States to the 
above-named supreme court of California in the above-entitled cause, 
wherein the final judgment has lately been rendered in favor of 
said city and county and against said Milo Hoadley; and whereas 
said Milo Hoadley is about to apply for a citation of the above- 
named defendant [and ] respondent, in pursuance of said writ of error: 
Now, therefore, we, the undersigned, the said Milo Hoadley, as prin- 

cipal herein, and A. W. Scott and John McCord, his sureties 
105 _—s+iherein, do hereby undertake and promise the said Milo Hoad- 

ley, plaintiff in error, shall prosecute his said writ to effect, 
and if he fail to make his plea good he shall answer all costs that 
may be adjudged against him therein. 

San Francisco, California, October 30th, 1886. 

MILO HOADLEY. 
A. W. SCOTT. 
JOHN McCORD. 


STATE OF CALIFORNIA, 
City and County of San Francisco : 


A. W.Scott and John McCord, the sureties above named, being 
severally duly sworn, depose and say that they are each, respectively, 
resident and freeholders in said city and county of San Francisco; 

that they are respectively worth the sum of three thousand 
106 = dollars over and above all] their just debts and liabilities, 
exclusive of property exempt from execution. 
JOHN McCORD. 
A. W. SCOTT. 


Sworn and subscribed before me this 30th day of October, 1886. 
[SEAL. ] E. H. THARP, 
Notary Public. 


Approved by me. 
R. F. MORRISON, 
Chief Justice of Cal. 


(Endorsed :) Filed Nov. 3, 1886. J. D. Spencer, clerk, by Ben. 
M. Maddox, deputy. 
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107 Assignment of Errors on Writ of Error to the S 
California. 


Supreme Court of the United States. 


Mito Hoap ey, Plaintiff in Error, 
vs. 
Tue Ciry AND County OF SAN Francisco, Defendant in Error. 


Milo Hoadley, the plaintiff in error herein, assigns the following 
errors: 
: Assignment of errors. 


Ist. 


That in the final judgment and decision of this cause by the su- 
preme court of the State of California was drawn in question the 
validity of the statute of said State entitled An act concerning the 
city of San Francisco and to ratify and confirm certain ordinances 

of the common council of said city, approved March 11th, 
108 1858, being chapter 66, page 52 to page 56, inclusive, of the 

volume of statutes of California for the year 1858 (also 
printed in defendant’s answer, Exhibit “A,” in present record). 

The said act, in so far as it purports to or does ratify or confirm 
the order (recited in said act) of the board of supervisors of the city 
and county of San Francisco bearing date the 16th of October, 1856, 
adopting the plan of the city in respect to the reservation of squares 
and lots for public purposes (including the land in dispute), is re- 
pugnant to the Constitution of the United States, in that it impairs 
the obligation of the contract, viz., the grant contained in section 
two of ordinance No. 822, passed in 1855, set forth in and ratified 
and confirmed by said act of 1858, and the decision of said supreme 

court was in favor of the validity of said act wherein it pur- 
109 ~_— ports to ratify and confirm said order of the board of super- 
visors passed in 1856, reserving and dedicating the land in 
question for public purposes, notwithstanding the said grant of the 
said land to plaintiff, Milo Hoadley, by section 2 of said ordinance 
§22, passed in 1855, which latter section is specifically ratified and 
confirmed and made effective by section two of said act of March 

lith, 1858. 
This was error. 

. 2d. | 

The said act of March ‘11th, 1858, in so far as, by ratification or 
otherwise, it purports to reserve or dedicate the land in question for 
squares or other public purposes, is repugnant to section 10 of article 
one of the Constitution of the United States. The decision of said 
supreme court was in favor of its validity. 

This was error. 

3d. 


Said act of March 11th, 1858, in so far as it purports to 
130 ‘ratify and confirm said order of the board of supervisors of 
October 16th, 1856, is repugnant to the Constitution of the 


upreme Court of 
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United States and impairs the obligation of the contract or grant 

contained in section 2 of said ordinance 822, ratified and confirmed 

by section 2 of said act of March 11th, 1858, and said court decided 

that the act confirming the said reservation and dedication for pub- 

lic purposes was valid. : 
This was error. 


Ath. 


Section 2 of ordinance 822, passed in 1855, ratified in 1858, and 
made effective by section 2 of said act of 1858, vested the estate in 
plaintiff, he being one of the actual possessors mentioned in said 
section, as shown in the findings, and the said act of 1858, in so far 

as it ratifies said order of 1856, tends to divest the estate from 
111 __ plaintiff, and is repugnant to the grant to plaintiff thus rati- 

fied, and repugnant to the Constitution of the United States. 
Said court decided in favor of the validity of said act ratifving said 
order. 

This was error. 

San Francisco, Nov. 3, 1886. 

S. W. HOLLADAY, 
Att’y for PUff in Error. 


112) On Writ of Error to the Supreme Court of the State of California. 
a | Supreme Court of the United States. 


Mito Hoan ey, Plaintiff in Error, 
v8. : 
THE City AND County oF SAN FRAncisco, Defendant in Error. 


The above-named Milo Hoadley, plaintiff in error, prays that the 
judgment herein complained of be reversed by the Supreme Court 
of the United States. 

Nov. 6th, 1886. 

S. W. HOLLADAY, 
Att’y for PUff in Error. 


I, the undersigned, upon the filing of the transcript of the record 
in the above entitled cause, herewith and hereby enter my appar: 
wo ance as counsel for the above-named plaintiff in error. 
| S. W. HOLLADAY, 
i Att’y and Counsel for PUff in Error, 
636 Clay St., San Francisco, Cal. 
i 


113 | Citation. 

UniTED STATES OF AMERICA, 38: 

" To the city and county of San Francisco, Greeting: 

ES You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States, to be held at the city of Wash- 


ington, in the District of Columbia, on the second Monday of Octo- 
T ber, 1887, pursuant toa writ of error filed in the clerk’s office of the 
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supreme court of the State of California, wherein Milo Hoadley is 
plaintiff in error and you, the said City & County of San Francisco 
(a municipal corporation), are defendant in error, to show cause, if 
any there be, why the said judgment in the said writ of error men- 
tioned should not be corrected and speedy justice should not be 
done to the parties in that behalf. 

Witness the Honorable Robert F. Morrison, chief justice of the 
supreme court of the State of California, this 3d day of November, 
A. D. 1886, and of the Independence of the United States the one 


hundred and eleventh. | 
| R. F. MORRISON, 
Chief Justice of the Supreme Court of the State of California. 


1153 [Endorsed:] In the Supreme Court of the United States. 

Filed Nov. 3, 1886. J. D.Spencer, clerk, by Ben. M. Maddox, 
deputy. Milo Hoadley, plaintiff in error, vs. The City and County of 
San Francisco, defendant in error. Citation. 


Service by copy of within original is hereby admitted this 3d day 
of November, A. D. 1886. 
JOHN L. LOVE, 


City & Co. Attorney, Attorney for Defendant. 


114 Writ of Error. 
UnItTED STATES OF AMERICA, 88: 


The President of the United States of America to the hon. judges of 
the supreme court of the State of California, Greeting: 


Because in the record dnd proceedings and also in the rendition 
of the judgment of a plea which is in the said supreme court before 
you between Milo Hoadley, who was therein plaintiff and appellant, 
and The City and County of San Francisco (a municipal corpora- 
tion), which was therein defendant and respondent, a manifest error 
hath happened, to the great damage of the said Milo Hoadley, as by 
his complaint appears, and it being fit that the error, if any there 
hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, you are hereby com- 
manded, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, at the city of Washington, in the District of 
Columbia, together with this writ, so that you have the same at the 
Capitol, in the city of Washington, on the second Monday of October 
next, in the said United States Supreme Court to be there and then 
held, that, the record and proceedings foresaid be[ ing] inspected, the 
said United States Supreme Court may cause further to be done 
therein to correct that error what of right and according to the law 
and custom of the United|States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this first day of November, in the vear 
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of our Lord one thousand eight hundred and eighty-six, and of the 
Independence of the United States the one hundred and eleventh. 
[Seal U.S. Circuit Court, Northern Dist. Cal.] 
L. S. B. SAWYER, 
Clerk U.S. Circuit Court, Northern District of California. 


The above writ of error is hereby allowed. : 
R. F. MORRISON, 
Chief Justice of California. 


1143 [Endorsed:] United States. 8762. Milo Hoadley, pl’ff in 

error, vs. The City and County of San Francisco, def’t in error. 
Writ of error. Filed Nov. 3, 1886. J. D. Spencer, clerk, by Ben. M. 
Maddox, deputy. | | 


115 Clerk's Certificate. 


In the Supreme Court of the State of California. 


Mito Hoap ey, Plaintiff in Error, 
vs. 
THE CITY AND County OF SAN FRaAnNcisco, Defendant in Error. 


I, J. D. Spencer, clerk of the supreme court of the State of Califor- 
nia, do hereby certify that the foregoing one hundred and fourteen 
pages, numbered from one to one hundred and fourteen, both num- 
bers inclusive, contain a full, true, and correct transcript of the pro- 
ceedings in the cause above entitled, and that the same together 
constitute the return to the annexed writ of error. 

Witness my hand and the seal of the said supreme court this 24th 
day of November, A. D. 1886. 

[Seal Supreme Court of California. ] 
J D. SPENCER, Clerk. 
J. S. WILLIAMS, Deputy. 


Endorsed on cover: California supreme court. No. 1312. Milo 
Hoadley, plaintiff in error, vs. The City & County of San Francisco. 
Filed December 20, 1886. 
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IN THE SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1886. 


ae 


% MILO HOADLEY, 
= | . : Plaintiff in Error, 
ss vs. 
| THE CITY AND COUNTY OF 
| SAN FRANCISCO, 
Defendant in Error. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA 


L BRIEF FOR PLAINTIFF IN ERROR. 


— _—- ——_- ann - 


Attorney for Plaintiff in Error. 


a a ne a SE a en 


| S. W. HOLLADAY, 
} 
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In the Supreme Court 


OF THE 


UNITED STATES. 


er wns 
_——_ av er 


MILO HOADLEY, PLarntirF mw ERROR, 
v8. 


THE .CITY AND COUNTY OF SAN FRANCISCO, 
DEFENDANT IN ERROR. 


BRIEF FOR PLAINTIFF IN ERROR. 


The facts of the case disclosed by the record may be 
stated briefly as follows: 


I. This action was brought by Milo Hoadley, plaintiff in 
error, to quiet his title to the land described in the com- 
plaint, as against the City and County of San Francisco, 
defendant in error, a municipal corporation, and successor 
to the City of San Francisco. 


II. The premises in question are within the corporate 
limits of the City of San Francisco, as defined by the Char- 
ter of 1851; are west of Larkin street, and are embraced 
within Ordinances 822 and 845, and the order of the Board 
of Supervisors hereinafter cited. 


Ill. Atthe time of the commencement of this action, 
plaintiff was, and ever since the year 1850 had been, with- 
out interruption, in the actual, peaceable, adverse and ex- 
clusive possession and dominion of the property in question, 
claiming the same in his own right against the defendant 
and all the world. 
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IV. The acknowledged source of title to the property, is 


the former Mexican pueblo, to whose obligations the City of 
San Francisco, and still later, the present defendant, suc- 


ceeded. 


V. On June 20, 1855, while plaintiff was in possession, 
holding and claiming the property in his own right, the City 
of San Francisco passed an ordinance (822) containing the 
following sections or paragraphs: 


‘$1. It shall be the duty of the mayor to enter, at the 
proper land office of the United States, at the minimum price, 
all the lands above the natural high water mark of the Bay of 
San Francisco, at the.time of the admission of California into 
the Union as a State, situated within the corporate limits of the 
City of San Francisco, as defined in the act to incorporate said 
city, passed April fifteenth, one thousand eight hundred and 
fifty-one, in trust for the several use, benefit, and behoof, of the 
occupants or possessors therecf, according to their respective 
interests. ”’ : 


“$2. The City of San F'rancisco hereby relinquishes and 
grants all the right and claim of the city to the lands within the 
corporate limits, to the parties in the actual possession therecf, 
by themselves or tenants, on or before the first day of January, 
a.D. 1855, and to their heirs and assigns forever” (with certain 
exceptions which do not concern us.) 

*“*§3. The patent issued, or any grant made by the United 
States to the city, shall inure to the several use, benefit, and be- 
hoof, of the said possessors, their heirs and assigns, mentioned in 
the preceding section, as fully and effectually, to all intents and 
purposes, as if it were issued or made directly to them individ- 
ually and by name.” 


**§4. The city, however, as a consideration annexed to the 
next two preceding sections, reserves to itself all the lots which 
it now occupies, or has already set apart for public squares, 
streets, and sites for school-houses, city hall, and other buildings 
belonging to the corporation; and also such lots and lands as. 
may be selected and reserved for streets and other public pur- 
poses, under the provisions of the next succeeding sections.” 


**§5. The city shall have the right to proceed to lay out and 
open streets, as soon as the corporation may deem it expedient, 
in that part of the city west of Larkin street and southwest of 
Johnston street, and reserves the right to take possession of 
such lands as it may be necessary to occupy for that purpose, 
without compensation; and to assess, in the manner provided 
by the present or any existing charter of the city, upon the 
lands bounded on such streets. the whole expense of laying out, 
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opening, grading, and constructing the same; and payment of 
the costs of said improvements shall be deemed a charge upon 
the lands mentioned in this section, to which the city of San 
Francisco relinquishes her right and title by the second and 
third sections of this ordinance.” | 

“*§6. Thecity * * * may lay out and reserve upon the 
said lands * * * public squares, which ’'shall not embrace 
more than one block, corresponding in size to the adjoining 
blocks; provided, that the selection shall be made within six 
- months from the time of the passage of this ordinance; and that 
the city shall not, without due compensation, occupy, for the 
purposes mentioned in this section, after the laying out the 
streets aforesaid, more than one-twentieth part of the land in 
the possession of any one person.” 

‘“*§7. The lots and lands reserved for the use of the corpo- 
ration, under the provisions of the next preceding section, shall 
be selected in localities likely to be most convenient and suita- 
ble for their respective uses, and in such proportion to the 
quantity in the possession of the respective occupants as to make 
the apportionment as nearly equal as circumstances will admit.” 

‘*§ 8. The selection of said lands and lots shall be made by 
& commission, to consist of three persons, who shall be chosen 
by the Common Council, in joint convention, who shall report 
the same to the Common Council for its approval; and, upon 
such approval, deeds of release to the corporation for the lands 
thus selected shall be executed, acknowledged, and recorded, in 
which deeds shall be specified the uses for which they are 
granted, reserved, and set apart, respectively.” 

‘¢§9. Although the city hereby renounces in favor of the 
actual possessors, in accordance with the provisions of section 
second, any right or claim of its own, nothing in this ordinance 
is intended to prejudice any other outstanding title to the said 
lands adverse to the said possessors.” 

‘*§ 10. Application shall be made to the Legislature to con- 
firm and ratify this ordinance, and to Congress to relinquish all 
the right and title of the United States to the said lands for the 
uses and purposes hereinbefore specified.” 

‘‘§11. Nothing contained in this ordinance shall be con- 
strued to prevent the city from continuing to prosecute to a 
final determination her claim now pending before the United 
States Land Commission for pueblo lands for the several use, 
benefit and behoof of the said possessors mentioned in section 
two, as to the lands by them so possessed, and for the proper 
use, benefit and beboof of the corporation as to all other lands 
not hereinbefore released and confirmed to the said possessors.” 
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VI. Between June 20th, 1855, and September 27th, 1855, 
the dates of the Ordinances 822 and 846 respectively, viz: 
On the first Monday of July, 1855, a new charter of the 
City of San Francisco went into effect, (paragraphs 9 com- 
plaint and answer, pp. 3 and 14, Tr.,) which by its terms 
expressly authorized and empowered the Common Council 
to confirm the title granted by Ordinance 822, just as they did. 


Said charter provided: 


‘Sec. 65. The Common Council shall have powerto confirm, 
dispose of, and make all needful rules and regulations respect- 
ing the title to lands or other property of the city except as 
hereinafter or otherwise provided by law.” 

Stat. of California, 1855, p. 266. 


VIT. On September 27th, 1855, pursuant to the above 
authority, the city passed a second ordinance (No. 845) 
which, after referring to the preceding one, enacted as fol- 
lows: | 


ee § 3. The said Ordinance number 822, referred to in the 


preceding section one, is hereby reordained, ratified and con- 


firmed in all its parts.” 


VIII. No selections were made of any lots or squares by | 


the Commission mentioned in said ordinance (No. 822), nor 
by said city, for public uses, within six months from the 
passage of said Ordinance 822 by the Common Council. 


IX. The six months from the passage of Ordinance 822 
expired December 20th, 1855, and six months from the 
passage of Ordinance 845 expired March 27th, 1856. 


X. No selections were made and reported to the Common 
Council, until April 19th, 1856. Some of the selections 
then reported for squares, including those here involved, 
embraced four blocks each, instead of one, as prescribed by 
the ordinance; and in the case of plaintiff in error, took more 
than one-tenth, instead of one-twentieth of the land in his 
possession, after laying out the streets through the same, 
and no compensation has ever been made or tendered plain- 
tiff for the excess over one-twentieth. 
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XI. The plan and map, of said selections, when reported 
to the Common Council, was received by it, read, and laid 
over for further consideration, and never received the 
approval of the Common Council required by the ordinance. | 


XII. On October 16, 1856, the Justices of the Peace of 
the City and County of San Francisco, then acting as the 
Board of Supervisors of said City and County, passed an 
order as follows: 


**§ 1. That the plan or map of the Western Addition 
reported by the Commission created under an ordinance of the 
last Common Council of the City of San Francisco, be adopted 
by this Board, and be declared to be the plan of the city in 
respect to the location and establishment of streets and avenues 
and the reservation of squares and lots for public purposes in 
that portion of the then incorporated limits of said city lying 
west of Larkin and southwest of Johnson streets.” 


XI. On March 11, 1858, the Legislature of California 
passed an Act, embodying and reciting literally the two 
ordinances and the order above mentioned, and then enacted 
as follows: 


‘“‘Sec.1. Be it therefore enacted, that the within and before 
recited order and ordinances be, and the same are hereby rati- 
fied and confirmed; and all the land entered or to be entered, 
in the United States Land Office, in pursuance of section one 
of the first recited of said ordinances, in trust, shall pass and 
inure to, and be deemed to have immediately vested in the occu- 
pants thereof, for their several use and benefit, according to 
their respective interests, in execution of the trust designated 
in an Act of Congress, entitled an Act for the relief of citizens 
of towns upon the public lands of the United States, under 
certain circumstances, approved May twenty-third, one thousand 
eight hundred and forty-four, as extended and applied by an 
Act of Congress, entitled an Act to provide for the survey of 
the public lands in California, the granting of pre-emption 
rights therein, and for other purposes, approved March third, 
one thousand eight hundred and fifty-three; and it shall be the 
duty of all courts and officers to take judicial notice of said 
order and ordinances, as hereinbefore recited, without further 
proof as fully and effectually to all intents and purposes as if 
they were public acts of the State Legislature.” 

‘¢Szc, 2. That the grant or relinquishment of title made by 


the said city in favor of the several possessors by sections 2 and 
3 of the ordinance first above recited (No. 822), shall take effect 
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as fully and completely for the purpose of transferring the 
city’s interest, and for all other purposes whatsoever, as if deeds 
of. release and quit-claim had deen duly executed and delivered 
to and in favor of them [the possessors] individually and by 
name; and no further conveyance or other act shall be necessary 
to invest the said possessors with all the interest, title, rights, 
benefits and advantages which the said order and ordinances 
intend or purport to transfer or convey, according to the true 
intent and meaning thereof.” 


XIV. On July Ist, 1864, Congress passed an Act enti- 
tled ‘‘An Act to expedite the settlement of titles to lands in 
the State of California;” the fifth section of which reads as 
follows: 


‘*Sec. 5. And be it further enacted that all the right and 
title of the United States to the lands within the corporate limits 
of the City of San Francisco, as defined in the Act incorpor- 
ating said city, passed by the Legislature of the State of Cali- | 
fornia, on the fifteenth of April, one thousand eight hundred 
and fifty-one, are hereby relinquished and granted to the said 
city and its successors, for the uses and purposes specified in 
the ordinances of said city, ratified by an Act of the Legislature 
of the said State, approved on the eleventh of March, eighteen 
hundred and fifty-eight, entitled ‘An Act concerning the City of 
San Francisco, and to ratify and confirm certain ordinances of 
the Common Council of the city,’” * * * 


XV. On May 18, 1865, the Circuit Court of the United 
States for California confirmed the city’s title. 


XVI. This decree declares (Trans., pp. 31-2): 


‘¢ This confirmation is in trust for the benefit of the lot-hold- 
ers under grants from the pueblo, town or city of San Fran- 
cisco or other competent authority; and as to any residue, in 
trust for the use and benefit of the inhabitants of the city.” 


XVII. The cause was regularly tried in the Twelfth Dis- 
trict Court of California, and its decision and judgment were 
made and rendered against the plaintiff and in favor of de- 
fendant. From this judgment plaintiff appealed to the Su- 
preme Court of California. On July 30, 1886, said court by 
its final judgment affirmed said judgment of the court below, 
from which the present writ of error is prosecuted. 
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XVIII. Since the trial of this case below, a patent issued 
to the City and County of San Francisco in pursuance of 
said confirmation, as a matter of public history, though it 
does not appear in this record. 


The foregoing are the facts of the case. 


THE FEDERAL QUESTION. 


‘*No State shall pass any law impairing the obligation of 
contracts. ”’ 
Federal Constitution, Art. 1, Sec. 10 (Desty’s Fed. 
Con., p. 24). 
‘‘No person * * * shall be deprived of property without 


due process cf law, nor shal! private property be taken for pub- 
lic use without just compensation.” 


5th Amendt. Fed. Con. (Desty’s Fed. Con., p. 34). 


The Judiciary Act provides that— 


A final judgment or decree in any suit in the highest court 
of a State in which a decision in the suit could be had, where is 
drawn in question the validity of a statute of any State, on the 
ground of its being repugnant to the Constitution of the United 
States, and where the decision is in favor of its validity (such 
judgment) may be re-examined and reversed or affirmed in the 
Supreme Court of the United States upon a writ of error. The 
writ shall have the same effect as if the judgment or decree 
complained of had been rendered or passed in a court of the 
United States. 

The Supreme Court may reverse, modify or affirm the judg- 
ment or decree of such State court, and may at their discretion 
award execution or remand the same to the court from which it 
was removed by the writ. 


(Desty’s Fed. Pro., 3 709). 


There has been a final decision herein, in the highest 
Court in this State. 

In this decision, was drawn in question, the validity of a 
statute of this State on the ground of its being repugnant to 
the Constitution of the United States; and the decision is 
in favor of its validity. 
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The statute whose validity is drawn in question, is that 
part of the Act of March 11th, 1858, which ratified and con- 
firmed the order of the Board of Supervisors of October 
16th, 1856, adopting the map of the City of San Francisco 
in respect to the ‘‘ reservation of squares for public pur- 
poses,” in so far as it affects the land in suit. 

This is the sole question at issue in the pleadings, find- 
ings, judgment and final opinion of the Supreme Court of 
California now for review. 

The plaintiff is the acknowledged owner of the land unless 
the right and title granted and confirmed to him by the 
ordinances were divested by that order, so ratified. 

That part of the order of the Board of Supervisors ‘‘in 
_ respect to the reservation of squares for public purposes,” 
is invalid, because it was intended to defeat plaintiffs 
title, and to impair the obligation of the contract; in this 
regard it is repugnant to the Constitution of the United 
States. 

The decision is in favor of its validity. 


The words of the decision are (Trans., p. 44): 


‘‘The survey and map of these squares so including four 
blocks each, was approved, ratified and confirmed by the Act of 
the 11th of March, 1858, and from such approval, the survey and 
map above mentioned acquired validity. 

‘* Whatever rights the plaintiff acquired under the Van Ness 
Ordinance, he took subject to the Act of 1858, which approved 
the survey and map above mentioned. This is true under any 
proper application of the doctrine of relation invoked on behalf 
of plaintiff. The act of approval ratified the Ordinance 822, 
allowing title to be made under it by a possession designated in 
it, and ratified also Ordinance 845, and the order of the Justices 
approving the survey and map above mentioned; and when the 
Act of 1858 was passed, the doctrine of relation could vest in 
the plaintiff no greater rights than he took under the Act of 
1858. Any rights which plaintiff derived under the Act of 1858, 
would be subject to all its provisions. At the same time that 
Ordinance 822 was ratified, the order approving the map and 
survey above mentioned was also ratified, and whatever rights 
plaintiff took under the Act were subject to the provisions of the 
ordinance and order so ratified. We find in the case no trace 
of a contract between the plaintiff and any one, which ever 
vested in plaintiff any rights different from those accorded to 
him herein.” . 
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The whole decision rests upon this point, viz: 


The validity of that part of the statute, confirming the 
order reserving squares. 

This was the one question necessarily involved in the de- 
cision; and necessarily arose from the case itself; for there 
was no other issue in the case; the facts are not controverted. 

The Court could not give a judgment in the case upon its 
merits without deciding that it involved a question of con- 
flict with the Constitution of the United States, for the 
question was raised by necessary consequence from the 
record. 

It appears by clear and necessary intendment, that the 
question must have been raised and must have been decided 
in order to have induced the judgment. 

Bridge Proprietors v. Hoboken Co., 1 Wall., 142-3, and 
cases cited. 
Murdock v. Memphis, 20 Wall., 634. 


The opinion of the Court may be consulted, as well as the 


judgment, to see what was really adjudged. 


Louisville, etc., Railroad vy. Palmes, 109 U. S., 256: 


‘‘ The question we have to consider and decide is, whether in 
the judgment under review, the Supreme Court of Florida 
gave effect to a law of the State which, in violation of the Con- 
stitution of the United States, impairs the obligation of a con- 
tract. In reaching a conclusion on this point, we decide for 
ourselves, independently of the decision of the State court, 
eer: there is a contract, and whether its obligation is im- 
pair e 33 


Burgess v. Seligman, 107 U. 8., 20. 


St. Bk. of Ohio, v. Knoop, 16 How., 391: 


‘* But we are called in the case before us, not to carry into 
effect a law of the State, but to test the validity of such a law 
by the Constitution of the Union. We are exercising an appel- 
late jurisdiction. The decision of the Supreme Court o 
State is before us for revision, and if their construction of the 
contract in question impairs its obligation, we are required to 
reverse their judgment.” 


Murray v. Charleston, 96 U. 8., 441. 
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Armstrong v. The Treasurer of Athens Co., 16 Peters, 
281; 

Scott v. Jones, 5 How., 380; 

Newberry v. Ohio, 24 How., 414; 

Steims v. Franklin, 14 Wall., 21; 

Railroads v. Richmond, 15 Wall., 7. 


SPECIFICATION OF ERROR. 


It was error for the Court to decide that that part of the 
Act of March 11th, 1858, was valid, which ratified the order 
of the Board of Supervisors of October 16th, 1856, adopt- 
ing the plan or map of the city ‘‘in respect to the reserva- 
tion of squares for public purposes,” and thereby deciding 
that plaintiff has no title, thus impairing the obligation of 
the contract of grant, in Ordinance 822, in violation of 
Article 1, Section 10, of the Constitution of the United 
States. 

It was error, because, under said decision, that part of 
the Act of 1858 took plaintiff's property without due process 
of law, and without just compensation, in violation of the 
Fifth Amendment to the Constitution of the United States. 


ARGUMENT. 


The question under investigation here is—title. 

Where is the title to this property ? 

All the facts necessary for the determination of this ques- 
tion appear in the record. 


Plaintiff's status rests upon his title. 


That title was vested in plaintiff and matured through the 
acts and omissions of the city, supported by the statatory 
confirmation, and based originally upon his possession. 

His possession of the land was of such a character and 
for such a period of tivac, as brings him within the class of 
beneficiaries or grantees described in the second section of 
Onlinance S22, the first step in the series of legislative 
proceedings touching the title. 
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This fact—possession—is found by the Court in plain- 
tiffs favor, and stands unquestioned. (Trans. p. 30.) 

The second section of Ordinance 822 purports to be a 
grant, presently, to the possessors and to their heirs and 
assigns forever, of the entire property. (Trans. p. 25, 2 2.) 

The second ordinance (No. 845) declares that the former 
ordinance (No. 822) ‘‘is hereby reordained, ratified and 
confirmed in all its parts.” (Trans. p. 28, 3 3.) 

This Ordinance 845 was fully authorized by Sec. 65 of the 
Charter of 1855. (Stats. 1855, p. 266.) 


In ratifying and confirming those two ordinances and the 
subsequent order, the Legislature, in 1858, declared them to 
be public statutes, as recited—that would ihclude the date 
of each respectively—and specifically emphasized its inten- 
tion to confirm the grant in the second section of No. 822, 
saying: 

The graut shall take effect, for the purpose of transferrin 
the city’s interest, as if deeds of the property had been execu 
and delivered to the possessor individually and by name, and 
no further conveyance or other act shall be necessary to invest 
the said possessors with all the interest, title, rights, benefits 
and advantages which the said order and ordinances intend or 
purport to transfer or convey. (Trans. , p. 29, Seo. 2.) 


The foregoing Section 2 of Ordinance purports to 
transfer and convey the entire title from the city to the pos- 
sessors (plaintiff being one), and to their heirs and assigns 
forever. 

This grant, 90 ratified by statute, is a contract the obliga- 
tion of which is the title it vested, and this title is guarded 
by the fall protection of the law. 

| RELATION. 

The statate, in ratifying this series of ordinances, operated 
to give effect do enck, as of and from the date at which it was 

igi so that to all intents and parposes cack is 
treated in law as if it were previously authorized by compe- 
tent authority. 

In Supervisors v. Schenck, 5 Wall., 781, the effect of rati- 
fication is stated in the following language: 
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‘‘ Judge Story said there was no maxim, where it does not 
prejudice the rights of strangers, better settled in reason and 
law than omnis ratihabitio retretrahitur et mandato priori aequi- 
paratur. And it is equally well settled that the maxim is as appli- 
cable to corporations in matters of simple contract as to other 
contracting parties.” 


This view of these ordinances has always heretofore been 
taken in this State as the law. 


Pickett v. Hastings, 47 Cal., 284: 


** That ordinance (§22) having been ratified and confirmed by 
the Act of March 11, 1858, roox EFrect By RELATION as of the 
date of its passage * (June 20, 15535. ) 


And at page 287 the Court say, speaking of the effect of 
the Act of 5S upon the ordinance: 


‘It merely ratified and confirmed the ordinance, leaving it, in 
all respects, * * * as it would have been had the Common 
Council, at the time of the passage of the ordinance, possessed 
competent authority to dispose of the right, title or interest of 
the city * *.* in the mode adopted by the ordinance.” 


Hart v. Burnett, 15 Cal., 610: 


‘‘The statute confirmed the ordinance from its passage, and 
the ordinance gave effect to a possession in January, 1855. Thus 
the claim under the Van Ness Ordinance had its inception, and 
so far as the city and county could convey the property, was 
made good, in 1855.” 


City and County v. Beideman, 17 Cal., 462: 


‘* We have affirmed repeatedly and in the most solemn forms, 
the validity of the Act of 1858, giving effect to the so-called 
Van Ness Ordinance. We adhere to our conclusions upon that 
question.” 


Carlton v. Townsend, 28 Cal., 223: 


‘*It has been steadily held that they” [the ordinance 822 and 
the act of the legislature] ‘* vested in the possessors described 
in the ordinance, a title to the lands therein mentioned, as 
against the city, and those decisions have become a rule of prop- 
erty, lying at the foundaticn of a large portion of the titles to 
real estate in that city, and the rule is now upheld, not only 
upon priaciple, but upon considerations of policy, requiring 
certainty and stability in the rules constituti;ig the landmarks 


of property.” ; 
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Wolf v. Baldwin, 19 Cal., 315: 


“ The Van Ness Ordinance assures parties in ‘ actual posses- 
sion’ of land of the city on the first of January, 1855, and con- 
tinued until the ordinance was introduced into the Common 
Council, all the right and title of the city to the lots in such 
possession, ” etc. 


Valentine v. Mahoney, 37 Cal., 398: 


‘* Possession, as we have already remarked, does not consti- 
tute title under the ordinance, but title passes by virtue of the 


_ grant contained in the ordinance.” 


Bernal v. Lynch, 36 Cal., 144: 
** It may be conceded that all the title the city held passed to 
Dehon by virtue of the Van Ness Ordinance. 


Payne & Dewey v. Treadwell, 16 Cal., 233: 

The Act of 1858, confirming Ordinance 822, ‘‘is compe- 
tent to validate an act already done for the disposition of 
this property, as well as to authorize it beforehand,” etc. 

This general “ doctrine of relation” is recognized as the 
law by all the courts in the United States. 


Merryman v. Bourne, 9 Wall., 603: 

Holds, that if the Act of Congress of 1864 was s necessary 
to the completeness and validity of the titles under the ordi- 
nance (which it questioned), ‘‘it took effect by relation” as 
of March 11, 1858, the date of the State’s confirmation. 


Seabury v. Arthur, 28 Cal., 150: 
Holds, that the legislative confirmation of Alcalde grants 
has relation to their respective dates. 


Landes v. Brandt, 10 How., 373: 
A patent of 1845, upon a confirmation of 1811 of a claim 
filed in 1805, by relation, makes the title good as of 1805, so 
that a Sheriff’s sale of 1808 passed the title to the purchaser. 
Citing various authorities. 
Touchard v. Crow, 20 Cal., 160; 
Viner’s Abridgment, Title Relation, 290. 
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McCracken v. City of S. F., 16 Cal., 623: 


‘* To ratify is to give validity to the act of another. A ratifi- 
cation is equivalent to a previous authority. It operates upon 
the act ratified in the same manner as though the — had 
been originally given.’ 


See also further authorities cited in that opinion. 


See also Megerle v. Ashe, 33 Cal., 85; 

Truchelut ads. City Council, 1 Nott & McCord, 
136,. *227; | 

Gibson v. Hibbard, 13 Mich., 217; 

State v. Norwood, 12 Md., 206; 

S. P. RB. R. v. Dull, 4 West Coast R., 639, 643. 


In the case at bar, the controversy is between the original 
parties to the transaction, and no rights of strangers have 
intervened. 


PLAINTIFF’s POSITION Is: 


First: That the rules of property in this State are fully 
settled in our favor on this point, by a complete series of 
adjudications. That the uniform current of decisions in this 
State bas been in conflict with the judgment here complained 
of. That prior to this action, the title which we here assert, 
has never been denied. 


Secondly: That in the State of California the common . 
law then was, and is, adopted as the rule of decision, in the 
Courts of this State (Stats. Cal., Vol. 1, p. 219); and that 
the private rights here asserted, are to be determined by the 
application of common law rules alone. 


Chicago v. Robbins, 2 Black, 428: 


‘¢ Where the rules of property in a State are fully settled by a 
series of adjudications, this Court adopts the decisions of the 
State Court. But where private rights are to be determined by 
the application of common law rules alone, this Court, although 
entertaining for State tribunals the highest respect, does not 
feel bound by their decisions.” 


The laws which exist at the time and place of the making 
of a contract enter into and form a part of it. 
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DEFENDANT'S POSITION. 10t 


The defendant, the City and County of San Francisco, 
successor to the pueblo and city, contends that plaintiff has 
no title, by any or all of the foregoing legislative acts, mu-gh 
nicipal and State, because, as they say, in October, ie- 
1856, the city dedicated these premises to public use, byrne 
the order of that date, which appears in this record, adopt. 
ing a map and declaring it to be the plan of the city, as to 
streets and reservation of squares; which order being rati- 
fied, reserved the land to the city, thus defeating plaintiff’sre- 
title and dedicating the land to public uses. P 


This position is untenable. 


The city had the right, under the ordinance, to lay outs) 
and open streets through the granted premises, without limit, 
as to quantity; and as to time, ‘‘as soon as the corporation 
may deem it expedient, and without compensation.” (See 
2 5, of Ordinance 822, Trans., p. 26.) * 

The matter of streets stands acknowledged and unques-,’ 
tioned by plaintiff; it has never been a subject of contro-p 
versy. But the provision in the ordinance respecting these 
squares, is an independent provision; in a separate section 
(Section 6), a right limited carefully, as to time, quantity, 
mode of selection and compensation to the possessors,,. 
thus recognizing their rights in the premises. 

Therefore, let it not be supposed that our argument or our 
position militates against the plan of the city as to streets 
contemplated in the Act; for that was strictly legal. 

But in so far as the order undertook to take the property. 
of plaintiff for public squares, without compensation, it is 
void, and could not be made valid by ratification or other-" 
wise, without his consent. 4 

The city’s right to lay out and reserve squares upon said? 
land is carefully limited by Section 6 of Ordinance 822: 
to size, one block; time, six months; extent, 1-20 of an 
one man’s land; as to mode—by the Commissioners, whose 
selections were to be finally approved by the Common 
- Council before they became effective or deeds could be de- 
manded from the possessors. (Trans., p. 27, 2 6.) 
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THE GRANT IS IN PRESENTI. 
Ordinance 822 isa present grant of the whole property, 


_ passing the title from the city to the possessors. (Trans., 


p. 25, 2 2.) 


Congressional grants to railroad companies take effect 
from the date of the Act, though the land is not located till 


long afterwards. 
R. R. Co. v. Baldwin, 103 U. S., 426. 


The grant was burdened with a condition subsequent of a 
right in the city, grantor, to get back a limited quantity 
within a limited time, and in a particular manner. (Trans., 
p. 26, 32 5 and 6.) 


.. Until the steps were taken by the grantor to effectuate 


this right, within the time limited and in the mode pre- 
scribed, the whole title remained in the possessors. 

No report of selections for squares was made till April 
19, 1856. (Trans., p. 86.) The six months limit expired 
December 20, 1855. The report and map were never 
approved by the Common Council, but were ‘‘iaid over for 
further consideration.” (Trans., p. 35.) The Common 
Council never proceeded further towards approval of the 
selections. — | 

The findings show that the city never exercised this right. 
The time lapsed. And time was of the essence of the con- 
tract. 

The title became forever discharged from the condition, 
and remained vested in the grantee, a perfect title. 


Kent's Comm., Vol. 4, *129: 


‘¢ Conditions subsequent are not favored in law, and are con- 
strued strictly, because they tend to destroy estates, and the 
rigorous exaction of them is a species of summum jus, and in 
many cases hardly reconcilable with conscience.” 7 


#130: 


‘“‘ If the condition subsequent be possible at the time of mak- 
ing it, and becomes afterwards impossible to be complied with, 
either by the act of God, or of the law or of the grantor, 
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* %* * the estate of the grantee being once vested is not 
thereby divested, but becomes absolute,” etc. 


*144: 


‘‘Such conditional sales or defeasable purchases, though 
narrowly watched, are valid, and to be taken strictly as inde- 
pendent dealings between strangers, and the time limited for 
the repurchase must be precisely observed, or the vendor’s right 
to reclaim his property will be lost.” 


Holmes v. Grant, 8 Paige, 243: 


‘* A court of equity will never lend its aid * * * to re- 
lieve the grantor who neglects to perform the condition on 
which the privilege of repurchasing depends.” 


Davis v. Thomas, 1 Russ. & M., 506: 


Vested interests are favored by Courts as against such 
construction as will leave doubt or uncertainty on the title. 


Roper on Legacies, Vol. 1, p. 618: 


‘It is the doctrine of Lord Alvanley upon this subject, that 
where there are clear words of gift, creating a vested interest, 
the Court will never permit the absolute gift to be defeated, un- 
less it be perfectly clear that the very case has happened in 
which it is declared that the interest shall not arise.” 


Ferris vy. Coover, 10 Cal., 614, 615. 
(A grant with conditions subsequent): 


‘‘ The words of the instrument are plain; they import a con- 
veyance of the land in full property.” 


Sheppard's Touchstone, p. 138: 


‘* If the condition be made in the copulative, and consist of 
divers parts, every part must be observed, or the condition 
will not be performed.” 


On October 16th, 1856, long after the six months had ex- 
pired, and after the city’s right to select or lay out any 
squares on the granted premises had lapsed, and when the 
title had become absolute in the possessors, freed from all 
conditions, the order in question was passed with intent 
first, to adopt a plan of the city as to streets; and second, to 
reserve and dedicate squares out of the granted premises. 
(Trans., p. 28—bottom. ) 
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As to the streets, it has never been disputed. It was a 
clear right, according to the terms of the ordinance. 

As to squares, the order was a violation of private prop- 
erty. | 
The State statute of 1858, which ratified the two ordi- 
nances and the order in question, in terms, gave to each the 
dignity and effect of ‘‘ public acts of the State Legislature;”’ 

making each effective as of its date, as a State statute. 
Ordinance 822, dated June 20th, 1855, ‘‘ hereby relin- 
quishes and grants all the right and claim of the city to the 
lands” in question to plaintiff. (Trans., p. 25, 3 2.) 
Ordinance 845, dated September 27, 1855, hereby reor- 
dains, ratifies and confirms in all its parts the Ordinance 
822. (Trans., p. 28, 3 3.) 
These two ordinances, so ratified and confirmed, passed 


_ the title from the city to the plaintiff. 


That the title vested ‘in plaintiff by 3 2 is manifest 
by the express terms of 3 8 of Ordinance 822, which 
required deeds from the possessors to the city, for the lands 
so selected, as the only means of reinvesting the city with 
that title. (Trans., p. 27, 2 8.) : 

Such deeds could only be required for selections made 
within six months from the date of the ordinance, ‘‘ and 
upon such approval” by the Common Council. 

It is obvious that until the title should be reconveyed to 
the city, according to the provisions of the ordinance, that 


title remained vested in the possessors. 


Neither statute nor ordinance provides any other mode of 
depriving plaintiff of this title. 

The title, so vested, was burdened by a condition subse- 
quent, to be performed, if at all, by the grantor, strictly 
within the terms prescribed. (Trans., p. 27, 3 6.) 

This right to select was limited to six months’ time. 

It is, in its nature, a contract for a repurchase. 


‘*The time limited for the repurchase must be precisely 
observed, or the vendor’s right to reclaim his property will be 


lost.” 
4 Kent’s Comm., *144. 
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It is found as a fact, by the Court bciow, that no selections 
were made within six months after the passage of -” ordi- 
nance. (Trans., p. 36.) 

Thus the right reserved by the limitation Sesioudl and 
having lapsed, was lost forever. 

The title was left in the plaintiff, discharged from the con- 
dition; a perfect estate. 

This was the state of the title—so vested in plaintiff— 
when the Board of Supervisors passed the order adopting 
the map selecting this land for public squares. 

Passing the question whether title to land can be divested 
by adopting a map—we only know that on this map this 
land was marked as a square. 

This order adopting the map, was also ratified by the stat- 
ute of March 11, 1858, and from such ratification took its 
force. (Trans., p. 29, 3 1.) 

The Supreme Court of this State has decided that because 
this order was ratified at the same time with the ordinances 
of grant, that thereby the grant to plaintiff was defeated. 
(Trans., p. 44.) 

But, through the doctrine of relation, each one of these 
acts ratified became valid and took effect as of tés date. 

Therefore, the grant having vested and matured a perfect 
estate in plaintiff before the date of the order, such order 
could not take effect without defeating and destroying this 
estate, and impairing the obligation of the contract. 


THE GRANT WAs A CONTRACT. 


The grant in Ordinance 822 was a contract, and, as 
such, was reiterated in Ordinance 845; and both receiv- 
ing the statutory confirmation, were made respectively 
public acts of the State Legislature,—they became effective 
and vested the title as of June 20, 1855. 

This contract was between the possessors on the one part 
and the city on the other—the present parties. 

It was for valuable consideration from each—from the city, 
the release of its claim to the possessors—and from the pos- 
sessor, not only the covenant to give back land for squares 
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uf taken in the way and to the extent provided, but also to 
yield land for streets at any time and to any extent; and 
moreover, to become liable for the whole expense of laying 
out, opening, grading and constructing such streets. (Trans., 
p. 26, 35.) Such liability was, in effect, a covenant on 
the part of the possessor that he would pay such expenses. 

Holladay v. Frisbie,|15 Cal., 635; 

People ex rel carcass v. Supervisors, 4 Barb., 79. 


That such a legislative act is a contract is firmly settled 


law. 
People v. Bond, 10 Cal., 571-2. 


Fletcher vy. Peck, 6 Cranch., 87, *137: 


‘*A grant, in its own nature, amounts to an extinguishment 
of the right of the grantor, and implies a contract not to re- 
assert that right. A party is therefore always estopped by his 
own grant.” 


St. Bk. of Ohio v. Knoop, 16 How., 385: 


‘*In the case of the State of New Jersey v. Wilson, 7 Cranch., 
164, it was held, ‘ that a legislative act, declaring that certain 
lands, which should be purchased for the Indians, should not 
thereafter be subject to any tax, constituted a contract which 
could ‘not be rescinded by a subsequent legislative act.’” (See 
also p. 389). | 


Ohio Life Ins. Co. v. Debolt, 16 How., 429. 
Westervelt v. Gregg, 12 N. Y., 212: 


* * * ** but no power in the State can legally confer npon 
one person or class of persons the property of another person 
or class, without their consent, whatever motives of policy may 
exist in favor of such transfer.” 


The obligation of this contract was, that the grantor 
would not re-assert title to the land except and in the mode 
prescribed by the ordinance. 

Tn this title plaintiff mast be protected: and the city is 


- under obligation not to meddle with it. 


‘‘ Where « private right is asserted, the government is as 
impotent as the humblest citizen to impair or destroy it.” 


McCauley v.. Weller, 12 Cal., 532-3. 
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‘*'The State can claim no greater exemption than an indi- 
vidual, from the usual consequences of an unwise and impolitic 
contract.” 


State v. McCauley, 15 Cal., 457. 


There is no interest in civilized society so vital to the 
principles of popular liberty as the strict adherence to the 
settled rules of law. 

Yet under the decision appealed from, this title has been 
defeated, the obligation of the contract has been impaired— 
impaired by a statute of this State—as construed by its Su- 
preme Court—the obligation of the contract has been extin- 
guished. 


In Furman v. Nicol, 8 Wallace, 58, was presented a ques- 
tion much like the one at bar. In that case the Court said: 


‘* The defense really amounts to this: either that the alleged 
contract did not exist, or, if it did, that there has been no leg- 
islation that impairs it. Whether it be true or false depends ° 
on the construction to be given the laws of the State which are 
claimed as proving the making of the contract and its violation. 
If so, this Court decides for itself whether the construction 
which the Court below gave to these different statutes was cor- 
rect or incorrect; and we are required to reverse under the 
twenty-fifth Section of the Judiciary Act if we find that under 
an error of construction, that Court has adjudged that no con- 
tract has been impaired. 

‘¢ To do otherwise, would be to surrender to the State courts 
an important trust confided to this Court by the Constitution. 

- Without pursuing the subject further, it is clear from the record 
that the Supreme Court of Tennessee, in dismissing the petition 
for mandamus, necessarily adjudged that there was not at the 
time such a contract as the plaintiff Furman claimed authorized 
him to make the'tender to the clerk of the notes of the bank of 
Tennessee. The jurisdiction of this Court is therefore com- 
plete, and the case must be decided on its merits.” 3 


In the case at bar the Supreme Court of California, in 
reaching its conclusion, not only necessarily, but ex- 
plicitly adjudged that there never existed such a contract 
as was Claimed on the part of Hoadley under the Ordinance 
822, ratified and confirmed by the Legislature; and that the 
title to the property in question did not pass to him by the 
Ordinances ratified and confirmed as stated. 
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When the selections were made the city took squares of 
four blocks instead of one, and instead of taking but one- 


' twentieth of plaintiff's land, took more than one-tenth, and 


no compensation was ever made or tendered. (Trans., p. 
36. ) 

The contract was impaired, within the meaning of the 
Constitution, as effectively by the taking of more than one- 
twentieth of plaintiff's land without compensation, as if the 
whole had been taken: as was heid by the Court in People 
v. Platt, 17 Johnson, *215, saying: 

‘** The principle adopted by the Supreme Court of the United 
States extends as fully to a case where a material and essential 
part of the grant is impaired as to a case where it is entirely im- 
paired.” | 
StaTuTE OF 1858 Empraces INDEPENDENT PROVISIONS—SOME 

' VaLip, Some INvaLp. 


The two parts of the Act of 1858 tend to. two different pur- 
poses or ends, independent of one another. 

The primary and main purpose of the Act is to declare, 
by— . 

‘¢Szo. 2. That the grant or relinquishment of title, made by 
the said city in favor of the several possessors by sections two 
and three of the ordinance first above recited (822), shall take 
effect,” etc. ! 

While the other and subordinate part was, ‘‘in respect 
to * * * reservation of squares for public purposes.” 

We claim the latter part unconstitutional and void, yet it 
does not prevent the former part from being fully valid and 


binding, for the two parts deal with two different purposes 


and are independent of, and as construed, inconsistent with 
one another. | 
A part of a statute may be in conflict with some constitu- 

tional provision and therefore void, while the balance would 
be valid and binding. 

Cooley's Con. Lim., p. *177-8, and cases cited; 

People v. McCann, 16 N. Y., 61; 

People v. Hill, T Cal., 103; 

Robinson v. Bidwell, 22 Cal., 386, and cases cited; 
Woodruff v. Trapnoll, 10 How., 206. 
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‘* But if an independent provision, not in its nature and con- 
nection essential to the other parts of the statute, be unconsti- 


tutional, it may be treated as a nullity, leaving the reat of the 


enactment to stand as valid.” 
French v. Teschemacher, 24 Cal., 536; 
Meshmier v. The State, 11 Indiana, 485; 
Fisher v. McGerr, 1 Gray (Mass.), 21-22; 
Houghton v. Austin, 47 Cal., 646-7. 


To give and to take, at the same time and in the same 
breath, is as impossible as to create and ae by the 
same act. 

The fact that the grant which conferred the estate and 
the selection which attempts to defeat it, are both recited 
in and ratified by the same statute, cannot be urged as a 
reason for preserving the vicious portion of that statute 
from attack. 

For one statute is often a up of many parts and may 
purport to effect many ends: but if any one of them be re- 
pugnant to the settled rules of property and law, it fails, 
without affecting the remainder. One portion of this stat- 
ute ratified a grant and all the rules of law combined to 
shape that grant into a perfect, vested title. . 

The other portion, as construed by the Court below, 
effects to extinguish the title so vested. 

The Legislature, having ratified the grant, had then, no 
power to destroy the title which the grant conferred. 

So here, while protesting against the latter part as void; 
we rest upon the grané as valid, and on it found our rights. 


THe CHARTER OF 1855 AUTHORIZED ORDINANCE 845. 


It appears from the complaint and answer both (paragraph 
33) that Ordinance 845 was passed under the charter of 1855, 
the sixty-fifth section of which reads: 

‘Seo. 65. The Common Council shall have power toconfirm, 
dispose of and make all needful rules and regulations respecting 


the title to lands or other property of the city, except as hereinafter 
or otherwise provided by law.” 


Trans., p. 8, XXXIII, and p. 14, Sec. 9; 
Cal. Stat., 1855, p. 266. 
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The exception does not control this express power. 


It was under this power that Ordinance 845 ratified and 


confirmed 822 in all its parts. 


SOURCE OF THE TITLE. 


The city’s title comes from the confirmed pueblo claim, | 


or from the grant in the fifth section of the Act of Congress 
of July 1, 1864, printed in the 39th paragraph of the com- 
plaint. (Stats.at Large, Vol. 13, p. 332, Sec. 5.) 

We think the pueblo title the true title, but it is unim- 
portant from which source the title is derived, for the Act of 
Congress of July 1, 1864, recognizes the city as having the 
power to convey, and its ordinances as conveyances, and 
confirms the conveyances thus made. The ordinances are 
specially mentioned in the Act of Congress, but the order 
of the Board of Supervisors is not referred to in that Act. 


In CONCLUSION. 


This writ is taken from a final judgment in the highest 
Court of this State. 


Here is drawn in question, the validity of a statute of this 7 


State, on the ground of its being repugnant to the Constitu- 
tion of the United States. 

The decision is in favor of its validity. 

This question of the validity of the statute, was the only 
question in the case; and plaintiff asks a judgment of this 
Honorable Court, adjudging that part of the statute of 
March 11th, 1858, which confirms the selection of plaintiff’s 
property for public squares, to be null and void, and reversing 
the judgment of the Supreme Court of the State of California. 


Respectfully submitted. 
S. W. HOLLADAY, 
Attorney for Plaintiff in Error. 


JOHN CURREY, 
W. C. BELCHER, 
Of Counsel. 
San Francisco, June 30th, 1887. 
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IN THE SUPREME COURT 


OF THE 


UNITED STATES. 


MILO HOADLEY, 
Plaintiff in Error, 


v8. 
THE CITY AND COUNTY OF 


SAN FRANCISCO, 
Defendant in Error. 


Brief for Defendant in Error. 


The plaintiff in error claims the premises under 
a title derived directly and immediately from the 
defendant in error, and alleges as his muniments 
of title the City Ordinance No. 822 and the Legis- 
lative Act of March 11, 1858, reciting and au- 
thorizing that ordinance. | 


This admits the title to have been at one time 
in the defendant in error, and presented to the 
Court below the sole issue—whether or not that 
title had been transferred by the Ordinance and 
Act mentioned. That is to say, the;Court was 
called upon to construe a conveyance and did so 
against the plaintiff in error. 


) 


end 


“No Federal question is presented by the record 
in this case. The action was’ brought to recover 
the possession of certain lands. Both parties 
claimed title from the City of San Jose, and the 
question to be determined was which of the two 
had actually obtained a grant of the particular 
premises in controversy. The title of~the city 
was not drawn in question. Even if it depended 
upon the treaty of Guadalupe Hidalgo and the 
several Acts of Congress to ascertain and _ settle 
private land claims in California, the case would 
not be different. Both parties admit that title, 
and their litigation extents only to the determina- 
tion of the rights which they have severally -ac- 
quired under it.” 


Romie et al. es. Casanova, 91:-U. S.. 379. 


ce The real controversy was as to the 
transfer of that title (city title) to the plaintiffs in 
error; and this did not depend upon the ‘Consti- 
tution or any treaty or statute of, or Commission 
held, or authority exercised, under the United 
States.’ ” 
Hammond et al. rs. Mason ete... 92 U.S., 


724. 


In the case at bar the title fo the city is not 
questioned, but the “real controversy is as to the 
transfer of that title.” And does not, we believe, 


present a Federal question. 


: 
é 


©» 
-) 


Had, however, the decision gone against the de- 
fendant in error the case would have been differ- 
ent, because the defendant in error derived its title 

: from the United States under the Federal Act of 
July 1, 1864, upon trusts prohibiting the aliena- 
. tion of its public squares, of which the premises 
in question constitute a part. A conveyance, 
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therefore, of this property to plaintiff in error 
would have been in violation of the Federal Act, 
and made a deciston sustaining such a_convey- 
ance in the form of either, an Act, Ordinance, 
judgment or deed, reviewable here. 


The first error against the judgment, if well as- 
signed, would place the Court below in a most em- 
barrassing dilemma. For it seems that plaintiff 


in error relies upon Sec. 2 of Ordinance 822 as 
ratified by the Legislative Act of March 11, 1858, 
while defendant in crror relies upon Sec. 4 of the 
same Ordinance as ratified by the same Act for the 
reservation. 
Now, Sec. 4 is at least as operative as Sec. 2, to 


a vest a right, and it would appear that had judg- 
= ment gone against defendant in error it would 
oS have had a good assignment on the same ground 
as that which the plaintiff in error has taken. 
That is to say, which ever way the Court might 
have decided it would have committed a fatal er- 
he 


ror! Such a conclusion, however illogical,’ neces- 
sarily follows if this assignment of error is good. 


The second, third and fourth assignments are 
based on the assumption (arising from a mistaken 
construction of Ordinance 822) that the city con- 
tracted absolutely to convey to plaintiff in error, 
as a party in possession, these public squares. We 
do not at all-assent to this construction of the 
Ordinance; and if such a contract had been en- 
tered into and executed by delivering proper 
deeds both the contract and deeds would have 
been void. 

Palmer vs. Lowe, 98 U.S., 16. 

Townsend vs. Greeley, 5 Wal., 326. 

The Pueblo Cases, 4 Sawyer, 554. 


San Francisco vs. Canavan, 42 Cal., 541. 


In disposing of her pueblo lands the city was 
‘entirely under the control of the Federal Govern- 
ment, as the source of title, and could neither, of 
her own will, legally agree to sell and convey to 
plaintiff in error, or set off as squares any particu- - 
ticular tract or tracts, and all her contracts of that 
nature, and dealings with the pueblo lands, prior 
to the Federal Act July 1, 1864, were made 
subject to be defeated by the holder of the title. 


These premises, Hamilton Square and Alta Plaza, 
were designated as public squares by the Van 
Ness map and Ordinance, prior to 1858. Such a 
designation may have even been a wrong upon 
plaintiff in error, but afterwards when the Federal 


. ) 


Government conveyed these lands to the city by 
the Act of 1864, one of the conditions was that 
: | they should be forever used as public squares. 
+. Now, whether the original dedication was right or 
| wrong, legal or illegal, cuts no figure, because the 
Federal Government had the power to impose 
the condition, and the city cannot actively or 
passively extinguish it. | 
Montgomery vs. Beram, 1 San, 613. 
Grisar vs. McDowell, 6 Wal., 363. 
Hoadley vs. San Francisco, 50 Cal.. 275. 


On page § of his brief, the attorney for plaintiff 
in error says ‘the plaintiff 1s the acknowledged 
owner of the land, unless the right and _ title 
granted and confirmed to him by the Ordinances 
were divested by that order so ratified.” 


We do not think that a correct statement of 
the situation by any means. He should rather 
have said: “ The defendant is the owner, unless 
the plaintiff has shown a conveyance or transfer 
of some kind.” The facts to which that state- 
ment apply are simple enough—the second section 
of Ordinance 822 grants to possessors, the fourth 
section reserves the squares, even though occupied. 
This was clearly not a grant to plaintiff of the 
squares, under any possible possession thereof. 


It is true other sections of the Ordinance con- 
tained provisions as to the time when the squares 


a 
() 


should be selected, the size of the proposed squares 
and the quantity of land which could be taken 


from any possessor without compensation therefor. 


In reference to these provisions it is said: 
* Whatever rights the plaintiff acquired under the 
Van Ness Ordinance (822) he took subject to the 
Act of 1858, which approved the survey and map 


above mentioned.” (Transcript, p. 44.) 


It: seems to be established : 


Ist. That the legal title to these squares was 
transferred from the General Government to. the 


City and County of San Francisco. 


2d. That the instrument of transfer was the 
Congressional Act of July Ist, 1864. 


dd. That that instrument contained as trusts 
imposed upon the grantee and running with the 
title the obligation of holding and using these 


squares perpetually for the beneficiary named. , 


4th. That neither the trustee or cestui qui 
trust, severally or ‘jointly, can extinguish the 
trust without the grantors consent. 

oth. That the defendant in error has not and 
cannot divest itself of title to these squares. 

6th. That plaintiffs possession thereof was 
turtious, from which no right or title to the prop- 


erty could spring. 


‘ 


ith. That the defendant in error yet holds the 
legal title to the premises, and is charged with the 
execution of the trusts as originally imposed. 


= Respectfully submitted. 
. GEO. FLOURNOY anp 
y J. B. MHOON, 


Special Counsel for Defendant in Error. 


GEO. FLOURNOY, Jr., 


Attorney for Defendant in Error. 
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IN THE SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1886. | 


No. 1312. 


MILO HOADLEY, 
Plaintiff in Error. 
vs. 


THE CITY AND COUNTY OF 


SAN FRANCISCO, — 
Defendant in Error. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA 


PLAINTIFF'S REPLY TO THE BRIEF FOR 
DEFENDANT IN ERROR. 


S. W. HOLLADAY, 
Attorney for Plaintiff in Error. 


the Supreme Court 


OF THE 


UNITED STATES. 


ntti te Ml 
—_ ——vyS 


MILO HOADLEY, PuarntirF m Esrnor, 
| v8. 


THE CITY AND COUNTY OF SAN FRANCISCO, 
DEFENDANT IN ERROR. 
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Plaintiff’s Reply to the Brief for Defendant in Error. 


{ Norz.—As the parties occupy the same relative position to each other in 
this Court as they did in the Court below, we shall for the sake of brevity 
and convenience, refer to them simply as plaintiff and defendant. ‘‘ Plain- 
tiff’? meaning Milo Hoadley, and ‘* defendant " meaning the City and County 
of San Francisco, defendant below and defendant in error here. } 


We now undertake on behalf of plaintiff, to correct some 
of the statements in defendant's brief, to state some of the 
positions wherein the plaintiff and defendant agree; to crit- 
cise and combat some of the positions assumed for plaintiff 
by defendant, and to prove them erroneous; to prove that 
the ‘‘ Federal question” is sharply presented in this case, 
and to prove that the State statute, which the decision 
upholds, impairs the obligation of a contract; to show that 
this decision is contrary to the principles of all the preced- 
ing decisions of the same Court, and subverts the well settled 
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rules of law and property as recognized in our State Courts, 
from the birth of the State down to the decision complained 
of; and finally, to show that defendant's brief is based on a 
misapprehension of the case. 

It is true, as asserted in the opening of defendant's brief, 
that plaintiff claims the premises under title derived directly 
and immediately from defendant, and that the muniments 
of plaintiff’s title are the City Ordinance 822 and the legis- 
lative Act of 1858 reciting and authorizing that ordinance, 
which admits the title to have been at one time in the de- 
fendant (the city). | 

In all this we agree with defendant. But it is only a part 
of the case. | 

We claim also and further under the second ordinance 
(845), which reordained and ratified the first (822); and both 
attached to PLAINTIFF’S POSSESSION of the land at the time 
they were respectively passed. These ordinances were both 
ratified and confirmed by the Legislature in 1858. 

Defendant’s counsel in their brief (page 3) say that our 
‘‘first error against the judgment, if well assigned, would 
place the court below in a most embarrassing dilemma.” 

We think the first error well assigned; and if such shall 
be the consequences, it will not be our fault. 

It is quite ‘true, as defendant’s brief says, that plaintiff 
‘‘relies upon Section 2 of Ordinance 822 as ratified by the 
legislative Act of March 11, 1858”—for that contains the 
grant to plaintiff—and they add to the above that ‘‘ defend- 
ant relies upon Section 4 of the same ordinance, as ratified 
by the same Act, for the reservation.” (Sec. 4, at p. 26, 
Trans. ) 


If defendant relies upon Section 4, the question naturally 
follows, what part of Section 4 is that reliance based upon ? 


— 4 purports to do two things, viz: 


4. The city, however, * * * reserves to itself 
all the lots which it now occupies, or has already set apart for 
public squares; * * 


‘‘And also such lots .and lands as may be selected and 
reserved for streets and other public purposes under the 
provisions of the next succeeding sections.” 
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The city cannot rely upon the /irst of these, because 
avowedly, these lands were not among the lands then occu- 
pied or ‘‘ already set apart for public squares.” 

For, in June, 1855, when the first ordinance was passed, 
the city survey and map extended as far west as Larkin street, 
and no further; upon which map appeared four public 
squares, namely: Portsmouth Square, bounded by Wash- 
ington, Kearny, Clay and Dupont streets; also, Washing- 
ton Square, bounded by Filbert, Stockton, Union and 
Powell streets; ulso, Union Square, bounded by Post, 
Stockton, Geary and Powell streets. 

These squares the city had already set apart and was 
actually occupying as public squares at the date of the 
ordinance. 7 

They are the squares referred to in the first part of Sec- 
tion 4, spoken of in defendant's brief. Those squares are 
not questioned herein. 

But west of Larkin street the city survey and map did 
not extend when the ordinance passed, in June, 1855. 

The squares in question were jirst created by the map in 
1856. 

Therefore, the city must rely upon the second part of 
Section 4, which devolves upon her the necessity of show- 
ing explicitly, that these alleged squares were reserved 
‘funder the provisions of the next succeeding sections,” 
which has most signally failed. 


The squares in question are among those contemplated in 
the lutier part of said Section 4, as a part of ‘‘ such lots and 
lands as may be selected and reserved for streets and other 
public purposes [such as squares] under the provisions of 
the next succeeding sections.” : 


‘‘The next succeeding sections” are 5 and 6: 


‘‘Sec. 5. The city shall have the right to proceed to lay 
out and open streets as soon as the corporation may deem it 
expedient, in that part of the city west of Larkin street,” etc. 
(No limit as to time or quantity of land.) 7 


‘¢Sec. 6. The city shall also have the right to select and 
set apart from the lands west of Larkin street * * * lots 
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for the use of the corporation; and may lay out and reserve 
upon the said lands, public squares, which shall not embrace 
more than one block, corresponding in size to the adjoining 
blocks; provided, that the selection shall be made within siz 
months from the time of the passage of this ordinance; and 
that the city shall not, without due compensation, occupy for 
the purposes mentioned in ¢his section, after the laying out 
the streets aforesaid, more’ than one-twentieth part of the 
land in the possession of any one person.” 


Such are the conditions ‘subsequent which incumber the 
city’s ‘‘ right to select "—they were attached to the grant by 
the city itself. | . 

These conditions are all made valid ‘‘as hereinbefore 
recited ” by legislative ratification. 

These conditions were confessedly never observed or per- 
formed by the grantor; the findings say so. 

The ratification of the conditions subsequent, unper- 
formed, is a ratification of the grantor’s disability to claim 
the benefit of the ‘‘right to select” anything after six 
months; for the right to select was limited, as to time, quan- 
tity of land to be taken and size of squares, “under the 
provisions ” of Sections 5 and 6. 

In the face of these facts, defendant’s counsel, in their 
brief, page 3, say that ‘‘defendant in error relies on Section 
4 of the same ordinance, as ratified by the same Act, for the 
reservation.” 

In other words, they rely on conditions subsequent in the 
grant, to be performed by the grantor after the title had 
vested, the conditions unperformed,—the grant so ratified 
in terms,—they rely on this to take the title from the 
grantee. | 

Defendant’s counsel say that ‘‘ Section 4 is, at least, as 
operative as Section 2 to vest a right.” 


The difference, as we understand it, is that by Section 2 


the city divests herself of the title and vests it in plaintiff; 
while by Section 4 the city reserves a privilege to get back 
a limited part of the granted premises, on certain conditions, 
which privilege the grantor never exercised. 


5 


Tue Act oF CONGRESS. 


We submit, that the Act of Congress of July 1, 1864, is 
not a material factor in the case, for these reasons: 


The city preferred her claim of title to the land before the 
United States Commission, in 1852; the claim was finallv 
recognized and confirmed by the United States Circuit 
Court, in 1865, upon which a patent afterwards issued to 
the city. The confirmation and patent related back to 1852, 
the date of filing the claim. Thus we prove that Hoadley’s 
grantor had title to the land in 1855, when the city passed 
the first ordinance. 

In their brief, page 2, defendant’s attorneys admit that 
‘fin the case at bar the title éo the city is not questioned.” 

And yet in the same briof, page 4, we find the counsel 
saying that she had no title to deal with until the Act of 
Congress, in 1864. 

There is a strange inconsistency in these two statements. 

We contend that the city had the title to this land 
(through the doctrine of relation) in 1855, and even back to 
1852, the date of the filing of her claim before the Land 
Commission for the pueblo lands, of which these premises 
were a part—which claim was finally confirmed—‘‘ in trust 
for the benefit of the lot-holders under grants from the 
pueblo tewn or City of San Francisco.” (Trans., 31-2.) 

‘The Act of Congress of July 1, 1864, is in its nature a 
quitclaim of title by the Government to ‘‘said city and its 
successors, for the uses and purposes specified in the 
ordinances of said city,”—i. e., 822 and 845 (page 6 of our 
former brief.) | 

The title being in the city in 1852, as shown by her claim 
confirmed by the Government, Congress had nothing to give 
by the Act of 1864, and the Act is immaterial; but if that 
Act geve any title, it simply fed the ordinances; for it pro- 
fesses to relinquish and grant the right and title of the 
United States to these lands to the city and its successors for 
the uses and purposes specified in the ordinances in ques- 
tion; thus, in effect, acquiescing in what had been already 
done by the city and State. 


$ 


. * 
a ee 
’ Kinds ate ei pe bee 
TEEN Ch SORE RR Ba ‘adil Pew Cok: " ogee 
EP OPO, LL POET LTRS SII 030! 


We 5 ny Vereen xe See eeneT LARS Na bid : 7 , 
Fee ie Sas Nile van eto eteaen te - rietisirat tee ibe ptabtyinatettanedt salted SREY Oe ‘ PEI L Oe, NY PL ee RIE) PSII / ; 
Ee ay eM oat a ota as ote geen ne re ee 
"* da * s ’ o 4 . ‘ <j y 
ae ie , / pee se ary 3, a eo lus bh ot 


6 


Upon this writ of error,.we present no question arising 
under the construction of that Act, but we rely entirely 
upon the State statute passed in confirmation of the ordi- 
nance of grant; since the Act of Congress passed the title 
of the United States into the channel of the confirmed ordi- 
nance and lodged that title wherever the ordinance effected 
to vest it. 

Hoadley v. San Francisco, 4 Otto, 5. 


There is nothing in the Act to warrant the assertion of 
defendant’s counsel (page 5) that— 


‘¢One of the conditions was that those lands should be 
forever used as public squares.” 


Congress has no control ‘of our municipal affairs, and does 
not profess to interfere with the matter of our public squares 
in the Act of 1864, as counsel seem to suppose. 

Defendant’s argument and authorities seem to us irrele- 
vant to the question, and we leave them without further 
comment. 

The ordinances having been ratified by competent author- 
ity, stand as valid acts of legislation and contract, as of their 
respective dates, the same as if the city had had prior author- 
ity to pass them, just as she did. 

Moreover, the statute declares, after ratifying them, that 
‘it shall be the duty of all courts and officers to take judi- 
cial notice of the said order and ordinances as hereinbefore 
recited, without further proof, as fully end effectually to all 
intents and purposes, as if they wete public acts of the State 
Legislature.” | 

Does not that language include the dates of the respective 
ordinances—they bear date the year before the order? 
Is the date no part of the ordinance 7 


The same statute which ratified the ordinances went fur- 
ther and specifically declared: 


Ist. That the ‘‘grant,” in paragraph 2 of Ordinance 
822, ‘‘shall take effect” to transfer the _ title to the 
possessor. 


7 


2d. It gave those ordinances, as recited in the statute, 
the full dignity of ‘‘ public Acts of the State Legislature.” 


3d. It clothed the possessors with ‘‘ all the interest, title, 
etc., which the said ordinances purport to transfer or 
convey.” 


The findings, which stand as a sgécial verdict, all in favor 
of plaintiff, show him to be such a possessor of this land, as 
the ordinance contemplated to be necessary to make him one 
of its grantees or beneficiaries. 

This stands unquestioned. | 

Plaintiff’s title, then, comes from both the ratified ordi- 
nances, operating on plaintiff’s possession. Taken together, 
they make a grant tn presenti of the title. 

The ordinances, made effective by their ratification, vested 
the title in the grantees, the possessors, June 20, 1855. 

The order, if made effective to reserve these lands, by the 
like ratification destroyed our title thus vested, the next 
year, to wit: October 16, 1856. 

Had each ordinance respectively been confirmed in 1855 
as they were in 1858; and had the order taking plaintiff’s 
land for a public square been confirmed in 1856 instead of 
1858—would any lawyer contend that the order going to de- 
stroy the vested title was valid? Is the legal effect of the 
ratjiication of both the ordinances and the order in one stat- 
ute different from what it would have been, had the same 
language of ratification been employed in three separate 
statutes immediately following the passage of each respect- 
ive ordinance and the order ? 
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THE FEDERAL QUESTION. 


We devote the rest of this brief to a showing of the ‘*Fed- 
eral question.” 

The Constitution of the United States provides that no 
State shall pass any law impairing the obligation of con- 
tracts. 

Therefore, where a State has passed such a law, it is re- 
pugnant to the Constitution. 

The Federal Statute reads, that a writ of error will lie to 
this Hon. Court from any decision of the highest Court of 
a State in which a decision in the suit could be had, where 
is drawn in question the validity of a statute of any State 
on the ground of its being repugnant to the Constitution of 

_the United States, and the decision is in favor of its va- 
lidity. (Desty Fed. Pro., 3 709.) 

Therefore, when we have shown that in this case there is 
drawn in question the validity of a part of a State statute, 
on the ground that it impairs the obligation of a contract 
and destroys a title vested by the contract (though that con- 
tract be also through a statute and a portion of the same 
statute), and the decision is in favor of the validity of such 
part, we have:made out a ‘‘ Federal question,” and the juris- 
diction of this Court is complete. 

We have said that plaintiff derives title from the city as 
his immediate grantor; that such title was, through certain 

' ordinances of the city, ratified by State statute. 

And we have shown the Act of Congress of July lst, 
1864, relinquishing the claim of the United States to the 
city and its successors for the uses and purposes nee in 
said ordinances. 

Yet we do not thereby present any question arising un- 
der this Act of Congress. The question is, as to a ratified 
grant, and a statute going to destroy that grant. 

Conceding the title to have been in the city down to the 
passage of Ordinance 822, let us regard all the events which 
occurred, and follow the title down to the inception of this 
action, and find where itis now. For it is a matter of title 

at last. : 
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Beginning, then, with Ordinance 822, we see it purported 
to be a grant in presenti of the entire title of the city to the 
possessors. 

Hoadley was the possessor of this land, so the purport of 
_ that ordinance was to vest the title in Hoadley. 

We have said the ‘‘entire title;” still it will be seen that 
the ordinance contained a provision by which the city might 
select limited portions, provided that the selection should 
be made within six months from its date. This was, in its 
nature, a condition subsequent—to be performed, if at all, 
by the grantor—a condition for a repurchase. Its pur- 
pose was to provide a means to reinvest the city with the 
title to the limited portions properly selected; for the pro- 
vision read that the holders of the parts so selected should 
make and deliver deeds to the city for such parts, in order 
to reconvey the title. 

It is contended and admitted that thus far the acts of the 
city, including the ordinance and the condition, were ulira 
vires, from the fact that at that time the city had no power 
to alienate its lands. But the subsequent Act of the Legis- 
lature, in 1858, specifically ratified this ordinance, after re- 
citing it literally, and this statutory ratification operates to 
give it full validity and effect at and from its date. 

Therefore, we regard Ordinance 822 as fully valid and 
effective from its date—June 20, 1855. 

The question follows: How did it affect the fttle ? 

The words of the ordinance were: ‘‘ The city hereby relin- 
quishes and grants.” Hoadley was an acknowledged 
grantee. 

Therefore, the title to this land thereby became vested in 
him—not absolutely, to be sure—but subject to be divested 
in part only through the performance of the aa pane sub- 
sequent by the city, grantor. 

If this condition subsequent had been duly seetenmnal 
the title might have been reinvested in the city as to the 
parts selected; if not, it remains in Hoadley. 

Let us see whether it was performed. : 

The time of performance was limited to selection within 
six months. : 


° 
' 
4 
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No selection was made within six months, and the city 
never selected ‘‘ under the provisions” of the ordinance. 

What was the result of this? 

The condition subsequent lapsed. The city then lost its 
right to select at all. 

As a result, the title remained—as it was—vested in 
Hoadley, and became a perfect estate in him.* . 

Thus far, we see Hoadley vested with a perfect title to this 
land—a fee simple absolute—six months aftewards, to wit: 
. December 20, 1855. 

This consummation took its force from the fact that this 
ordinance was subsequently confirmed and ratified in toto by 
the State statute. 

The ordinance and statute then, perfected the grant of the 
land. 

This grant was a contract with Hoadley—and a contract 
not without consideration—for by the terms of the ordi- 
nance, when he accepted its grant, he undertook to pay all 
the expenses of opening, grading and laying out the streets 
through the granted premises, and this was a valuable and 
very onerous consideration. 

Hoadley’s title, therefore, is vested through this contract, 
and under the Federal Constitution no State can pass a law 
to impair the obligation of that contract. 

The next move of the city after Ordinance 822, was to 
pass Ordinance 845, which was in confirmation of 822. This 
was done in view of the fact, that after the passage of the 
first ordinance, and before the passage of the second, the 
city had been granted a new charter which gave her power 
to ‘confirm and dispose of the title to” this land, so that 
what was considered wlira vires in the first ordinance was 
confirmed and made effective inthe second. _ 

But even without availing ourselves directly of this new 
power in the city, and granting for the purpose of this argu- 
ment that such ordinance (845) was also ultra vires, we look 
again to the Statute of 1858, and find this ordinance liter- 
ally ratified therein. The effect of this was to strengthen 
Hoadley’s grant and contract, and more effectively if pos- 
sible vest the perfect title in him. | 
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Thus far the title is traced into Hoadley. absolutely. 

Thus far all the city’s acts went to vest the éitle in him, and 
none to divest it. 

No selections had been made within the six months. But 
nearly ten months afterwards a selection was made by the 
Commissioners, and reported to the Common Council for 
its approval. 

Even had such selection been then approved, it would 
have been of no avail, because the city’s right to select had 
then been lost. 

However, it was not approved, but, on the contrary, re- 
jected by the Common Council, thus losing whatever char- 
acter as a selection it might before have had. 

Thus far, the city had become divested of the title; the 
condition subsequent had been lost, and afterwards a feeble 
and vain attempt had been made to select, which had failed. 

Where was the title then? In Hoadley, -pure and simple. 

The next step of the city was by its Board of Supervisors, 
in taking up this map of selection—once rejected—and 
simply adopting tt—October 16, 1856—adopting it as the 
plan of the city in respect to the location and dimensions of 
streets and avenues, and the reservation of squares and 
lots for public purposes. 

By way of parenthesis, we may as well insert here, that as 
far as the plan of the city went ‘‘in respect to the location 
and dimension of streets and avenues,” we do not question 
it. Because, by the terms of the granting ordinance (822) 
the city’s right to lay out streets through the granted prem- 
ises was not limited to six months or to any other time 
specified; but could be done ‘‘as soon as the corporation 
may deem it expedient.” 


But, in so far as the order went to the selection and 
reservation of squares, it was totally and necessarily 
void:—void, because the perfect title was in Hoadley—be- 
yond the reach of the city. The city had then no right to 
meddle with his title; and when she did meddle with it, her 
acts gave her no rights and were simply void, for she was 
interfering with private property. 
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The ordinances concerned the title to the land; the order 
concerned & plan of the city as to streets—distinct matters. 

Here, again, referring to the subsequent statute of 1858, 
we see that,—regarding this orderas only wltra vires,—the 
Legislature in the same act ratified it, likewise. 

And this raises THE QUESTION IN THE CASE, viz: as to what 
effect this statutory ratification of the order had, or could 
_ have, upon Hoadley’ 8 title. 

Our position is simply—that it had no effect ; that the 
city’s act, selecting these lands for squares, was wholly void, 
and that the statute could not cure it; because the statute 
could, no more than the order, destroy a valid title vested 
by the confirmed grant. 


The decision of our Supreme Court herein is: 


‘‘The survey and map of these squares * * * was 
approved, ratified and confirmed by the Act of the 11th of 
March, 1858, and from such approval the survey and map 
above mentioned acquired validity.” (Trans., p. 44.) 


There is nothing in this decision and no law in this State 
to question the conclusion that the Ordinance 822 was 
in presenti—or that, through its subsequent ratification, it 
took effect as of 1ts date, subject only to the performance of the 
condition subsequent. There is a distinct and undisputed 
finding that the condition subsequent was not performed. 

Hence it follows, that here was a vested title—vested by 
the grant which was a contract with the possessors. 

But the Supreme Court say we have no title—not that we 
got no title, but that we have no title, because the map of 
these squares was ratified by statute. 

Truly it follows, then, that the obligation of the contract 
of grant is impaired by the statute of this a the 
Court has decided to be valid. 


Here is the Federal question. 


Thus far, in relating the series of acts as they occurred, 
we have, in each case, referred to the subsequent statute 
which purported to ratify them all, and we have given each, 
in its order, the effect which the ratification ultimately gave 
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it. For since the old maxim, ‘‘omnis ratihabttio retrotrahitur 
et mandato priori equiparatur,” has always been adhered to 
in this State and never questioned, it must be conceded that 
the statutory ratification related back and gave effect to each 
ordinance respectively as of and from its date. 

In this view, we see that the statute, when it said in Sec- 
tion 2—‘‘ That the grant or relinquishment of title made by 
the said city in favor of the several possessors by sections 
two and three of the ordinance first above recited shall take 
effect as fully and completely, for the purpose of transferring 
the city’s interest and for all other purposes whatsoever, as 
if deeds of release and quitclaim had been duly executed 
and delivered to and in favor of them individually and by 
name; and no further conveyance or other act shall be nec- 
essary to invest the said possessors with all the interest, 
title, rights, benefits, and advantages which the said order 
and ordinances intend or purport to transfer or convey "—it 
ratified the grant as of June 20, 1855. 

These are pretty strong words of ratification. They ratify 
Ordinance 822 to invest Hoadley with all the title which 
said ordinance ‘‘ purported” to convey. It purported to 
convey the title to Hoadley tn presenti; therefore, through 
the ratification, 74 did convey to him the title in preseni— 
then. 

True, the condition subsequent was also confirmed, but 
confirmed in its then existing nature, as a condition subse- 
quent—and being so established at that date, the condition 
unperformed—after six months, lapsed. 

The title had been conveyed to Hoadley; was never taken 
back—has never been deeded back. Therefore, it now is in 
Hoadley and is founded on the grant, which is a contract. 

The decision here, decides a part of the statute to be valid 
which impairs the obligation of the contract by destroying 
the estate. | 

Hence this writ of error. 


We are aware that in presenting a ‘‘ Federal question’’ to 
this Court, if must be shown to be a question which was 
necessarily involved in the decision—which necessarily 
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arose from the case itself, and that the Court could not have 
given a judgment in the case upon its merits without decid- 
ing that it involved a question of conflict with the Constitu- 
ticn of the United States. 

All these things ezisi in this case. 


The Federal question was not specially set out in the 
pleadings at nisi prius, but that is not required; for if there 
is any one thing which need not be pleaded it is the Consti- 
tution of the United States. 

Such steps as these are unnecessary, because in entering 
this litigation we invoked the State statute and depended 
upon it. Of course we saw that the statute consisted of two 
parts: one giving and the other purporting to take away; 
and to us it seemed that the latter part was so repugnant 
and inconsistent with the first—the title being vested—as to 
be inoperative and nugatory; therefore we assumed that the 
Court would regard the statute in that part as simply in- 
effective, and sustain the grant. It would have been absurd 
to anticipate that the Court would decide a part of the 
statute valid which violates the Constitution of the United 
States. 

But, when the Supreme Court decided such repugnant 
portion to be valid and effective—when the granting clause 
was overlooked, and the vested title swept away by the ad- 
judged validity of the selection, then we were compelled to 
look upon that portion of the statate, the force of which had 
been declared; then and not till then did the question rise, 
as to what effect this so-called valid statute had upon the 


prior vested title. 


But though we could not be expected to presume that the 
Court would sweep away a grant, or commit an act of injus- 
tice and wrong, yet all the facts establishing our status, 
and all the facts which go to make the case are found within 


the record. 
The pleadings and the findings of fact—all in our favor— 


_ the exhibits and the statement on motion for a new trial, all — 


show the matters which made the grant and matured tke 
title—all show the executed contract which vested the estate, 
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and opposed to this, they show the repugnant words of the 
State statute going to destroy that title. 

The decision itself of which we now complain, is the 
thing which first gave this repugnant part its force, and that 
alone matured the federal question and drove us to depend- 
ence on the Federal Constitution. 

So we say, that viewed in the light of the decision ‘‘ this 
question was necessarily involved in the decision, and 
necessarily arose from the case itself,” because the facts 
establishing the vested title being on the record, before the 
Court, the contract being then exhibited, and the repugnant 
feature of the statute going to destroy that title; the ques- 
tion necessarily resulted to the Court whether or not the ob- 
ligations of the contract could be thus impaired: | 

And further, ‘‘ the Court could not have given a decision 
in the case without deciding that it impaired the obligation 
of the contract,” because if they had decided in our favor 
it would have been because of such repugnancy; while the 
decision as they did decide displayed the statute in the shape 
of which we now complain. 

We appreciate in full, the force and wisdom of that rule 
of law which guides this Court in its dealings with the 
decisions of State tribunals, and prevents it, where a rule 
of property has been once settled in the State, from again 
disturbing such rule. 3 

But in this case instead of running counter to this rule we 
depend upon it. : | 

For each of the legal propositions which combine to make 


our case, is firmly settled in this State, and all together form 


the rules of property for years adhered to before the judg- 
ment was announced herein. 

If each step is true the conclusion must be true, and if 
the conclusion is true our position is established and our 
title made out: then it inevitably follows that our rights 
under the contract have been impaired. 

Each step we say is strongly supported by all the prior 
adjudications in this State and by the principles of law. 


For instance: 
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That Ordinance 822 was in terms a present grant, and 
purported to divest the city of the title then, cannot be 
disputed because it appears so on its face. 

That Ordinance 845 purported to confirm the first, also 
appears in words unqualified. 

That the condition reserved in Ordinance 822 whereby 
the city might get back the title to squares, was a condition 
subsequent, is a necessary conclusion from the well known 
_ rules of common law. 

And that such condition subsequent was to be performed, 
if at all, by the grantor, is seen from the words of the ordi- 
nance. 

That such condition subsequent must be strictly per- 
formed, and within the exact time and mode limited, be- 
cause it goes to destroy estates, is another rule of the 
common law, which it would be folly to impugn. 

And that where the condition subsequent is unperformed, 
it lapses and is lost, is also undisputed. 

That this estate, when freed from the condition subse- 
quent was left a perfect title, is also beyond controversy. 

That the statute operates on the ordinances by relation 
has been constantly adjudged, as we have shown in our 
former brief, and from this we are entitled to assume 
that Ordinance 822 was given validity at its date, and then 
effected to accomplish just what it purported to do—namely, 
to divest the city of the title and to vest it in this plaintiff. 

Ordinance 845 was made todo what it purported, namely: 
to confirm the grant. 

That this statutory grant was in its nature a contract with 
the possessors, is likewise uniformly held. 

Not one of these propositions is open to dispute and not 
one has ever been denied. 

On the contrary, each stands supported by all the adjudi- 
cations of this State and of the sister States, and of the 
Federal Courts and of the Courts of England, and by the 
principles of law. [For this, see authorities cited in our 
former brief, pp. 11-14, which we deem suflicient. ] 

We do noé run counter to the rules of property established 
in this State; but instead, we call for the protection of 


those rules £ they have been established; and it is nereen 
those rules fave been ignored and violated in this case, 
that we are here imploring the protection of this Court. 


The decision complained of further says (Trans., p. 44) 


“We find in the case no trace of a contract between the 
plaintiff and any one which ever vested in plaintiff any 
rights different from those accorded to him bepein ”"—that 
is, no rights whatever. 


All the facts being in the record, whether this denial of 
the contract be true or false, depends on the construction to 
be given the laws of the State which are claimed as proving 
the making of the contract and its violation. If so, this 
Court decides for itself whether the construction which the 
Court below gave to these different statutes was correct or 
incorrect; and this Court is required to reverse, under the 
twenty-fifth section of the Judiciary Act, if it is found that 
under an error of construction the State Court has adjudged 
that no contract has been impaired. 

Furman v. Nichol, 8 Wall., 58; 
Louisville, etc., R. BR. v. Palmes, 109 U. s., 256; 


It follows then— 

That the validity of this repugnant statute is drawn in 
question as the essence of the case. If it stands we fall. 

That such statute effects to destroy our title and to impair 
the obligation of a contract. 

That the Supreme Court of this State has decided in favor 
of its validity. 


Therein the Federal Constitution has been violated. 
And under the Judiciary Act we are entitled to relief. 
Respectfully submitted. 
S. W. HOLLADAY, 
Atty for Plaintiff in Error. 
San Francisco, September 28, 1887. 


a 


PrN On ins he RNS eee ree cited SS eo 


td 


"JAMES 4H. MKENNEY. 
CLERK 


IN THE 


Supreme Court of the United States. 


- 


R. K. Dow, Watson MATTHEWS AND CHARLES © 
Moran, AS TRUSTEES, Appellants, 
vs. 


THe Meats & Litritxe Rock RAILRoap 
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On the appeal of the above-named appellants as trustees 
of a.certain mortgage executed by appellee on May 2, 1877, 
from.an order of the Circuit Court of the United States for the” 
Eastern District of Arkansas, made in the case of the appellants. 
herein against this appellee, awarding and ordering the Testitu-— 
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IN THE 


Supreme Court of the United States. 


R. K. Dow, Watson MATTHEWS AND CHARLES ) 
~ Moran, AS TrustTeEs, Appellants, 
vs. 7 + No. 1184. 
THE Mempuis & LItrLE Rock RAILROAD 
CompaNny—aS REORGANIZED, Appellee. 7 


On the appeal of the above-named appellants as trustees 
of a certain mortgage executed by appellee on May 2, 1877, 
from an order of the Circuit Court of the United States for the 
Eastern District of Arkansas, made in the case of the appellants 
herein against this appellee, awarding and ordering the restitu- 


tion of certain moneys taken from appellee and in possession 
of the court. . 


Comes the above-named appellee, the Memphis & Little 
Rock Railroad Company, as reorganized, and moves the court 
to dismiss the appeal of the appellants above named from the 
order mentioned in the caption hereof (which appeal was taken 
as a cross-appeal in the cause numbered 1129 on the docket of 
this court) because the appellants had no interest in the matter 


of said order and no right to appeal therefrom, and because 


(2) 
their said appeal gives this court no jurisdiction, and because 
the matter so ordered was a matter within the discretion of the 
court below, from which no appeal lay. 

Or, to affirm the order of the court below, because it is 


manifest that the appeal was taken for delay only, and because 


all questions involved have long been adjudicated and settled 


by this court, or that the question on which the jurisdiction 


depends is so frivolous as not to need further argument. 


In the cause in which the order appealed from was entered 
the complainants below and appellants here sued as trustees of 
a mortgage executed by defendant on May 2, 1877, to secure 
payment of bonds that day issued. 

The granting clause of said mortgage conveyed— 


“All and singular the railroad and rights of way, from 
the west bank of the Mississippi siver, in or near Hopefield, 


in the county of Crittenden and State of Arkansas, to_ 


Little Rock, in the county of Pulaski and _ State 
of Arkansas, with the connections of said _ railroad 
with the Cairo and Fulton Railroad and the Little Rock 
and Fort Smith Railroad, and any railroad depots or rights of 
way in the city of Memphis, State of Tennessee, belonging to 
said railroad company, and all rails, trestles, ties, tracks, side- 
tracks, switches, depots, stations, buildings, water-tanks, ma- 
chine-shops, car-houses, engine-houses, warehouses, work- 
shops, superstructures, engines, cars, wagons, machinery, tools, 
boats, wharf-boats, inclines, oil, fuel, supplies and equipments 
which said railroad company, party of the first part, now owns 
or may hereafter acquire, or become entitled to in the States of 
Arkansas or Tennessee, or elsewhere, pertaining to the main 


ete 


(3) 


line of said road from Memphis to Little Rock; and also all 
and singular all lands, real estate, property of every kind, real, 
personal or mixed, books of account, records, muniments and 
evidences of title and choses in action, which are now owned or 


may hereafter be acquired by said railroad company, party of 


the first part; and-also the charters, franchises, rights, privileges 
and immunities, including the right or franchise to be a corpo- 
ration, which the said railroad company now own or possess, 
or may hereafter own or acquire in the States of Arkansas and 
Tennessee, or elsewhere ; and also all the income, rents, issues, 
tolls, profits, receipts, moneys, rights, benefits and advantages 
had, received or derived by the said railroad company from its 
ratlroad or other property, or in any other way whatsoever:” 


By a subsequent clause it was provided. 


“ Fifth—In case default for the space of sixty days shall 
be made in the payment of any of said interest coupons, or of 


the principal sum of any of said bonds, as they shall respect- , 


ively fall due, the said party of the second part, their successor 
or successors, and his or their survivor or survivors, on the 
written request of one-third, in interest, of the holders of said 
bonds, by themselves or by their agent thereto duly authorized, 
either of said trustees being competent to act as the agent of 
the other trustees, upon being furnished with funds for expenses 
and being suitably indemnified against risk and loss, may and 
shall enter in and upon, and take possession of and operate all 
and singular the said railroad and all other property, real, per- 
sonal or mixed, hereinbefore conveyed, or intended to be ¢on- 
veyed, and take and receive the income and profits thereof ;’ and 
may and shall sell all and singular said railroad and lands and 
all other property, real, personal or mixed, with all the charters, 
rights, privileges, immunities, franchises, and choses in action of 
said railroad company, party of the first part, hereinbefor€ con- 
veyed, or intended to be conveyed, and execute and deliver to 
the purchaser or purchasers, deeds and conveyances which shall 
vest in such purchaser or purchasers all the estate, right, title 
and interest, whether legal or equitable, of said party of the 
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second part, and of said railroad company, party of the first 
part, in fee simple, absolute, free of equity, or redemption of, in 
or.to said railroad lands, property, charters, rights, privileges, 
immunities and franchises, and every part and parcel thereof, 
and said deeds and conveyances shall forever bar and estop said 
railroad company, party of the first part.” 


And said deed also contained this provision : 


“That so long as the said party of the first part shall not 
make default in the payment of either principal or interest on 
any of the aforesaid bonds and coupons, as the same may re- 
spectively become due and payable, and shall faithfully perform 
the conditions of said bdnds, and the stipulations and condi- 
tions of this indenture, said party of the first part sha// be enti- 
tled to retain the possession of the railroad and other property 
hereby conveyed, and receive and enjoy the income thereof.” 


) 


Default having been made in payment of interest, on Feb- 
ruary 12, 1884, appellees, as trustees, filed their bill, not 
praying foreclosure, but only that the conveyed property be de- 
livered into their possession as trustees, or that a receiver be 
appointed. | 

On April 7, 1884, the court, by interlecutory order, ap- 
pointed a receiver. The order dirccted the receiver to take, 
and required the defendant to deliver to him all the conveyed 
property, and also all moneys of defendant then in its treasury. 

Before the receiver qualified, defendant, appellee here, 
moved the court to strike from the order all words which 
authorized the receiver to take, and all which required the de- 
fendant to deliver the moneys in its treasury to the receiver, al- 
leging that all such moneys were derived by use of the 
conveyed property. This allegation was admitted by com- 


plainant to be true. 
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Desiring time for consideration of the matter the court 


made the following order: 


“On this day came plaintiffs by U. M. & G. B. Rose, their 
counsel, and defendants by B. C. Brown, its counsel, and the 
court not being sufficiently advised as to what judgment to 
render upon the motion of defendant to modify the order here- 
tofore made in this cause appointing a receiver, by striking 
therefrom all words which authorize the receiver to take, or re- 
quire the defendant to deliver, the moneys in its possession 
derived from the operation of the mortgaged property, doth 
take the same under advisement, and it is ordered that de- 
fendant deliver said moneys to the receiver, to be held by him 
subject to the order of the court, and to be repaid to the de- 
fendant should the court so adjudge.” 

Afterward, being fully advised, the court held that this 
money had been wrongfully taken and ordered its receiver to 


refund it to defendant. 
From this order of restitution complainants appealed to 
this court and were allowed to supersede the order and thus 


suspend restitution. 


1. No appeal laid, or could, properly have been taken 
from this order. 

Not simply because it was an interlocutory order, but be- 
cause it was an act of restitution on part of the court—the cor- 
rection of a wrong done by the court. 

The time to have adjudicated whether this money should 
or should not be taken was before it was taken. Courts can 


not be too cautious in exercising this delicate power. 
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There was no need of haste. The action of defendant in 


bringing the matter tothe attention of the court, by its motion to 
correct the order which had been entered, showed that there was 


no intention to remove the fund out of the jurisdiction, or to evade 


the ultimate decision. | 
If the matter had been heard and adjudicated, the money ae 
would not have been taken. It would have remained where it w 
belonged, with defendant, and no appeal by — ‘ 
could have taken any part of it from defendant. 
Without necessity the court acted hastily, took defend- 
ant’s money into its own keeping, to be held until it decided 
whether it should or should not take it, and to be restored if 


taken wrongfully. 


After consideration the court became satisfied that it had 


acted wrongfully ; determined that as far as possible it would 
right the wrong ; that it would make restitution. It entered 
its order directing its officer—its hand—to restore the money, | 
and then, strange to say, allowed appellants, by appeal and 


supersedeas, to prevent it from righting its own wrong. 


Clearly this was a matter for the court itself and one from 


which the complainants below had no rights of appeal. 


2. The order of restitution stands on no higher ground 


than an order awarding a writ of restitution, and it is well set- 


tled that from such order neither appeal nor writ of error lies. 
Lessee of Smi th v. Trabue’s Heirs, 9 Peters, 4. 
Grege v. Forsyth, 2 Wall, 56. | 
Barton v. Forsyth, 5 id. 190. ; | 


If there is any difference it should be in favor of the im- 
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mediate execution of an order by which the court restores that 
which itself wrongfully seized. 

The case nearest analogous to this which I can find is 

Mail Company v. Flanders, 12 Wall, 132. 

In that case the court without jurisdiction took into its 
possession property in possession of an agent. Upon its error 
being shown it restored the property fo the person from whom it 
was taken. The complainant appealed, but the appeal was not 
allowed to delay restitution, and this court fully approved the 
action of the court below. 

In our case all that was before the court was the title of 
the complainants given by the deed of mortgage. If, as the 
court afterwards found, that title did not extend to the money 
taken, the taking was wrongful and without jurisdiction. 

The jurisdiction arose from the contract sought to be en- 
forced and extended no farther than that contract. The fact 
that the court had power to take it gave it no jurisdiction. 

The only difference there is between the two cases is that 
in our case the court allowed restitution to be delayed by the 


appeal of parties not interested. 


3. But even if the appeal gave this court jurisdiction the 
order appealed from should be affirmed and its prompt execu- 
tion directed. | 

Complainants, as trustees of the mortgage, had no title to 
or interest in this fund. 

It is well settled that where mortgagee allows mortgagor 
to remain in possession after default, the latter takes the rents 
and profits to his own use, and mortgagee cannot require him 


to account for them, nor recover them from him. 
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The fact that the mortgage conveys the income, no 
matter how many or what words are used to describe that in- 
come, does not change the rule. Until the mortgagee takes 
possession, by himself or receiver, the income belongs to the 
mortgagor. | ) 

: Galveston R. Rk. Co. v. Cowdrey, 11 Wall, 459. 

Gilman v. Ill. & Miss. Tel. Co., 91 W. S., 615. 


American Bridge Co. v. Heidelbach, 94 Id., 798. 


what had long been settled. 


“In the case of a mortgage, where a mortgagee is left in 
‘possession, upon a bill brought by a mortgagee for an account 
in this court, he never can have a decree for an account of 
rents and profits for the mortgagor, for any of the years back 
during the possession of the mortgagor.” 


Lord Chancellor Hardwicke, in Higgins v. York Build- 
ing Company (A. D. 1740), 2 Atkyns, 107. 


“Ifa person have a mortgage title, this court will let him 
take possession of the estate, but will not make the party he 


) 
‘ 
These cases are all in point and expressed nothing but | | 
‘ 
( 
b 
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leaves in possession accountable for past rents. 
Lord Hardwicke, in Mead v. Lord: Orrery, 3 Atk., 244. 


“As to the mortgagor, I do not know any instance where he 
keeps in possession, that he is liable to account for the rents 
and profits to the mortgagee, for a mortgagee ought to take 
the legal remedies to get possession.” 


Lord Chancellor Loughborough, in Colman v. Duke of 
St. Albans, 3 Vesey, Jr., 25, 32. 
And this court : 


“The land was in reality his own (the mortgagor), subject 
only to the lien ; so much his own that he is not accountable to 
the mortgagee for the rents and profits received by him during 
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the continuance of his possession, even although the land when 
sold should be insufficient to pay the debt.” 
Hughes v. Edwards, 9 Wheat, page 500. 

Also, Wilder v. Houghton, 1 Pick., 37; Boston Bank v. 
Reid, 8 Pick., 461; Mayo v. Fletcher, 14 Pick., 525, 533; Ficld 
v. Swan, 10 Metc., 112,115; Chase v. Palmer, 25 Maine, 342, 
346; Lang v. Wade, 70 Maine, 358; Noyes v. Rich, 52 Maine, 
115; Jones on Mortgages, Sections 670, 771; Washburne on 
Real Property, Vol. 2, page 156, par. II. 


In argument below counsel for appellees made several fu- 
tile attempts to evade the effect of these authorities, or to es- 
cape their application to this case. 

First they sought to evade the cases in g1 and 94, V. S., 
by showing that they were contests between the trustees and a 
junior judgment creditor, and by attempting to limit them to 


such contests. 


An all-sufficient answer to this is, that the court, in each 
case, worked out the right of the creditor through the right: 


of the mortgagor, and the absolute want of title in. the trustees. 


In the Gilman case the words are: 3 

“In this condition of things the whole fund BELONGED TO 
THE COMPANY.” 

In the Heidelbach case, until entry or receiver appointed: 

“The mortgagoris owner to all the world, and entitled to all 
the profits made. 

“The bill of the trustees is as ineffectual as if the funds 


were any other property, real, personal or mixed, acquired by 
the mortgagor a/tunde, and never within the scope of the mort- 


gage.” 


(10) 
Another sufficient answer to this criticism is that it can be 
applied to neither Galveston R. R. v. Cowdrey, 11 Wallace, 459, 
nor to Moyes v. Rich, 52 Maine, 115. In these cases the con- 
test was directly between the mortgagor, or one standing in his 
shoes, and the mortgagee. | 
The case of Moyes v. Rich is precisely in point. 
At suit of trustees of a mortgage executed by the York and 
Cumberland Railroad Company, the plaintiff had been appointed 


receiver and ordered to take the mortgaged property into pos-_ 


session. The defendant at the time was superintendent of the 

railroad, and had money in his hands “ which had accrued by 

operating the railroad.” This he refused to deliver to the re- 

ceiver, and this action was brought dy the receiver to recover it. 
Held, he could not succeed. 


Per Curiam: “The suit of Mason and others (in which 
the receiver was appointed, reported page 83 of same volume), 
is not a general creditor's bill, though analagous to one. They 
bring it not in behalf of all the creditors of the corporation, 
but in behalf of certain specified creditors. Nor does it seek 
to reach all the property of the corporation, but certain speci- 
fied property, mortgaged in trust for their benefit by a deed to 
Myers, dated May 6, 1861. The right of the plaintiff cannot 
extend beyond the property mortgaged; and the right of the 
receiver must necessarily have the same limitation. * * * 
It will hardly be contended that while mortgagors remain in 
possession they can be compelled to pay the rents and profits 
of the property to’'the mortgagees. And yet that is just what 
is attempted in the case at bar. No one had ever rightfully 
taken possession under the mortgage until it was done by the 
receiver in March, 1860. | | 

“The money in the defendant’s hands accrued from the earn- 
ings of the road prior to that time. The mortgage did not attach 
to it. Therefore it was not embraced in the subject matter of the 
suit in equity, and the receiver was not entitled to it.’’ 


ee ee EE a 


<=, 


| 
e 


—- ge sp editapd <9 


~_ re 


(11) 


Our whole case was for specific performance of a contract. 
That contract gave the complainants no right or title to the 
money of the defendant. It follows, “as the night follows the 
day,” that, misconceiving the law, the court took defendant's 
money wrongfully, and that it should have allowed nothing to 


prevent restitution. 


Next, appellants contended that the case differed from 


those cited, because in this case, in the words conveying “ in- 


come,” the word “moneys” was used; and that because of this 
word, complainants, as trustees, were entitled to demand profits 
derived by defendants before possession was taken by the mort- 


gagees. The argument hardly deserves answer. 


The words of the mortgage are: “Income rents, issues, 


tolls, profits, receipts, moneys, rights, benefits and advantages.” 


In Gilman v. The Telegraph Company, they were, “all rents, 
issues, income, tolls, profits, currency, moneys, rights, benefits, 


and advantages.” (Foot of page 604.) 


“Income” is the generic word. All the rest are merely 
descriptive of species of income, and “moneys” is but the 
wand with which “income” in all its species or forms is meas- 
ured. Excluding the last three words, (rights, benefits and ad- 
vantages, which are not in issue here), each species of income 
mentioned could only be received in and measured by “money.”’ 
In every case above the “incomé” in controversy was on hand 


in the shape of “money.” 


“INcoME—Gain derived from any business or property; 


profit; revenue.” 


The next attempt at evasion was based upon action had 


upon a previous day. On March 27, the argument upon the 


? 
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motion for receiver being pending, the court continued it until 


the 7th of April, to allow briefs to be filed. Its order was: 


“On this day came the plaintiff, by U. M. & G. B. Rose, 
their solicitors, and also came said defendant, by B. C. Brown, 
its solicitor, and itis now ordered that both parties have leave 
until the 7th day of April next to file printed briefs on the mo- 
tion for the appointment of a receiver herein; and it is further 
ordered that the defendant herein hold the property mentioned 
in the bill herein, svdject to the order of the court; and defendant . 
has leave to plead, answer, or demur to the bills of complaint 
herein on said 7th day of April.” 

No order was made until the 7th of April. On that day a 
receiver was appointed, but he did not .qualify until April 11th. 
It was contended that by this order the directors of the com- 
pany became the receivers of,the court, and, of course, that it 


was upon that day that the money was seized by the court. 


- That this matter may be fully understood, I quote from 


the brief filed below, on behalf of plaintiffs, upon this motion: 


“A reference to the matter will disclose the fact that on the 
27th day of March, the defendant had on hand $42,123.68. 


“After that and prior to April 11th, the day when the re- 
ceiver was actually appointed, the defendant had patd out on 
vouchers for the month of March, $46,458.16. The amount of — 
money turned over to the receiver was $32,216.20. Thus, it 
will be seen that the money turned over, and which the com- 
pany now seeks to regain, was acquired after the property had 
_ been taken into the hands. of the court, where it was safé for 
the trustees, not only as against the defendant, but even against 
any outside claimants, if any such there be.” 


The value of this notion will be seen when it is con- 


sidered: , 
1. That nowhere in the bill is there any prayer that de- 


fendant’s moneys on hand be taken. 
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2. That the order says nothing of receivers, or of money, 
but only requires defendant to hold the “property,” that is the 
conveyed property, subject to its order. 

3. That the court had no more power to take defendant's 
money on one day than the other, or by one receiver than an- 
other. 

If the contention that the court seized defendant’s money 
on hand on March 27th, is correct, then we might ask to amend 
our motion, and that the court restore the $42,000 then on 
hand, instead of the $32,000 on hand when the receiver took 


possession. 


But it is clearly incorrect. In no sense were defendant’s 
directors receivers. And no money of defendant was taken 
until April 11th. It is this money the court determined 


to restore, and it is this that it should have restored. 


Moneys acquired after the beginning of the suit, even after 
sale was ordered, and until possession actually taken, do not 
pass by the mortgage. 


Referring once more to the statement of counsel above 
quoted, I ask could anything more perfectly show the perfect 
fairness of the defendant? It could have appropriated the 
whole amount of money in its hands onthe 27th day of March, 
and all moneys received up to the day of the appointment of 


the receiver (in the whole over $70,000), to any use it pleased, 


; ; c 
or converted it to its own use. It could have left all the vouch- 


ers for the month of March, amounting, as shown, to over $46,- 
000, for the court and its receiver to pay. Instead of doing 
that it paid all its employes, and left itself without claim, but 
for the $32,000 left, and which was taken from it by order of 
the court. 
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The last attempt at evasion is shown by another quotation 


from complainant’s brief below. 


“In view of the motion of the defendant for the restora- 
tion of the money paid to the receiver, several creditors have 
filed claims of intervention, showing that they have recovered 
judgment against defendant upon which they have had execu- 
tion issued, and that the marshal has returned that all the prop- 
erty of the defendant is in the hands of the receiver appointed 
by this court. | 


“Tf the court should be of the opinion that the money in 
question should not be left in the hands of the receiver, we ask 
for a direction that it shall be:applied to the payment of these 
judgments.”’ | 


p> 


The modesty of this request is its chief, I might say its 


only, feature. It amounts to saying: 


“The court, at our request, has seized that to which we have 
no claim. If the court will not give it to us, then please give 
it to some other person who has no more lawful claim than 
we have.” | 


“The court has wrongfully seized defendant’s money. Don't 
restore it. Rather let the court make itself a collection agent; 
one which seizes without jurisdiction and distributes without 
right.” 

It is respectfully submitted that the appeal should be dis- 


missed or that the order appealed from should be affirmed. 


B. C. BROWN, 
For Appellee. 
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ROBERT C. CRAWFORD VS. WILLIAM F. HALSEY. 


a UNITED STATES OF AMERICA: 


Circuit Court of the United States, Fifth Circuit, and Eastern Dis- 
trict of Louisiana. 


Henry BarRNewaLtL and Wirnttam C. Gaynor, As- 
signees of Crawford, Walsh, Butt & Co., Robert C. 
Crawford, Subrogated, Plaintiffs in Error, 

| v8. 
WiicrAmM F. Hatsey, Defendant in Error. 


No. 7929. 


kk. M. Hudson, Esq., attorney for plaintiff in error; Bayne & Den- 
egre, Esqs., attorneys for defendants. 

Writ of error returnable to the Supreme Court of the United 
= at Washington, D. C., the second Monday of October, A. D. 


1 Petition. Filed July 29th, 1886. 


UNITED STATES OF AMERICA: 


_ 
q 


ireuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. | 


Henry BARNEWALL and Wy. C. Gaynor, Assignees, 
Versus No. 7929. 
W. F. Hatsey. 


To the honorable the judges of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana: 


The petition of Henry Barnewall and William C. Gaynor, who are 
citizens of the State of Alabama, respectfully represents that they 
are the duly appointed assignees in bankruptcy of Crawford, Walsh, 
Butt & Co., of Mobile, Alabama, a firm consisting of James Craw- 
ford, Charles Walsh, Cary W. Butt, Robert C. Crawford, and Charles 
Walsh, Jr., which said firm and which said individuals were duly 

adjudged bankrupts by the district court of the United States 
2 for the southern district of Alabama on the 12th day of June, 
1874. 

That W. F. Halsey, who is a citizen of the State of Louisiana, was 
indebted to said firm on book account, on the 28th February, 1874, 
in the sum of four thousand one hundred and eighteen dollars and 
fifty-five cents, and that said sum is still due and unpaid by said 
Halsey to said firm, together with interest at the rate of eight per 
cent. per annum from said 28th February, 1874, and that said Hal- 
sey refuses to pay the same. 

Wherefore, the premises considered, your petitioners pray that 
said W. F. Halsey be cited to appear and answer this petition, and, 
after due and legal proceedings had, there be Judgment decreeing 
said W. F. Halsey to be indebted to petitioners as assignees in bank- 


1—150 


% 


2 ROBERT C. CRAWFORD VS. WILLIAM F. HALSEY. 


ruptcy as aforesaid, with interest as aforesaid, and that said W. F. 
Halsey be condemned to pay said sum and interests and costs to 
your petitioners ; and petitioners pray for all general and equitable 
relief. 


(Signed) ANDREW J. MURPHY, 
Attorney for Petitioner. 
(Signed) HUDSON & FEARN, Aét’ys. 


Citation. Issued July 29th, 1876. 


Henry BARNEWALL & Ww». C. Gaynor, Assignees, &c., 
v3. ‘+ No. 7929. 
W. FP. Tansey. 


The President of the United States of America to the marshal of 
the district of Louisiana, Greeting : 

You are hereby commanded to summon W. F. Halsey, a citizen 
of the State. of Louisiana, to comply with the demand of Henry 
Barnewall and William C. Gaynor, assignees in bankruptcy of 
Crawford, Walsh, Butt & Co., and citizens of the State of Alabama, 
contained in the petition, of which a copy accompanies this citation, 
or to deliver his answer to the same in the office of the clerk of the 

circuit court of the United States, fifth judicial circuit and dis- 
4 trict of Louisiana, in the city of New Orleans, in ten days 

after service hereof, gr judgment will be rendered against 
him by default, which delay is increased one day for every ten 
miles the defendant’s residence is distant from New Orleans, the 
place where the court is held; and that you make due return hereof 
on the first Monday of September, 1876. 


Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States of America, at the city of New 
Orleans, this 29th day of July, A. D. 1876, and of the Independence 
of the United States of America the 10] st year. 


[SEAL] (Signed) F. B. VINOT, D’y Clerk. 


Mai shal’s Return. 


Rec'd July 31st, 1876, by the U.S. marshal, and on the 26th day 
August, 1876, served a copy hereof, with petition accompanying the 
same, on W. F. Halsey, within named, by delivering the same to 
Mrs. Ellen Kenney, a person over the age of 14 years, at the domi- 

cile of said W. F. Halsey, No. 209 Prytania street, and resid- 
5 ing therein. The name of said Mrs. Ellen Kenney I learned 
by interrogating her. 

Aug. 26, 1874. 

(Signed) S. B. PACKARD, 
! | U. S. Marshal, 


By S..W. REED, 
D’y Marshal. 
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ROBERT C. CRAWFORD VS. WILLIAM F. HALSEY. 


Exception. Filed November 6th, 1876. 
United States Circuit Court, Fifth Circuit and District of Louisiana. 


v8. No. 7929. 
W. F. HaAtsey. 


The defendant excepts to the petition of Henry Barnewall and 
William C. Gaynor, assignees of James Crawford, Charles Walsh, 
Carey W. Butt, Robert C. Crawford, and Charles Walsh, Junior, 
—— in the above-entitled cause, and for grounds of exception 
shows— 


1. That the allegations of said petition are general and vague. 


H’y BAakNewaL_ & W. C. Gaynor, Assignees, a 
O 


2. That the cause of action is not stated with sufficient particu- 
larity. 


8. That the nature of the demand and the ground of alleged 
indebtedness is not stated with any particulars. 


6 4, That defendant, by reason thereof, is not able to answer 
thereto. 


Wherefore he prays that said petition be dismissed with costs. 
(Signed) CLARKE, BAYNE & RENSHAW, 
For Deft. 


Charles J. Hoffman, being duly sworn, deposeth and saith that 
he is agent and attorney-in-fact for William F. Halsey, who is absent 
from the State of Louisiana; that the allegations of the foregoing 


exception are true to the best of his knowledge and belief. 
(Signed) CHAS. F. HOFFMAN. 


Sworn to and subscribed before me this 6th day of November, 
1876. 
(Signed) | F. B. VINOT, 
: U. S. Comm’r. 


H’y Renshaw, Jr., being duly sworn, deposeth and saith that he 
is one of the counsel for William F. Halsey, who is absent from the 
State of Louisiana; that the allegations of the foregoing exception 
are true to the best of his knowledge and belief. 


(Signed) HENRY RENSHAW, Jr. ° 
7 Sworn toand subscribed before me this sixth day of Novem- 

ber, 1876. 

(Signed) F. B. VINOT, 


D’y Clerk. 
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Amended and Supplemental Petition and Account. Filed December Sth, 
1876. 


Circuit Court of the United States for the Fifth Judicial Cireuit and 
District of Louisiana. 


Henry BARNEWALL & WILLIAM C. GAYNOR, ee) 
act, No. 7929. 
Us. 
W. F. WaAtsey. 


_To the honorable the judges of the circuit court of the United 
States for the fifth judicial circuit and district of Louisiana: 


The amended and supplemental petition of Henry Barnewall and 
William C. Gaynor, citizens of the State of Alabama, the duly ap- 
pointed assignees In bankruptey ef Crawford, Walsh, Butt & Co. 
bankrupts, of Mobile, Alabaia, respectfully shows— 


That m December, IST3, the said firm of Crawford, Walsh, Butt 

& Co. being the owners of a certain cargo of coffee, amounting to 
about four thousand bags, directed the same to be sold in 

S New Orleans by their own agent and the bills receivable for 
the price of said cargo of cotfee to be delivered to the de- 
fendant, W. F. Halsey; that accordingly the agents of the said firm 
of Crawford, Walsh, Butt & Co. sold said coffee, and in pursuance 
of the instructions of said firm delivered the said bills receivable to 
the defendant, W. F. Halsey, who bound himself to account for the 
same to the said Crawford, Walsh, Butt & Co. and to apply the pro- 
ceeds thereof as they should direct; that in due course said defend- 
ant received the amount of said bills, to wit, one hundred and 
sixty thousand three hundred and eight ;3,5 dollars in gold, the 
proceeds of sale of said coffee belonging to the said Crawford, 
Walsh, Butt & Co., and for which he was accountable to them as 
aforesaid ; that at the date of the said delivery of said bills receiva- 
ble to and their collection by defendant he was the agent in New 
Orleans of Brown Bros. & Co., of London, Great Britain, between 
whom and the said Crawford, Walsh, Butt & Co. there were 
business relations involving the transfer of funds by said 

9 Crawford, Walsh, Butt,& Co. to said Brown Bros. & Co., to 
facilitate which was the object of causing the proceeds of sale 

of said cargo of coffee to be placed in the hands of said defendant 
in order that thereby there would be made available to said Brown 
Bros. & Co. such amount of said proceeds as the said Crawford, 
Walsh, Butt & Co. might designate and instruct said defendant 
should be remitted to or placed at the disposal of the said Brown 
Bros. & Co., and the sole mission of the said defendant in the prem- 
ises, in connection with said proceeds of sale of said cargo and with 
said cargo itself was to receive and hold said proceeds subject to the 
order of said Crawford, Walsh, Butt & Co. and for their account, 
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which he promised faithfully to do; that in accordance with the 
orders and with the authority of said Crawford, Walsh, Butt & Co. 
said defendant remitted to said Brown Bros. & Co. one hundred and 
fifty-two thousand three hundred and twenty ;°'5 dollars in gold, 

but defendant retained in his hands unjustly and unlawfully 
10 the sum of four thousand and sixty-eight ;45, dollars in gold 

of said proceeds belonging to said Crawford, Walsh, Butt & Co., 
which he refused to account for to them and still refuses to account 
for to your petitioners, as their assignees in bankruptcy, although 
amicably demanded, and he is liable to your petitioners as such as- 
signees for the same, with interest from said 28th day of February, 
1874, as in the original petition alleged. 

Your petitioners further show that the said W. F. Halsey further 
also retained out of moneys of the said Crawford, Walsh, Butt € Co., 
placed in his hands to be accounted for by him to them, the addi- 
tional sum of fifty dollars and ten cents in gold, claiming that he has 
disbursed the said sum for said Crawford, Walsh, Butt € Co. for their 
account for premiums on fire Insurance on a certain cargo of coffee 
ex brig Glide, as per his account of February 14, 1S74, and your 
petitioners deny that he ever made said disbursements, and allege 

that the same is the amount of rebate of tire premiums, being 
11 tifteen per centum of three hundred and thirty-four dollars of 

premiums paid by him, and belongs to the estate of the said 
bankrupts, Crawford, Walsh, Butt & Co., for which the said Halsey 
is liable, together with interest, as alleged in the original petition, 
from February 2Sth, 1874. 

Your petitioners further show that the copy of the account hereto 
annexed and made part of this amended and supplemental petition 
will show more fully all the items of the account sued on, and that 
your petitioners adopt all and singular the allegations contained in 
the original petition filed herein. = 

Wherefore your petitioners pray that they may be allowed to file 
this their amended and supplemental petition ; that the said W. F. 
Halsey may be served with a copv thereof and be cited to make 
answer thereto, and that after due legal proceedings there be judgment, 
as prayed for in the original petition, decreeing the said W. F. Halsey 
to be indebted to petitioners, as assignees in bankruptcy as afore- 

said, in the sum of four thousand one hundred and eighteen 
12 toy dollars in gold, with interest at the rate of eight per 
centum per annum thereon from February 28th, 1874, and 
that the said W. F. Halsey be condemned to pay to your petitioners 
said sum and interest and all costs of suit; and petitioners pray for 


_all general relief needful in the premises. 


(Signed) | HUDSON & FEARN, 
Att’ys for Petitioners. 
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. Account Filed with Foregoing Petition. 
Mr. W. F. Halsey to Crawford, Walsh, Butt & Co. 


1874. 
Feb’y 25. For ditference in premium of fire ins’ce on cargo coffee per ‘ Glide,’’ viz: 
Am't |Am’tdue.| Dif. | Gold. 
' charged. | | 
1873. 
Dec’r 16 | Per your % Feb’y 14, ’74 ~~. 67 56 95 10 05 
17 - oe Nisin 75 638 75 | 11 25 
19 66 bé ‘6 <s G 100 85 15 
23 ti les wie 92 78 20; 13 80 
$334 $283 90 | $50 10 
Due Feb’y 14, ’74-----. | RFE ENG Soa Gereomeen een: isiedidoameidigelt $50 10 
1874. 
Feb’y 28 | For diff'ce in premiums of fire 
ins. on cargo coffee per Liz- 
zie Fox. 
1873. 
Dee. 16 | Per your % Feb’y 24, ’74'_.- 100 85 15 
17 : 3 dinise 75 63 75 | 11 25 
19 7 } en 87 50 74 38 13 12 
22 } ae 105 89 25 | 15 75 
1874. “one 
Jan’y 15 hy pee 37 50 31 87 5 63 
| $105 644 25 | 60 75 
. ne Tk TN Winsted bedidink ncn enlapamiiai nk deities nn metas $60 75 
Feb’y 28 | For 2} % comm’n on sales coffee, ex Lizzie Fox, incorrectly 
charged in your %, sales Feb’y 24, ’74, say 2} @% on 
$160,408.12, due Feb’y 24, ’74----. -- 2 ee ee] = 4,007 70 
| Gold -.-- -22. wii --| $4,118 55 


é 


13 Plea and Answer. Filed January 11th, 1877. 
U.S. Circuit Court, 5th Circuit, District of Louisiana. | 


Henry BakNewatt & WItitiam C. Gaynor, Assignees, «c., 
' ws. 
WiniiiaAm F. Hatsey. 


The defendant in the above-entitled cause pleads to the demand 
set forth in said plaintiffs’ petition, and as an exception thereto, that 
all the matters and things set forth in said petition were by said 
Crawford, Walsh, Butt & Co. asserted against this defendant; that 
to avoid litigation they, the said Crawford, Walsh, Butt & Co., for 
the use of themselves, the Mobil® and Ohio Railroad Company, and 
G. M. Parker and Sons, the two latter claiming as assignees of any 
intent of said Crawford, Walsh, Butt & Co. to any balance remain- 
ing from shipments of coffee on joint account with Wright, Brown 
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& Co. which might remain after the sale thereof by this defendant 
as agent of Brown Bros. & Co., of which assignment this defendant 
had been notified, on or about the 3d of December, 1873, submitted 

the same to the arbitrament of L. J. Webster and Adolph 
14. ~—“~Schrieber, with the powers of amicable compounders, and in 

case of disagreement that the same should be submitted to an 
umpire to be chosen by them, and in case of inability to agree upon 
said umpire that to such person as the counsel of said respective 
parties, to wit, Thomas L. Bayne, Esq., on the part of the defendant, 
and Henry C. Miller, Esq.,on the part of said Crawford, Walsh, 
Butt & Co., G. M. Parker & Sons, and The Mobile and Ohio Rail- 
road Company should name; that the said arbitrators failing to 
agree, Willian Agar was duly appointed umpire, and that after due 
hearing by the said arbitrators and said umpire, the said umpire 
determined that the claim against this defendant was not just, and 
so informed of this defendant; that said decision is a bar to said 
demand ; that the said umpire received powers to act as an amicable 
compounder under said submission ; that said submission and deci- 
sion are hereto annexed as part hereof. 

Wherefore he prays that said petition be dismissed. 

15 If said plea and exception should be overruled, and not 

otherwise, the defendant not waiving the same, but in- 
sisting therein, denies all indebtedness to said plaintiffs and prays 


judgment with costs. 
(Signed) CLARKE, BAYNE’ & RENSHAW. 


Document 1. Filed with Plea, Exception, and Answer. 


Whereas differences have arisen and now exist between Crawford, 
Walsh, Butt & Co., claiming for the use of G. M. Parker & Sons and 
the Mobile & Ohio Railroad Company, of the one part, and William 
F. Halsey in reference to the following charges contained in the 
accounts of the said Halsey rendered to said Crawford, Walsh, Butt 
& Co., the amount of which charges have been retained by said Hal- 
sey out of the funds of said Crawford, Walsh, Butt & Co., to wit: 


1873. 


Dec’r 16. Premiums of insurance in gold_---~---------~-~--- $67 
17. ; i; aaeaiiaiaeeniaiaitapaladibaaaeiiieain 7d 
19. Do. i .  ‘genenpemnntaeimn 100 
23. Do. do. spite ta clei tseesiisiac 92 
16 The above items are contained in the charges against cargo 
of brig “ Glide.” 
1873. 
Dec’r 16. Premiums of insurance in gold_-------.-----. $100 
17. Do. do. ntti dvdiaainianee.< a 
19. Do. do. ns a 
23. Do. do. ieiainanaan: ae 
1874. : 
Jan. 15. Do. ree oom ene anton ee oF 50 
‘eb’y 24. Commission on sale of coffee-.......---..... d 
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Now, it is hereby agreed by and between the parties hereto that 
the differences between them in reference to said charges made by 
said Halsey shall be submitted to the decision of arbitrators, Mr. L. 
J. Webster to be selected by. the said Crawford, Walsh, Butt & Co., 
G. M. Parker & Son, and the Mobile & Ohio Railroad Co., of the one 
partand Mr. Ad. Schrieuber, to be selected by said W. F. Halsey, of the 
other part. The said arbitrators are fully authorized to receive the 
statements and correspondence of the parties interested, to call and 
examine the witnesses, and to determine the questions and matters 

at issue between said parties, and to award accordingly as 
17 amicable compounders. When the arbitrators shall have de- 

termined the amount due, if any, the same shall be paid upon 
the joint receipt of the parties for whose use this claim is brought. 

In the event of the disagreement of the arbitrators the issue shall 
be submitted to an umpire, with power to act as amicable com- 
pounder; said umpire to be appointed by the arbitrators, or, if they 
cannot agree, by Henry Miller and Thos. L. Bayne, Esq’ S, ‘the de- 
cision of the umpire to be final. 


The party failing to comply with the award shall, in addition to 
the sum awarded to be due, forfeit and pay to the other the sum of 
five hundred dollars. 


New Orleans, May 12th, 1 1875 be 
(Signed) W. F. HALSEY, 
(. Do. ) 4 FINNEY & MILLER, 
Att’ys for Crawford, Walsh, Butt & Co., The Mobile and 
Ohio R. R. Co., and G. M. Parker & Sons. 


18 Document 2. Filed with Plea, Exception, & Answer. 


~ Crawrorp, Warsi, Burr & Co.; G. M. Parker & Co., Monit. E & 
Ono RK. R. Co., Subrogated.,. 


US. 


W. IF. Hatsrey. 


In arbitration. Umpire’s decision. 


In view of the failure of Crawford, Walsh, Smith & Co., and the 
taking possession of the “ Lizzie Fox” cargo by W. F. Halsey, the 
commission for sale charged by the latter is legitimate and must be 
allowed, inasmuch as it involves guarantee. 


In consideration of the labor and attention given to insurance on . 


the “ Lizzie Fox” and “Glide” cargoes, and of cash advances for 
freight, brokerage, and other preference charges ‘on the same made 
by W. F. Halsey, the rebate allowed on insurance premium is a 
small compensation, and W. F. Halsey is entitled to retain it. 

New Orleans, June 10, 1875. 
(Signed) eee WILLIAM AGAR. 
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| Motion & Order. Exception Fixed. 
19 _ Extract from the Minutes, November Term, 1879. 


New Or.vEANsS, Monpay, February 2d, 1880. 


Court met pursuant to adjournment. 
Present: Hon. E. C. Billings, district judge. 


Henry Barnewatit & W. C. Gaynor, Assignees, 
vs. No. 7929. 
W. F. HaAtsey. 


On motion of Hudson & Fearn, counsel for the plaintiffs, it is 
ordered that the exception set up as a plea, filed with the answer 
on January 11th, 1877, be set down for trial on Saturday, the 7th 
ee 1880, at 11 o’clock a. m., and that defendant be notified 
thereof. 


Document Offered by Plaintiff April 20th, 1880. 


For value received, and by virtue of authority in me vested by 
tne decrees of the hon. district court for the southern district of 
Alabama, I, Wm. C. Gaynor, assignee of Crawford, Walsh, Smith 

& Co.; Crawford, Walsh, Butt & Co.; Walsh, Smith, Craw- 
20 ford & Co., and Walsh, Crawford & Co., bankrupts, have bar- 
gained, sold, assigned, transferred, and set over to Rob’t C. 
Crawford the claim now in suit against J. W. Halsey at New Or- 
leans, La., and do authorize him to prosecute the suit, in my name, 
to a final termination, if necessary or advisable to secure the same. 
Witness my hand and seal this twenty-seventh day of May, A. D. 


(Signed) WM. C. GAYNOR, [sEAL.] 
Assignee of Crawford, Walsh, Smith & Co. e al., Bankrupis. 


Document Offered by Plaintiff April 20th, 1880. 


District Court of the United States for the Southern District of 
7 Alabama. 


In Re CrawForp, WALSH, SmitH & Co., Bankrupts. 


This cause coming on to be heard on the petition of William C. 
Gaynor, assignee of Crawford, Walsh, Smith & Co. and others, 
bankrupts, to ratify and confirm the sale made by him of 
21 on the 27th day of May, A. D. 1879, to Rob’t C. Crawford of 
the certain choses in action, book accounts, &c., and certain 
of the capital stock of the Mobile and Alabama Grand Trunk Rail- 
road Company, all as in the said petition of said Gaynor is more 
particularly described; and it being made to appear to the court 
that the said sales were properly made and are to the advantage of 
the said estate, the same are hereby ratified and confirmed, and the 
right, title, and interest of the said bankrupts and of said assignee 
are hereby vested and confirmed in said Robert C. Crawford. 


June 21, 1879. 
JOHN BRUCE, Judge. 


2—109 


~ 1879. 


See Tanne NON goer ee” ae ate 


10 


ROBERT C. CRAWFORD VS. WILLIAM F. HALSEY. 


I, Henry S. Skaats, clerk of the district court of the United States 
for the southern district of Alabama, do hereby certify the foregoing 
to be —true and correct copy of an order of court made in the above- 
entitled cause. | 

In testimony whereof I hereunto subscribe my name and 
22 affix the seal of said court this the 16th day of March, A. D. 


~ 1880, 
[SEAT..] (Signed) HENRY S. SKAATS, Clerk. 


Hearing and Submission. rr 
Extract from the Minutes of April 20th, 1884. : 


BARNEWALL & Gaynor, Assignees, ) ' 
vs. No. 7929. 
W. F. Hatsey. 


This cause came on for further hearing on the exception, and the 
court, having heard further evidence and the argument of counsel, 
took time to consider and allqwed counsel 5 days to submit brieis. 


Order. Exception Maintained and Suit Dismissed. 
Extract from the Minutes of May Ist, 1880. 


3ARNEWALL & GAYNOR, Assignees, 
vs. : No. 7929. — x 
W. FI. HAtsey. : : 


23 The parties in this cause having heretofore filed a stipu- 
lation waiving the intervention of a jury, the cause came on 
to be heard on the exception of the defendant and was argued by 
counsel; and thereupon the court, considering that an assignment 
was made by Crawford, Walsh, Butt & Co. to Parker & Son; that 
the matter was submitted to amicable compounders, who rendered 
their judgment for defendant, and that the present plaintiff in in- 
terest (Robert Crawford, a member of the late firm of Crawford, 
Walsh, Butt & Co., bankrupts), cannot be heard to set up the inva- 
lidity of the transfer by said firm— 
It is ordered, adjudged, and decreed that the exception be main- 
tained, and that this suit be dismissed with costs. <P 


Rule for a New Trial. Entered and Filed February 1st, 1883. | 
Circuit Court of the United States for the East. Dist. of La. 


BARNEWALL & GAYNOR, Assignees R. C. Crawford, Subrogated, 
US. 


Wms. P. Hausrey. | { 


24 On motion of E. Hudson, attorney for plaintiff— 
It is ordered that Wm. F. Halsey, defendant, show cause, 


‘on Saturday, the 17th day of February, 1883, at 11 o’clock a. m., why 


the judgment rendered herein on May Ist, 1880, should not be set pm 
aside and a new trial granted on the grounds following, to wit: 
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That said judgment is contrary to the law and the evidence, in 
that the court failed to give effect to evidence showing an assign- 
ment of the claim sued on by the bankrupts within less than two 
months of the commencement of proceedings in bankruptcy, and in 
that the court erred in holding that one of the discharged bank- 
rupts, now subrogated herein, could not be heard to contest the valid- 
ity of the said assignment of April 6th, 1874. 


Marshal’s Return. 


Received February 2d, 1883, by the U.S. marshal, and on Feb’y 
2d, 1883, I served a copy of the within rule on Bayne & Denegre, 
att’vs, by leaving the same at their office in the hands of C. 
25 B. Bayne, their clerk. 
(Signed) E. S. CURRY, 
D’y U.S. Marshal. 


Hearing & Submission of Rule. 


Extract from the Minutes of April 21st, 1883. 
BARNEWALL & Gaynor, Assignees, 
0. 7929. 


vs. 
W. F. HaAtsey. 


This cause came on to be heard on the motion of the plaintiffs 
for a new trial and was argued by the counsel for the parties, re- 
spectively, and submitted, and the court took time to consider. 


Order. Attorneys to Prepare a Statement of Facts. 
_ Extract from the Minutes of June 4th, 1884. 
BARNEWALL & Gaynor, Assignees, 
vs. 
W. F. Hatsey. 


In this case, heretofore submitted on the motion of the plaintiffs 

for a new trial, the court directs that the defendant's counsel 

26 prepare a statement of the facts herein and submit it to the 

counsel for the plaintiffs, and upon the same being filed the 

court shall prepare its statement and sign the judgment heretofore 
rendered herein. 


! No. 7929. 


Hearing and Submission of Facts. 
Extract from the Minutes of June 21st, 1883. 
BARNEWALL & GAyYNoR, Assignees, 
No. 7929. 


V8. 


W. F. Hatsey. 


Now, on this day, in open court, came the counsel for the parties 
herein and discussed the facts of the case, and the court took time 
to consider. 
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Defendant’s Bill of Exceptions. Filed June 22d, 1883. 
United Stales Circuit Court. 


BarNEWALL & Gaynor, Assignees R. C. Crawford, aes | 
‘ogatec : 
ragatod, No. 7929. 


W. F. HAtsey. 


27 Be it known that on. the Ist of Feb’ry, 1883, a rule for a 
new trial was filed in tls case by E. M. Hudson, Esq., as at- 
torney for Robert C. Crawford, claiming to be transferee under a 
receipt from W. C. Gaynor as assignee, of May —, 1879, and when 
the same was called for hearing before the court, Thos. L. Bayne, 
Ksq., as attorney for W. F. Halsey, objected to the consideration of 
said rule and any action theréon by the court, on the ground that: 
on the 17th of April, 1880, a trial was had before this court on the 
exception filed by said defendant, alleging that the arbitration made 
and decision rendered thereunder by the arbitrators and amicable 
compounders selected by the parties, respectively, under the agree- 
ment, marked A & B, and petition, and attached to this bill of ex- 
ception (transcribed on pages 15, 14, 15, 16, 17, & 18 of this tran- 
script) was final, as appears by said exceptions and award attached 
hereto; that judgment was rendered by the court on the first day of 
May, 1880, as follows: “The parties in this cause, having 
28 heretofore filed a stipulation waiving the intervention of a 
jury, the-cause came on to be heard on the exception of the 
defendant herein and was argued by counsel, and thereupon, the 
court considering that an assignment was made by Crawford, Walsh, 
Butt & Co. to Parker & Son, that the matter was submitted to am- 
icable compounders, who rendered their judgment for defendant, 
and that the present plaintiff in interest, Robert Crawford, member 
of the late firm of Crawford, Walsh, Butt & Co., bankrupts, cannot 
be heard to set up the invalidity of the transfer by said firm, it is 
ordered, adjudged, and decreed that the exception be maintained 
- and the suit be dismissed with costs,” which was duly entered upon 
the minutes of the court on that day ; that the minutes of the court 
were duly signed by the circuit judge on the Sth day of June, 1880, - 
at the cnd of the term, but said judgment was never engrossed in 
the judgment book, nor was it ever signed as required by article 546 
of the Louisiana Code of Practice, a statute regulating prac- 
29 tice in the State court; that no application for new trial was 
made during said term; that — terms of said court inter- 
vened before the above application for new trial was made; that no 
new trial could be granted after the term of court had closed and 
the other terms intervened, nor could any action of any kind be 
taken by this court in relation to said judgment, the same having 
become final and beyond the control of the court before such appli- 
cation for new trial was made; that the court took said application 
under consideration, and on the 4th day of June, 1883, made the 
following order : } ae 


~~ oo ae ~~ — 
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“In this case, heretofore submitted on the motion of the plaintiffs 
for a new trial, the court directs that the defendant’s counsel pre- 
pare a statement of the facts herein and submit it to the counsel for 
the plaintiffs, and upon the same being filed the court shall prepare 
a statement and sign the judgment heretofore rendered herein.” 

That the attorney for defendant protested against said order 

30 and objected to the same as illegal, but notwithstanding said 
protest and objections the court proceeded under the same 

and found the facts as stated in the findings annexed and signed 
said judgment; to all of which defendant objected, and specially ob- 
jected to any finding of facts now so long after said judgment had 
been rendered and become final, as claimed by said defendant, and 
objected to the signature to said judgment being given as of this 
date, whereby plaintiff might claim an extension. of time for appeal 
from said judgment of the — day of April, 1880, after the period 
for appeal had elapsed; and to the ruling of the court adverse to said 
objections and against said protest defendant tendered this bill of 
exceptions, the right to which was reserved to him when the motion 
for new trial was presented and when the court acted thereon, which 


is done and allowed. 
(Signed) EDWARD C. BILLINGS, Judge. 


31 Findings of Fact and Conclusion of Law, Marked Y. Filed 
June 23d, 1883. 


Circuit Court of the United States, Eastern District of Louisiana. 


GAYNOR and BARNEWALL, Assignees of Crawford, Walsh, 
Butt & Co., Robert — Subrogated, No. 7929. 


W. F. Hatsey. 


In this case the exception of the defendant having been tried by 
the court, a jury having by consent of parties been waived, and a 
judgment having been heretofore rendered for the defendant upon 
the exception, which, by oversight of the clerk, was entered upon 
the minutes alone and not in the judgment book, the particulars of 
which are fully set forth in the bill of exception herein signed and 
allowed in order that the rights of the parties may stand unaffected 
by such oversight and omission, the court finds the following as the 

facts which were established upon the trial of said exception: 
o2 Ist. That at the time of the transaction hereinafter set forth 
and prior to their adjudication in bankruptcy the firm of 


Crawford, Walsh, Butt & Co. were a copartnership doing business in 


Mobile, Alabama, composed of six members, one of whom was Rob- 
ert C. Crawford, the subrogee and present owner of this claim. 

2. That on the 3d day of December, A. D. 1873, said firm of Craw- 
ford, Walsh, Butt & Co. assigned and set over the claim upon which 
this suit is brought to G. M. Parker by an assignment, marked copy, 
Exhibit “ B,” and made part of this finding. 

3. That on the 6th day of April, 1874, said firm made another as- 
signment of said claim to Wm. Dunn for the benefit of certain par- 
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ties therein named, which is marked copy, Exhibit X, and made 
part of these findings. 


4. That on June 3d, 1874, a petition for an adjudication as bank- 


rupts of said firm was filed in the U. S. district court for the 

Oo southern district of Alabama, upon which they were by said 

court adjudicated as bankrupts, both as a partnership and 
individually, on the 12th day of June, A. D. 1874. . 

Sth. That such proceedings ‘ were thereafter had that Barnewall 

and Gaynor, who originalls instituted this action, were duly ap- 

pointed assignees of said estate of said firm and of the estate of the 


several members thereof. 


6. That after the institution of this suit a sale was made by said 


amen and Gaynor, assigns as aforesaid, of all the assets of 
said estates, and among them “of the claim herein sued on, to the 
said Robert C. Craw ford, one of the members of said firm, ‘who is 
the sole owner thereof. 

7th. That said assignments having been adduced in evidence, 
and it appearing by the facts above recited that the said Robert C. 


. Crawford was now prosecuting this suit for his sole use and benefit, 


the court held and ruled, as matters of law, that he could not 
o4 © be heard to impeach the ‘acts of assignment to which he was 
a party,on the ground of their being void, as against his 
creditors, and that the petition herein must be dismissed and that 
there must be judgment for the defendant. 
June 23d, 1883. 


(Signed) EDWARD ©. BILLINGS, Judge. 


Copy Exhibit. B, Referred to in the Foregoing Findings of Fact. 
MosiLe, AnA., Dec’r 3d, 1873. 


For value received we have this day assigned to G. M. Parker, 
Esq., all our right, titéle, and interest in and to whatever balance 
may remain in the hands of W: H. Halsey, ag’t of Messrs. Brown 
Bros. & Co., at New Orleans, arising from our coffee transactions, as 
may appear when the full amount for credits assumed by Messrs. B. 
b. & Co., of Brown, Shipley & Co., with the commissions and inter- 

ests, have been paid, reserving only out of said balance the 
oO amount due Marks & Co. for brokerage on the “ Lea” cargo, 

and 3} of the nett profit on same cargo due Wright, Brown & 
Co. 

In witness whereof we have hereunto set our hand: this day and 
date above written. 


(Signed) CRAWFORD, WALSH, BUTT & CO. 


Witness: 
F. S.. HORTON. 
H’Y SHOOK. 


o~ Exam 
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Copy Exhibit X, Referred to in Foregoing Findings of Fact. 


OFFICE OF CRAWFORD, WALSH, Butt & Co., 
MosILe, ALA., April 6th, 1874. 


Whereas we are indebted to the following parties the several 
sums mentioned, and desire to pay the same, we do hereby assignee 
to Wm. D. Dunn, Esq., of the city and county of Mobile, for the 
benefit and use of the several parties recited, all our right, title, and 
interest in and to an amount of money, approximating forty-one 
hundred dollars in gold ($4,100), due us by W. F. Halsey, agent for 

Brown Bros. & Co., at New Orleans, the amounted collected 
36 to be divided pro rata among the claimants after pay and 
cost of collecting, as follows, to wit: 


To G, M. Parker &@ Gem... 252. cc ecwence $1,900, currency. 
“ Vass, Ulmer & Co.---- 5 itunes cent ini lccaiaaia 600, 2 
*“ Mobile & Ohio R. R. Co..-------- ~~ ee 1,600, " 


In witness whereof we have hereunto attached our signature the 
day and date above mentioned. 


(Signed) CRAWFORD, WALSH, BUTT & CO. 
Witness : , 
(Signed) F. S. HORTON. - 
Judgment. 


Extract from Judgment Book, April Term, 1883. 
New Or.eEans, SATURDAY, Jung 23d, 1883. 


Court met pursuant to adjournment. SiGe 
Present: Hon. Edward C. Billings, dist. judge. 


Henry BARNEWALL & W. C. Gaynor, Assignees, 


vs. 
W. F. Hatsey. 


The court having found as matters of fact and as conclusions of 

law what is contained in the paper marked “ Y,” this day filed of 

record, and to form a part of same for all purposes, ordered 

37 that the judgment herein entered on the minutes on the 

1st day of May, 1880, be spread on the minutes of this day 

and be engrossed in the judgment book to be signed, and is as fol- 
lows, viz: 

“The parties in this cause having heretofore filed a stipula- 

tion waiving the intervention of a jury, the cause came on to be 

heard on the exception of the defendant herein and was argued by 


{No 7929. 


*. counsel; and thereupon, the court considering that an assignment 


was made by Crawford, Walsh, Butt & Co. to Parker & Son, that 
the matter was submitted to amicable compounders, who rendered 
their judgment for defendant, and that the present plaintiff in in- 
terest (Robert Crawford, a member of the late firm of Crawford, 
Walsh, Butt & Co., bankrupts) cannot be heard to set up the in- 
validity of the transfer by said firn— 
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“ It is ordered, ad judged, and decreed that the exceptions be main- 
tained, and that this suit be dismissed with costs.” 
Judgment rendered June 23d, 1883. - 


Judgment signed June 27th, 1883. 
(Signed) — EDWARD C. BILLINGS, Judge. 


38 Petition for Writ of Error & Order. Filed June 26th, 1884. 


3ARNEWALL & Gaynor, Assignees, &c., Robert C. Craw- 
ford, a No. 7929. 
Wittram F. Halsey. 
To the hon. the judges of the circuit court of the United States for 
the fifth judicial circuit and eastern district of Louisiana : 

The petition of Robert C. Crawford, subrogated real plaintiff 
herein, respectfully shows that judgment was rendered against him 
on June 23d, 1883, and signed on June 27th, 1883, rejecting his claim 
for four thousand one hundred and eighteen dollars, and interest at 
eight per certum per annum thereon from 28th February, 1874. 

That the amount involved exceeds five thousand dollars. 

That he is advised and believes that there is manifest error in said 

judgment to the great damage of your petitioner, unless he be 
of relieved therefrom by writ of error to the Supreme Court of 
the United States. 

That he tenders herewith the bord for costs and sureties neces- 
sary to entitle him to said writ of grror. . 

Wherefore he prays that said bdid be accepted, and that awrit of | 
error may be granted, returnable according to law, to the Supreme 
Court of the. United States. 

(Signed) | Ek. M. HUDSON, 
Alt’y for Plaintiff. 
Order. 


Leta writ of error be granted as herein prayed for upon peti- 
tioner’s furnishing bond in the sum of two hundred and fifty dol- 
lars, with good and. sufficient sureties, conditioned as the law re- 
quires, returnable to, the Supreme Court of the United States on the 
second Monday of October next. | 

New Orleans, June 26th, 1884. 
(Signed) — DON A. PARDEE, Judge. 


Bond for Writ of Error. Filed June 26th, 1884. 
40 Cireuit Court of the U.S., Fifth Cireuit & Eastern Dist. of La. 


Ilenry BARNEWALL and WILLIAM C. Gaynor, Assignees ) 
of Crawford, Walsh, Butt & Co., Robert C. Crawford, 


Subrogated, - No. 7929. 


vs. 
Wintiam F. Hatsry. | . 

Know all men by these presents that we, Robert C. Crawford, 
transferee and subrogee of Hlenry Barnewall and William C. Gaynor, 


el 
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assignees of Crawford, Walsh, Butt & Co., as principal, and Starke 
IH]. Oliver and J. N. Kidd, as sureties, are held and firmly bound 
unto William F. Halsey in the full and just sum of two hundred 
and fifty dollars, to be paid to the said William F. Halsey, his cer- 
tain attorney, executors, administrators, or assigns, jointly and sev- 
erally, by these presents. 

Sealed with our seals and dated this twenty-third day of June, in 
the year of our Lord one thousand eight hundred and eighty-four. 

Whereas lately at a circuit court of the United States, fifth judicial 

circuit, holding sessions in and for the eastern district of 
41 Louisiana, wherein Henry Barnewall and William Gaynor, 

assignees of Crawford, Walsh, Butt & Co., Robert C. Crawford 
subrogated, was plaintiff, and William F. Halsey was defendant, 
judgment was rendered against the said Robert C. Crawford, subro- 
gated, plaintiff, and the said Robert C. Crawford, subrogated, having 
obtained a writ of error and filed a copy thereof in the clerk’s office 
of the said circuit court to reverse the judgment in the aforesaid 
suit, and a citation, directed to the said William. F. Halsey, citing 
and admonishing him to baand appear at the Supreme Court of 
the United States, to be holden at Washington the second Monday 
of October next, 1884: ) 

Now, the condition of the above obligation is such that if the said 
Robert C. Crawford, transferee and subrogee, shall prosecute his 
writ to effect and answer all costs if he fail to make his plea good, 
then the above ovligation to be void; else, to remain in full force 
and virtue. 


(Signed) R. C. CRAWFORD. SEAL. 
(Do.) STARKE H. OLIVER. [sEAt. 
J. N. KIDD. SEAL }. 
42 Sealed and delivered in the presence of— 


(Signed) R. C. CRAWFORD. 


UnITEpD STATES OF AMERICA, Southern District of Alabama : 


Personally appeared before me, United States commissioner in and 
for said district, Stark H. Oliver and J. N. Kidd, who, being duly 
sworn, upon their oath severally deposes and says that they and 
each of them are worth, beyond all liabilities and exemptions, the 
sum of two hundred and fifty dollars. 


Sworn and subscribed to before me this 23d day of June, A. D. 


1884. 
(Signed) PAUL RAVESIES, 
Commissioner of the Circuit Court of the United States, 
Southern District of Alabama. 


Bond accepted. 
June 26th, 188-4. | 
(Signed) DON A. PARDEE, Judge. 


3—155 
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43 UNITED STATES OF AMERICA: 


‘ircuit Court of the United States, Fifth Circuit and Eastern Dis- 


trict of Louisiana. 
CLERK’s OFFICE. 
I, Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do hereby cer- 
tify that the foregoing 42 pages contain and form a full, complete, 


true, and perfect transcript of the record and proceedings had on- 


the trial of the case of Henry Barnewall ‘and William C. Gaynor, 
assignees, &c., Robert C. Crawford, subrogated, vs. William F. Halsey, 
No. 7929 of the docket of the said court. : 
Witness my hand and seal of said court, at the city of New Or- 
leans, this 22d day of July, A. D. 1884. 
[Seal U. S. Circuit Court for the 5th Circuit & Eastern District of La.] 
| E. R. HUNT, Clerk. 


I, Edward C. Billings, United States judge for the eastern district 
of Louisiana, do certify that Edward Hunt, whose name is signed to 
the above certificate as clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, was, at the time 
of signing said certificate and is now the clerk of said court; that 
said certificate is in due form of law, and that full faith and credit 
are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said district, 
this 22d day of July, A. D. 1884. 

} EDWARD C. BILLINGS, Judge. 


44 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States in and for the fifth circuit 
and holding sessions for the eastern district of Louisiana, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
or some of you, between Henry Barnwali and William C. Gaynor, 
assignees of Crawford, Walsh, Butt & Co., Robert C. Crawford, 
‘subrogated, and William F. Halsey, a manifest error hath happened, 
to the great damage of the saig Robert C. Crawford, subrogated, 
as by his complaint appears, a. being willing. that error, if any 
hath been, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the same at Washington on 
the second Monday of October next, in the said Supreme Court to 
be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 


y> 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this 26 day of June, in 
the year of our Lord one thousand eight hundred and eighty-four. 


(Seal U.S. Circuit Court for the 5th Circuit & Eastern District of La.] 
E. R. HUNT, 


Clerk of the United States Circuit Court 
for the Eastern District of Louisiana. 


45 { Endorsed :] United States circuit court. No. 7929. Henry 

Barnwall & William C. Gaynor, assignees of Crawford, Walsh, 
Butt & Co., Robert C. Crawford, subrogated, versus William F. Halsey. 
Writ of error. No.—. U.S. circuit court, eastern district of Louisi- 
ana. Filed June 26, 1884. E. R. Hunt, clerk. 


46 THE UNITED STATES OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to William F. Halsey, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
Ington on the second Monday of October next, pursuant to a writ 
of error filed in the clerk’s office of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, wherein 
Henry Barnwall and William C. Gaynor, assignees of Crawford, 
Walsh, Butt & Co., Robert C. Crawford, subrogated, is plaintiff in 
error and you are defendant in error, to show cause, if any there be, 
why the judgment rendered against the said Robert C. Crawford, 
subrogated, as in said writ of error mentioned, should not be cor- 
rected, and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 26th day of June, in the 
vear of our Lord one thousand eight hundred and eighty-four. 

DON A. PARDEE, Judge. 


47 [ Endorsed 4 United States circuit court. No. 7929. Henry 

Barnwall and William C. Gaynor, assignees of Crawford, 
Walsh, Butt & Co., Robert C. Crawford, subrogated, vs. William F. 
Halsey. Citation. No.—. U.S. circuit court, eastern district of 
Louisiana. Filed June 30, 1884. E. R. Hunt, clerk. 


Marshal’s Return. 


Received Jun- 26, 1884, by the U. S. marshal, and on June 28th, 
1884, I served a true duplicate of this, the original citation of error, 
on William F. Halsey, def’d’t in error herein, by delivering the 
same to Thos. L. Bayne, Esq., the attorney of record for said defend- 
ant in error, in person, in the city of New Orleans, eastern district 
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of Louisiana, the said William F. Halsey being absent from said 
district at the time of said service. 
J. R. G. PITKIN, 


U. S. Marshal, East. Dist. of La., 
By E. 8. ay gt 
' y OLS. ‘Marshal. 


Personally appeared before me E. 8. Curry, a a deputy of J. 
R. G. Pitkin, U.S. marshal for the eastern district of Louisiana, and 
makes oath that he served a true duplicate of this, the original cita- 


tion of error, on the defendant in error within named as set forth in 


his official return hereon. \ 
-E. S. CURRY, 
D’y U.S. Marshal, East. Dist. of La. 


Subscribed and sworn before me June 30, 1884. 
EK. R. HUNT, 
Commissioner United States Circuit Court, 
Eastern District of Louisiana. 


» C. U.S. No. 155. Robert 
Filed 23d 


Endorsed on cover: E. Louisiana C 
C. Crawford, plaintiff in error, vs. William F. Halsey. 
October, 1884. , 
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SUPREME COURT OF THE UNITED STATES. 
No. 155. 
OCTOBER TERY, 1887. 
ROBERT C. CRAWFORD, PLAINTIFF IN ERROR. 
Versus 
WILLIAM F. HALSEY. 


In Error to the Circuit Court of the United States, for the 
Eastern District of Louisiana. 


Brief for Robert C. Crawford, Plaintiff in Error. 


E. M. HUDSON, 
For Robert C. Crawford, Plaintiff in Error. 


NEW ORLEANS, LA., December 14, 1887. 
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SUPREME COURT OF THE UNITED STATES. 
No. 155. 


OCTOBER TERM, 1887. 


RORERT C. CRAWFORD, PLaInTIFF IN ERROR. 
versus 
WILLIAM F. HALSEY. 


In Error to the Circuit Court of the United States, for the 


Eastern District of Louisiana. 


Brief for Robert C. Crawford, Plaintiff in Error. 


This suit was originally instituted by the Assignees in 


Bankruptey of Crawford, Walsh, Batt & Co., against William 


F. Halsey, for $4,118 85, with interest at eight per centum per 
annum, from February 28th, 1874, Ree. p. 1. 


On June 3d, 1874, a petition for the adjudication of Craw- 
ford, Walsh, Butt & Co. was filed in the United States District 
Court, for the Southern District of Alabama, upon which they 
were adjudicated bankrupts, both as partnership and individa- 
ally, on June 12th, 1874. The plaintiff in error was one of 
the six partners composing that firm ; and having become the 
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purchaser of the certain assets of the bankrupts, of which the 
claim in suit was one, he was subrogated to the original plain- 
tiff’s in this suit, and has prosecuted it since his subrogation for 
his own use, Rec. pp. 9-13 14. Finding of the Circuit Court, 
Nos. 1 and 4. 


Prior to the filing of the petition in bankruptcy, and within 
two months thereof, to-wit: On April 6th, 1874, Crawford, 
Walsh, Butt & Co. made an assignment of the claim sued on 
herein to William Dunn, for the benefit of the parties named 
therein, to-wit: G.M. Parker & Son, Vass, Ulmer & Co., and 
the Mobile and Ohio Railroad Company. Ree. pp. 13-14. 
Findings of the Circuit Judge, No. 3, and p. 15. Exhibit X. 


On May 12th, 1875, nearly twelve months after the adjudi-. 
cation in bankruptcy, the bankrupts, by their counsel, Messrs. 
Finney & Miller, entered into a submission to arbitration with 
the defendant in error, under the assignment to William Dunn. 
Rec. pp. 7 and 8. Document 1. 


Subsequently, on July 29th, 1876, Barnwall & Gaynor, as 
signees in bankruptcy of Crawford, Walsh, Butt & Co., filed 
the original petition against defendant in error, in the Circuit 
Court below. (The date of filing in the transcript is -erro- 
neously printed July 29th, 1886, but its actual date is readily as- ) 
certained by observing that the citation was issued J uly 29th, ad ee 
1876.) Rec. pp. Land 2. Findings of Circuit Judge, No. 5, | 
Rec. p.14. An amended petition was filed December 5th, 1876, : 
Rec. p. 4. , 


To the petitions of the! plaintiffs, the defendant pleaded the 

award inthe arbitration. The Circuit Court below found as 

- matter of law that the plaintiff in error could not be heard to 

impeach the acts of assignment to which he was a party, on the 
ground of their being void, as against his creditors, and accord- 

ingly dismissed the suit, from which judgment this writ of 

error herein was granted. 
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in ASSIGNMENT OF ERRORS. 


_ First. The Circuit Court erred in giving effect. to the de. 
fendant’s plea, whereby the assignees in bankruptcy, who were 
not parties either to the assignments of the bankrupts, or to the 
submission to arbitration by the bankrupts and the defendant, 
were concluded as to their title to this asset under the adjudica- 
tion in bank ruptey, and deprived of their priority therein, be- 
cause : 


1st. The plea is defective in allegations, and certainly as a 
plea of estoppel, or res adjudicata, which is the same in effect. 


2d. Ifthe matters relied on as an estoppel were well pleaded 
by allegations directly made, they would not amount to an estop- 
pel even in favor of the parties beneficiary named in the assign- 
ment (Exhibit X, Ree. p. 15), much less in favor of defendant. 


- $d. Ifthe matters were well pleaded and did amount to an 
estoppel in favor of the beneficiaries named in the assignment 
(Exhibit X), they are not parties or privies to this suit; and the 
defendant does not claim by, through, or under said beneficia- 
ries, or through any ajleged transfer to them. 


Second. The court erred in ruling that » bankrupt, who 
attempts to defeat the operation of the bankrupt law, by assign- 
ing his choses in action, is estopped from asserting title under 
a sale to him by his assignee in bankruptcy against his former 
transferee. 


ARGUMENT. 
I. 


The facts admitted, or directly alleged by the plea, are: 


Ist. That on or about December 3d, 1873, the defendant, 
Halsey, was notified of a transfer of the balance in his hands to 
the beneficiaries, Parker & Sons, and the Mobile and Ohio Rail 
road. 


ROBERT C. CRAWFQRD V8. WILLIAM F. HALSEY. 


2d. That on May 12th, 1875, Parker & Sons and the Rail- — 


road submitted to an arbitration (which is set out) with Halsey, 
in which arbitration Crawford, Walsh, Butt & Co., acted to the 
use of Parker & Sons and the Railroad; | 

3d. That in December, 1873, this balance had not arisen, 
no money being then in the hands of Halsey. This fact is ad- 
mitted by the failure of the plea to deny the allegation of the 
amended petition that the cargo of coffee, out of which the 
money arose, was still in tte hands of Crawford, Walsh, Butt & 


Co.’s own agent, for sale, in December, 1873, and that Halsey 


was not the agent of that firm to sell the coffee. - 

4th. That Crawford, Walsh, Butt & Co. were adjudicated 
bankrupts June,12th, 1874, before the submission to arbitra- 
tion, which occurred May 12th, 1875. This follows from the 
failure of the plea to deny the allegations of the original peti- 
tion. Ree. p. 1. : 


. 5th. That the cargo belonged to Crawford, Walsh, Butt & 


Co. It is contended that the plea admits this, because the 
_amended petition (Ree. p. 4) alleges this tact directly, and the 
plea nowhere denies it. Itis true that the plea does say directly 
that Crawford, Walsh, Butt & Co. did claim, in the collateral 
controversy with Halsey, which led up to the arbitration (fur the 
use of Parker & Sous and the Railroad), any balance arising from 
shipments of coffee on joint account with Wright, Brown & Co., 
which might remain after the sale thereof by Halsey, an agent 
of Brown, Brothers & Co, Rec. pp.6and 7. But there is no 
traverse of the pa the petitioners, that the coffee be- 
longed to Crawford, Walsh, Butt & Co. ; and there is no allega- 
tion directly made in the plea that there had been any shipment 
op joint account with Wright, Brown & Co., or that Halsey was 
Brown, Brothers & Co.’s agent. : | 


6th. That Halsey was not the agent of Crawford, Walsh, 
Butt. & Co. tosell the cargo, or todo any other act for them-than 
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to receive the proceeds of sale of the cargo aaa to account’ for it 
to them. sj dusingttel sig 


Wy ted 


7th. That the assignees in bankruptcy were not par ties to 


the submsssion to ar bitration, for they are not 89 stated. to be 
in the averments of the plea. a oH 


Sth. That the matters submitted to arbitration was di 2 
difference between the parties in reference to certain specified eharges 
contained in the account of Halsey, rendered to Crawford, Walsh; 
Butt & Co., the amount of which had been retained by Halsey out of 
the funds of Crawford, Walsh, Butt & Co. This, and this alone, 
is the matter alleged to have been submitted to arbitration ; ‘and 
the submission expressly confines the arbitration to the matter 
so recited. Rec. p. 8. ine 


9th. That, as shown by the award averred in the 'pléa 
(Ree. p. 8), Halsey took possession of the cargo in view of the 
failure of Crawford, Walsh, Smith & Co. (of which firm’ the 
pleadings give no information) ; and this raises ‘the clear infer- 
ence that he did not take possession before the manasa 
as agent uf Crawford, Walsh, Butt & Co. . 


10th. That the arbitrator found Halsey’s charges ‘to be 
legitimate as against Crawford, Walsh, Butt & ‘Co.’: Bite “dé 
plea, by reference to the award, makes no pretensé that this was 
allowed as against the assignees in seseiaiet wh "were id 


party to the award. nGares EH 


AJ 
It is nowhere alleged in the plea that the arbitration was 


)2 
had after the plaintiff in error, Crawford, bought” the > sisset ih 
controversy. The inference coincides with the facts shown by 
the record (pp. 8 and 9), that it was before, thé’ award bearing 


‘date June 10th, 1875, and the sale to Crawford that df Muyio7eal, 


1879. Nor does it allege that Halsey claims undét way trnatef, 
actual or supposed, from: Crawford, Walsh, Buttl& Co:! tahiti 
self, or under any tratisfer by them to Parker @' Bolts, or ‘the 
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Railroad. There is no allegation that Halsey did anything to 
his detrimeut by reason of the recital of the submission that 
Crawford, Walsh, Butt & Co, claimed as against him to have 
made a transfer to Parker & Sons and the Railroad. It nowhere 
appears that Halsey was ignoraut of the baukruptcy of Craw- 
ford, Walsh, Butt & Co. when he entered into the arbitration, 
or that he could not, by diligence, have learned that fact, and 
that the assignees’ in bankruptcy had a priority over him, the 
firm and the arbitration. No allegation is made that Halsey be- 
lieved that the transfer by Crawford, Walsh, Butt & Co. to Par- 
ker & Sons and the Railroad was intended to deceive or did 
deceive him, as to the existence of the bankruptey of that firm. 


Whether the title of the assignee in bankruptcy would or 
would not be superior to the right of Halsey to retain the 
money as a set-off, is not involved in this record ; the plea does 
not raise the question ; for it is pleaded expressly as a plea of 
estoppel by award. It is purely a question of the conclusiveness of 
the award on the title of the assignee in bankruptcy, now iu the 
hands of and owned by the plaintiff in error. 


1st. Certainty is necessary in plea of estoppel ; and this 
applies to the allegations of the facts, the mutuality, the priv- 
ity, the reciprocity, the detriment sustained, the intent, the 
materiality, and also to the substantial justice to be effected by 
the estoppel. : 


Herman on Estoppel, p. 11, Sec. 9; Russel vs. Place, 94 
U.S. (Ath Otto) Rep. p. 606; 6 Wait’s peri and Defenses, 
p. 680, § (2); Christman vs. Harmon, 29 Gratt. (Va.) Rep. 
p. 494. 


od. In how far recitals create estoppels, see Herman on 
Estoppels, p. 8, Sec. 4; also as to their operation on estates. 
Such estoppels operate only between the parties and privies to 
the recital... Herman on Estoppels, pp. 322, 523. Strangers to 
the act are not bound. 6 > ara Actions and Defenses, p. 681 ; 


¢ 


ROBERT C. CRAWFORD VS. WILLIAM F. HAESEY. . 7 


11 Ti. Rep. p. 531; 53 Ga. Rep. p. 257 ; 47 Penn. State Rep. vp. 
411; 30 N. H. Rep. p. 104. Nor will the fact that a person has 
been guilty of fraud as to one person estop him as to another 
person, who is not privy in estate with the first. 


3d. The act which one is induced to do must be other than 
he would have done, or there is no estoppel. 52 Penn. State 
Rep. p. 531; 45 N. H. Rep. p. 113; and the act must be detri- 
mental. 43 Mass. Rep. p. 192; 66 Barbour R. p. 310; 6 Wait’s 
Actions and Defenses, p. 679, 681, Art. (2), § (1); 56 Vt 
Rep. p. 116. The person so estopped must have wilfally misled 
the other. Herman on Estoppel, p. 8, Sec. 4; 40 Maine Rep. p. 
348; 6 Wait’s Actions and Defenses, p. 684, §'(4); 38 Cal. 
Rep. p. 300: 44 Md. Rep. p. 551; 37 Penn. State Rep. pp. 379 
to 384 ; and have intended that the opposite party should act 
on the recital to his prejudice. 6 Wait’s Actions and Defenses, 


p. 684, § 5. 


4th. Estoppels by recitals must be reciprocal or mutual, 
and operate mutually between the parties as to the point es- 
topped ; both parties must: be bound or neither is bound. Miles 
vs. Miles, 8 Watts & Serg. (Penn) Rep. p. 135; Lansing vs. 
Montgomery, 2 Johns’ Rep. p. 382; — Wall. (U. S.) Rep. p. 675: 
6 Wait’s Actions and Defenses, p. 680, S§ 3 and 4. 


5th. Arbitrations, like judgments, only operate as estop- 
pels, as tc the matters submitted and adjudicated. Herman on 
Estoppels, p. 172, Sec. 159 to p. 174, Sec. 161. 


6th. Estoppels apply only in furtherance of substantial 
justice, but not to defeat the intention of an act of Congress, or 
to sustain a transaction repugnant to the bankrupt law. 6 
Wait’s Actions and Defenses, pp. 679 and 688, § 9; 21 How. 
(U. S.) Rep. pp. 297 and 326; 1 McLean (C. C.) Rep. p. 384; 29 
Ill. Rep. p. 426; 7 Barbour Rep. p. 644. 
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, The finding and ruling of the Circuit Court, as to matters of 
law, that the plaintiff in error could not be heard to impeach 
the acts of assignment toywhich he was a party, on the ground 
of their being void against his crediters, seems to be entirely 
inconsistent with the issue raised by the plea. This isthe more 
apparent when, by examination of the record, it is seen that 
the suit ‘for this asset as brought by the assignees in bank- 
ruptcy themselves, that the plea was set up by defendant against 
them and ‘their title to the asset in controversy ; whereas.the 
ruling of the Circuit Court ignores the effect of the plea as an 
estoppel by award against the assignees in bankruptcy and their 
title as such, and holds that the purchaser and present owner of 
that asset is estopped, not by the award pleaded, but by the. 
fact that he was a member of the bankrupt firm which made an 
assignment in fraud of creditors within sixty days of bank- 
ruptey. This ruling directly raises the question whether, if 
there had been no submission to arbitration, the unlawful or 
frauduwent attempt of a bankrupt to defeat the operation of the 
bankrupt law by assigning his choses in action would estop. him 
from. purchasing them at the sale of his assignee in bankruptey, 
and from asserting this subsequent title azainst his first transferee. 
It requires but little examination of the record to see that no 
such issue is raised by the plea. But is this ruling of .the Cir- 
cuit Court; even if the issue had been made by the plea, correct 
inlaw? That 2 bankrupt may beeome the purehaser of his as- 
sets, at,a sale thereof by his assign'e in bankruptey, is un- 
doubted. 12 Smedes and Marshal's Rep. ‘p. 258. U.S. Rev. 
Stat. See. 5128, See. 5179, See. 5180, Sces. 5064 5065. It fol 


lows, then, that his title thus acquired is the same, both in ex- 
tent, and: char; acter, as that which the assignee in’ bankruptey ° 


sonid CONV ey to another pe’son so purchasing. Nothing more 
and nothing less. After his adjudication ‘in bankruptey the 
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biunkrupt ceases to be, quovl his former esfate, the same person. 
He is in that respect civilitor mortuus from the moment of the 
adjudication ; but, as to every other relation to property, he be- 
comes likewise a new person, capable of contracting and acquir- 
ing property as fully as any other person. The law makes no 
distinction as to the title conveyed to one purchaser or another 
at a sale of the estate of a bankrupt. Suppose that the assignee 
in bankruptcy himself, in the case at bar, had successfully as- 
serted in the court his title to the asset in controversy by means 
of a judgment against the defendant, Halsey, and had then sold 
that judgment, as an asset of the bankrupt firm, to the former 
bankrupt, the plaintiff in error, could it be pretended that, 
he could not then execute the judgment against Halsey 80 
acquired? And if the assignee in bankruptcy takes only the 
title which the bankrupt had in the estate surrendered at the 
momeat of his adjudication, wherein lies the difference between 
the conveyance by the assignee in bankruptcy of a chose in 
action itself of the bankruap!, and thi of a judgment ob:ainel 
upon the chose in action by the assigneein bankruptcy? Ifthe 
assignee in bankruptcy had a just cause of action for recovery, 
wherein differs his right of action from that of the bankrupt 
purchasing this very right of action? Certainly he has just the 
same right of action as had his assignee in bankruptcy 5 he can 
assert it to just the same extent anl in jast the same manner ; 
and when, in an action at lw, brouzat by his assignee in bank- 
ruptey, he becomes purchaser of the asset sued on and is subro- 
gated of record as plaintiff in the cause, his rights, as to all his 
title and interest in the pending suit, in no manner become less 
than those of the assignee in bankruptcy—they are identical. 
He is entitled to recover just what his assignee in bankruptcy 
could have recovered; for his title is that of the latter in 
every respect—he stands in the shoes of the latter. 
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The record presents a bill of exceptions taken by the de- 
fendant as to the signing of the judgment herein. Ree. pp. 12 ¢ 
and 13. From this it appears that judgment was rendered 4 
herein on May Ist, 1880, *aat, the same not having been signed me 
by the Circuit Judge, a Motion was made for a new trial on 7 
February Ist, 1883; and that on June 4th, 1883, the Circuit } 
Court entered an order requiring counsel for defendant to pre- ' 
pare a statement of facts on the motion fur a new trial, upon 


which being filed the court would prepare a statement and sign . 
the judgment heretofore rendered, i. e., May Ist, 1880; and ac- | 
cordingly the new trial was refused and said judgment signed ! 


on June 23d, 1883. Rec. pp. 13 and 14. Defendant contends 
_ that the signing of said judgment three years after its rendition 
was error. 


Article 546 of the Louisiana Code of Practice requires all 
judgments to be signed by the judge, but not until three judi- 
cial days shall have elapsed after their rendition. But such 
judgment may be signed at any time later; and, until so signed, 
such judgmeut does not Vecome final and no appeal or writ of 
error will lie. See, also, 5 N.S. (Martiu’s Louisiana Sup. Court 
Reports) p. 320. Smith vs. Harrathy; 4 Rob. (La. Sup. Court 
Reports) p. 152, Smelser vs. Williams; 8 Peters (U. S. Sup. 
Court Rep.) p. 292, Insurance Co. vs. Wilsou’s Heirs ; also, 
p. 396. The action of the Circuit Court iv signing this judg- 
ment. was, therefore, strictly according to the law obtaining in 
the U. S. Circuit Cuurt on the lawside, as well as in the State 
courts, in Louisiana. | 

Respectfully submitted, 
E. M. HUDSON, 
For Plaiatiff in Error. 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


* 


ROBERT C. CRAWFORD, PLAINTIFF IN ERROR, 


Versus 


WILLIAM F. HALSEY. 


THOS. L. BAYNE, 
GEO. DENEGRE, 
Attorneys for defendant. 


— a 


, = 


L. GRAHAN & SON, PRANTERS, 101 GRAVIER ST... N..O. 


¢. . * 


. Ke oa ¥ , ‘ ’ 
ea ee | pe Re Sk Oh ae ee 2 
sti oa ics allan ae nt 4 on Stee Sas ites Ne 


ae 


ra “pes ‘ 
ee oi ‘- 
a ® t" ay a. 
fo hee 


Wr g 


ae ee 
! eens 
¢ 


et le 


eet 


(307% 
oa te 
mit er. 


pO 


.% 
fn 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


ROBERT ©. CRAWFORD, PLAINTIFF IN ERROR, 
versus : 
WILLIAM F. HALSEY. 


STATEMENT. 


The defendant, who was at New Orleans the agent of the 
well known banking firm of Brown Brothers & Co., of New 
York, received a cargo of coffee of about 400 bags, on the 
“Lizzie Fox,’’ consigned for sale and for receipt of proceeds, to 
be applied to bills due by Messrs. Orawford, Walsh and Batt 
& Co. to Messrs. Brown Brothers & Co., and to be paid over to 
Messrs. Wright, Brown & Co., jointly interested in the cargo, 

The coffee was sold—the price was paid over to him in bills 
of the purchasers, which were duly collected and the proceeds, 
amounting to about one hundred and sixty thousand dollars, 
were disbursed in accordance with the instructions given to 
him. ; : 

Messrs. Crawford, Walsh, Butt & Co. accepted the action 
of the defendentas in all respects satisfactory, exeept that they 
claimed that the amount charged for insurance was too large 
and that there was error in the charges made by defendant for 
commissions and charges cn the sales of the cargoes of coffee 
of the brig “Glide ’’ and the “Lizzie Fox” (see document 1, 
page 7, for detail). Messrs. Crawford, Walsh and Butt & Co. 
on the 3d of December, 1873, transferred to G. M. Parker ‘ all 
of their right, title and interest in and to whatever balances 
may remain in the hands of: William F. Halsey, agent of 
Messrs. Brown Brothers & Co. at New Orleans, arising from 
our coffee transactions, as may appear when the full amount 
of credits assumed by Messrs. Brown Brothers & Oo., with 


} 
2 
commissions and interests, have becn paid, reserving only, out 
of said balance the amount due Marks & Co. for brokerage on 
the “Lea” cargo, and one-third ot the net profit on same cargo 
due Wright, Brown & Co.” And, on the 6th of April, 1874, 
they reiterated this assignment to Parker and others, through 
W. D. Dunn, Esq., declaring that the claim assigned approx- 
imated forty-one hundred dollars in gold (page 15; and copy 
of claim is given, page 6). = 

The defendant denied that the parties had any rightful claim 

against him, but to avoid any Jawsuit agreed with their attor- 
neys, Messrs. Miller & Finney. (distinguished members of the 
New Orleans bar), to submit all the matters in coutroversy to 
arbitration and amicable compounders. Merchants of high 
standing were selected, and they were invested with full power 
as arbitrators and amicable compounders to settle all matters 
at issue, and the party failing to comply with, the award was 
to pay five hundred dollars to the other party as a forfeit for 
such failure. (Document 1, page 7.) 
_ The decision of the umpire chosen under the agreement is 
found at page eight (8) of the Record, and this decision, ren- 
dered on the 10th of June, 1875, fully sustained the defendant 
and rejected the claim made by the plaintiff. 

All parties seemed to have accepted this decision as final, 
and acquiesced in it for more than a year. The laws of Lou- 
isiana favor this mode of settlement of disputes. Civil Code 
340. 17 Louisiana Report 285. 4 La. An. Rep. 149. _ Bird 
vs. Laycock, 7 La. An. Rep. 172. ‘ Nemo debet bis vexari pro 
una et eadem causa.”’ 7 

On the 29th of July, 1876, Barnwell & Gaynor, claiming to 
be assignees of Crawford, Walsh & Butt & Co. in bankruptcy, 
instituted this suit. The defendant filed an exception setting 
forth that all of the matters iuvolved bad been sabmitted to 
arbitration and amicable compounders, whose decisiun was 
final and constituted a complete bar to their acticn. 

On the trial of this action on the 20th uf April, 13880, a 
paper was offered by plaintiff to show a transfer of this claim 
to Robt. Crawford by William C. Gaynor, signiug as “as- 
siguee of Crawford, Walsh, Smith & Co, et al., bankrupts,’’ 
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The exception was maintained and the judgment was rendered 
for defendant; both on the ground that the parties in interest 
had submitted the claim now presented to arbitrators and 
amicable compounders, and that Crawford now claiming was 
- @ member of tbe firm making assignoment to Parker & Son & 
Dunn, and could not be heard to allege that the assignment 
was void or to be avoided in consequence of his:own ‘fraudo- 
lent act—that is, because the assignment was in fraud of his 
creditors under the bankrupt act. P. 10 of the Record. 

Robert Orawford, one of the members of the bankrupt firm 
of Crawford, Walsh, Butt & Co. (which firm had transferred 
to Parker & Son and others, this claim against the defendant 
on the third day ot December, 1873, six months prior to their 
bankruptcy), appeared om the trial of the exception, and 
without any formal pleading of any kind, but asserting owner- 
ship of the claim under the receipt found at page 9 of the 
Record, sought to sét aside the trausfer made by his own 
firm on the ground that it was fraudulently made by him and 
his firm, within a period of six months prior to their bank 
-raptey. The object of this assertion being to avoid the 
action of his firm and its assignees in submitting the claim to 
arbitration and jadgment thereunder as showu by the Record 
at pages 7 and 8. | 

It was decided that the judgment of the arbitrators was in 
favor of defendant, and that Orawford could not impeach his 
own act on the ground that it was fraudulent, and that there- 
fure the assignment should be held to be void; that he could 
not be allowed to do this. Judgment was rendered iy favor of 
the defendant on the first day of May, 1880, ‘the Court consid- 
ering that an assigament was made by Crawford, Walsh, Batt 
& Co. to Parker & Son; that the matter was submitted to 
amicable compounders who rendered their judgment for 
defendants, and that the present plaintiff, Robert O. Crawford, 
a member of the late firm of Crawford, Walsh, Batt & Co., 
bankrupts, caunot be heard to set up the iavalidity of the 
transfer (page 10). No complaint was made by plaintiff of the 
judgment during the term of Court of 1880, nor the terms of 
the Uourt during the years 1881 and 1882, but in February, 
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1883, after four termsof the Court had elapsed, the plaintiff 
made a motion for a new trial on the ground “that the Court 
failed to give effect to evidence showing an assignment of the 
claim sued on by the bankrupts witbin less than two months 
of the commencement o' thg proceedings in bankruptcy ;’’ 
that the Court erred in noldibg that the bankrupt could not 
contest the validity of the assignment of the claim made by 
them prior to his bankruptcy (pp. 10, 11). 


The judge then directed cognsel to submit a statement of 
the facts and declared the “ Court shall prepare its statement 
and sign the judgment heretofore rendered herein.’’ Detend- 
ant’s bill of exception recites the facts as found by the judge 
and insists that no motion for a new trial could be made and 
heard after the term of the Court ended and after severa! suc- 
ceeding terms of the Court had intervened (pages 12 and 13 
of the Record), and there can be no finding of facts by the 
Court years after judgment bas been rendered. 

Judgment had been rendered and entered upon the minutes 
of the Court on the lst day of May, 1880, the minutes were 
duly signed by the judge on the Sth day of June, 1880, at the 
end of the term. The judgment determined that all parties 
interested had submitted their disputes to amicable com- 
pounders, and that their judgment was in favor of the defend- 
ant. This, then, isa finality. The Court further found and de- 
cided that the present plaintiff in error was a member of the 
firm of Crawford, Walsh, Butt & Co., and that he cannot be 
heard to set up the invalidity of the transfer by said firm. 
These proceedings and pleadings were not objected to when 
the case was tried or the judgment rendered, nor when motion 
for new trial was made, but poly now in the brief in argument, 
nearly three years afterwards. The pleadings are in accord 
with the laws of the State. 3 Woods 378. 

The succeeding term begins on the first day of November, 
and ends on the 3rd Monday in April, when the April term be- 
gins as provided by law. After four terms of the Court had 
elapsed, the plaintiff, on the first day of February, 1883, mude 
@ motion for a new trial. It appeared that he discovered that 
the deputy clerk had neglected to present this judgment for 


a 


8 


signature, as was usual in the current routine of the office. 
(Bill of exception, p. 13). 

The plaintiff in error appeared for the first time iu the case 
on the 20th of April, 1880, the day of the trial of the exception, 
and filed an alleged transfer from W. O.Gaynor, as assignee 
of Walsh Smith & Co., et als., bankrupts, which purports to 
have been made on the 27th day of May, 1879, on the general 
statement, as for value received. There is no petition, no 
plea, nor other proceeding making him the plaintiff in the 
action. The writ of error is taken in bis own name alone, and 
gives him no standing in this court. We respectfally submit 
that this writ should be dismissed. | 

Ex parte Cutting, 94 U.S. 14; Payne vs. Niles, 20 Howard 
220; Muller vs. Ehlers, 91 U.S. 250. 


ARGUMENT. 


He claims the transfer of a right to litigate; to set aside 
the assignment of a claim as made by him and his firm in 
fraud of their creditors, and as fraudulent under the bankrupt 
law. See Story’s Equity Jurisprudence, 1040, g. 

‘“ An aasignment of a right to file a bill in equity for a 
fraud committed upon the assignor will be held to be void 
as contrary to public policy.’”” How much more is it true that 
the assignor who committed the fraud cannot be heard to allege 
this, and maintain a suit to set aside his own fraud ! 

A statement of facts canvot be made after judgment has 
been rendered, and used as the basis for a writ of error, and 
upon a motion for a new trial, which was never granted. 
(Minutes of the Coart, p. 11, and bill of exception, p. 13.) 
The Judge merely performed the ministerial act of signing a 
judgment which bad been rendered nearly three years before, 
and then for the first time was called upon to make a state- 
ment of facts. There were no exceptions to pleadings, nor bill 
of exceptions as to evidence or the rulings of the court, on 
the trial when judgment was rendered. | 

Geueres vs. Bonnemer, 7 Wallace 565; Insurance Oo. vs. 
Folsom, 18 Wallace Rep., 248. 
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A motion for a new trial cannot be entertained after the end 
ot- the term in which judgment was rendered. Here several 
terms had intervened. a 

Gambuston vs. United States, 95 U. S. 287. 

Ooughlan vs. District of Columbia, 106 U.S. 7. 

The matter of granting a new trial after the term of the 


Court was ended relates to “the power of the Courts and not. 


to the modes of procedure. It is whether there exist in the 
Court the authoritiés to set aside, vacate and modify its final 
judgment after the term at which it was rendered ; and this 
authority can neither be conferred upon nor withheld from the 
Courts ot the United States by the statutes of a State or the 
practice of its Courts.”” Brownson vs. Schulten, 104 U. S., 
417; Freeman vs. Dawson, 110 U. S., 269; Sheppard vs. Wil- 
son, 6 Howard, 265; Brush & Durham vs. Robbins, 3 McLean’s 
Rep., 486. In Phillips vs. Negley, 117 U. 8., 654, all of the 
authorities are reviewed. 
In the case cited from 8th. Peters, 304, the Court say : “The 
act of signing the judgnent is a ministerial and not a judicial 
act,’ and assimilated it to the signing of a citation for a writ 
of error. It is stated, p. 303, that the question whether a new 
trial may be granted after the term of the Court was ended is 
not raised nor decided. 

The Courts of the United States, in dealing with motions 
for new trials, the signing of judgments and the control of 
process are governed by their own rules long established. 
Aud as was said in the case of Indianapolis Railroad Com- 
pany vs. Horst, 93 U.S., 301, “this isarule of law estab- 
lished by this Court, and not a mere matter of proceeding or 
practice in the Circuit and Districts: Courts. Henderson va. 
Moore, 5 Cranch, IL; Boswell vs. della Lanza, 20 Howard, 29; 
Schuchart vs. Allen, 1 Wall., 381.””_ Newcomb vs. Woods, 97 
U. S., 583. | 

There was no exception made to any pleading or evidence 
on the trial of the case, and none to the judgment of the Court 
when rendered, nor was any statement of facts asked for by 
the plaintiff, nor any made by the Judge on the trial or during 
the term in which judgment was rendered, and none could be 
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taken or made after the end of the term. Maller vs. Ehlers, 
91 U. S., 250. Citing 7 Wallace, 565;9 Wallace, 425, and 9 
Wheaton, 651. Phillips’ Practice Supreme sia) pp. 119, 
127; Marye vs. Strouse, 6 Sawyer Rep. 205. 

The assigoument made by Crawford, Walsh, Batt & Co., to. 
Parker & Son, and others, cannot be treated by the plaintiff's 
in error as a nullity, but this transfer must be set aside and 
annulled in an action against Purker & Son, Dunn and others, 
assignees, before any action can be instituted against this de- 
fendant. Parker & Son, Dunn and others are citizens of Mo- 
bile, Alabama, where the plaintiff in error resides, and the 
transfer should have been attacked there in a suit against 
them. They are necessary parties to an action in which the 
assignment to. them is sought to be set aside. 17 Howard 
130; 8 Blachford 128, 19 Howard 113. 

They prosecated the cluim against this defendant, with the 
concurrence of Crawford, Walsh, Butt & Co., who represented 
their assignment to be good, and defendant acted apon their 
representations, and they and their assignees acquiesced in 
the judgment rendered against them, and plaintiff is estopped 
from asserting that it was frandulent. Bronson vs. Chappel, 
12 Wallace 682. 

After they have taken their chances for recovery by submit- 
ting to arbitration and judgment has been rendered against 
them, one of the members of the bankrupt firm, treating this 
assignment made by his firm to Parker & Son and Dunn, as 
an absolute nullity (on the ground that it was made by them 
in fraud of their creditors), prosecates this claim against this 
defendant who has already stood his trial on the same claim 
presented by them and the persons to whom plaintiff's 
firm had made the assignment. (Record, p. 7 and 8.) 

The Judge a qua decided that, “he coald not be heard to im- 
peach the acts of assignment to which he was a party, on the 
ground of their being void as against his creditors.” He is 
now seeking to avoid his own act for hisown benefit. 


- Ble cannot ask the Court to declare that his own act is fraud- 


ulent, aud to give him the special benefit from such uct. “AL 
legans suam turpitudencm non est audiondus.”’ 


8 

The general rule is that the assignee in bankruptcy takes 
only such rights as the behkrupt had. Bump on Bankraptcy, 
pp. 484-487; Winsor vs. Kendall, 2 Story Rep. 515; 1 Wood 
477; 15 Misa. Re}. 586; 30 Maine 121. Section- 5016 of the 
Revised Statates (the bankrupt act) confers upon the assignee 
as the representative of the creditors, the additional right to 
sue for and recover property transferred by the bankrapt in 
fraud of his creditors. This right, which is thus given to the 
assignee for the benefit of the creditors, is exceptional in their 
favor only, and cannot accrue to the bankrupt himself. 
Tiffany vs. Boatman, 18 Wallace 387; 1 Curtis 235; 17 Howard 
Rep. 321; 98 U. 8.24. He is a debtor, and remains such not- 
withstanding his bankruptcy. Meyer vs. Dewey, 103 U.S. 


308; 102 U. 8. 649; 115 U.S. 620. 
In re Burton, 29 Federal Reporter, p. 638, citing 115 U.S. 


620, it is held that:a bankrupt could not purchase and take an : 


assignment of liens against hic estate in bankruptcy and ex- 
clade his creditors holding inferior liens. Page 640. 

‘One of the debts claimed in this case by the bankrupt (the 
Slaughter debt No. 3), illustrates the remarkable position the 
bankrupt might occupy, and the gross injustice that might be 
done if any other rale prevailed than that just laid down by 


the Court. This debt was paid off by an endorser; whether . 


by the first, second, or third endorser is not shown. Suppose 
it was paid by the second endorser ; of course, he would have 
@ right to recover of the first endorser the amount paid. But 
_ he sells and assigns the debt, of course, with all bis rights, to 
the bankrupt, here the principal debtor. 

Would there be any justice in allowing this principal debtor 
to recover of the prior endorser the amount paid by the second 
endorser in satisfaction of the obligation of the principal 
debto.? Yet this is exactly what might occur if the position 
contended for by counsel for the principal debtor here, E. J. 
Burton, be allowed as law. Again, suppose that one of the 
three sureties had paid off the whole of this debt, he would 
be entitled to contribution from his two co-sureties. But he 
assigns his claim to the principal .debtor, who purchases it, 
Will it be pretended that his principal debtor could or ough) 
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to be allowed to recover off of his own sureties two-thirds of 
a debt paid fur him by a third surety? The statement of the 
question must answer it in the negative.” 

. The same reason will apply with greater force to a tia 
seckion to purchase the privilege which the law grants to his 
creditors or the assiguee in bankruptcy to set aside trdudalent 
transfers made by him in favor of his creditors; but it cer- 
tainly never was intended to give this right to hich to set 
aside his own fraudulent acts tor his own benefit. It would 
be most anjust and inequitabie to allow bim to take back that 
which he gave in gatisfaction of a debt, and thus enable him 
to plead as his discharge against the creditor to whom the 
transfer was made or to sue upon the debt which had been 
transferred to -him, although in the meantime his transferee 
has exercised his rights against the debtor. , 

The judgment of the Court a gia rendered on the lst day of 
May, 1880 (p. 10). on the facts as found by the judge (pp. 13- 
14), is equally conclusive against the plaintiff on the other 
ground stated (p.10), viz.: ‘‘The Court, considering that an 
assignment was made by Crawford, Walsh, Batt & Co. t® 
Parker & Son; that the matter was submitted to amicable 
compounders, who rendered their judgment for defendant,”’ 
the exception is maintained. It is found as a fact (p. 13) 
“that on the 3d day of December, A. D. 1873, said firm of 
Crawford, Walsh, Batt & Co. assigned and set over the claim 
upon which this suit is brought to G. M. Parker by an assign- 
ment marked Copy Exhibit B and made part of this find- 
ing. PB 

‘‘ That on the 6th day of April, 1874, said firm made another 
assignment of said claim to Wm. Dunn, for the benefit of cer- 
tain parties therein named, which is marked Copy Exhibit X 
and made part of these findiogs.’’ That the firm of Craw- 
ford, Walsh, Batt & Co.; of which the present plaintiff in 
error was a member, was adjudicated. baokrapt a8 ® partner: 
ship and individually on the 12th of June, 1874, Parker & 
Son & Dunn, to whom the claim was assigned, with Crawford, 
Walsb, Butt & Co. assisting them, deliberately submitted the 
claim to amicable compounders (p. 7), and the judgment is 


‘10 
res adjudicata. Iti is under the laws of Louisiana a conclusive 
‘judgment. 
‘Whatever has been nonehety done in relation to the mat- 
ters actually referred to, the decision of the amicable com* 
pounders cannot be revised or altered by a court of justice. 
Code of Practice, articles 459 and 460; La. Code, article 3077, 
3096. In Davis vs. Leeds, 7 La. Rep.. 477, this Court said: 
‘ Parties will submit their disputes to be decided by men cho- 
sen by themselves as judges, under the appellation of amicable 
compounders ; they mast abide their judgments without hopes 
of having them revised by the courts of justice, established 
by the constitution and laws of the State. Such jadges are 
not required to determine according to the strictness of the 
law; they are authorized to abate something of this strict- 
ness in favor of natural equity.’ ”’ 
As we have shown, the exception filed by defendants is in 
accordance with the law and practice in Louisiana, Code of 
Practice, Art. 330, 539. Williams vs. Bethary, 7 La. Rep., 94; 
Foss vs. Brentel, 14 An., 798. In the case of Jeter vs. Hew- 
itt, 22 Howard Rep., 363, the Supreme Court say: 
_ “he authority of res judicata as a medium of proof is ac- 
knowledged in the Civil Code of Louisiana; and its precise ef- 
fect in the particular case under consideration is asecrtained 
in the statute that allows the proceeding by monition. Under 
the system of that State, the maintenance of public order, the 
repose of society and the quiet of families, require that what 
has been definitely determined by competent tribunals shall 
be accepted as irrefragable legal truth. So deeply is this 
principle implanted in her jurispradence, that commentators 
upon it have said, the res judicata renders white that which is 
black, and straight that which is crooked. Facit ex curvo rec- 
tum, ex albo nigrum. No other evidence can afford strength 
to the presumption of trath it creates, no argument can de- 
tract from its legal efficacy. “ 

No objection was made ‘to the jcmation on the trial, nor 
after judgment, when the motion for new trial was made 


nearly three years after the jadgment was rendered; the only : 


grounds upon which the application was made were, “that 
f 


=m | 
- i 


said judgment is contrary to the law and the evidencé, in that 
the Court failed to give ¢ffect to evidence showing an assign- 
ment of: thé claim sued on by the bankrupts within less than 
two months of the commencement of proceedings in bank- 
ruptcy, and in that the Court erred in holding that one of the 


‘discharged bankrupts, now subrogated herein, could not be 


heard to contest the validity of the said assignment of April 
6th, mal Af 

The matters submitted and decided shown e find- 
ings of fact by the Judge, page 13, to have been the same 
claim upon which suit is brought. “That on the 3d of De-- 
cember, A. D. 1873, said firm of Crawford, Walsh, Batts & 
Co. assigned and set over the claim upon which thie suit is 
brought to G. M. Parker, by an assignment marked Copy Ex- 
hibit B and made part of this finding.”” The exceptions were 
sustained by the Court a qua, and this suit was dismissed. 

We respectfully ask that the jadgment may be affirmed. 


THOS. L. BAYNE, 
GEO. DENEGRE, 
Attorneys for defendant. 
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1 Be it remembered that on the 26th day of June, 1883, came 

into the office of the clerk of the circuit court for the eastern 
district of Arkansas R. K. Dow and Watson Matthews, by U. M. 
and G. B. Rose, Esaqs., their solicitors, and filed therein their bill of 
complaint against the Memphis and Little Rock Railroad Company 
as reorganized, which bill of complaint is as follows: 


In the United States Circuit Court for the Eastern District of 
Arkansas. In Equity. 


MEMPHIS & LITTLE ROCK RAILROAD CO. VS. R. K. DOW ET AL. 


R. K. Dow and Watson MatTTuews, Plaintiffs, 
v. 
THE MeEwpuHis AND LiTTLE Rock RAILRoAD Company, as Reorgan- 
ized, Defendant. 


To the judges of said court in chancery sitting : 


Your orator, R. K. Dow, is a citizen of the State of New Hamp- 
shire, and your orator, Watson Matthews, is a citizen of the State of 
New York, and they bring their suit here against the Memphis and 
Little Rock Railroad Company, which is a corporation created by 

the laws of the State of Arkansas, and they say that on the 
2 first day of May, 1877, said defendant executed a mortgage to 

your orators and William 8S. Pierson, who has since died, by 
which it conveyed to them all and singular its charter granted b 
the act of the General Assembly of the State of Arkansas, with all 
its rights, privileges, and immunities and franchises; and: also all 
and singular its railroad and rights of way and easements from the 
west bank of the Mississippi river, in or near Hopefield, in Critten- 
den county, Arkansas, to Little Rock, in Pulaski county, Arkansas; 
the connections of said railroad with the Little Rock and Ft. Smith 
railway and the St. Louis, Iron Mountain and Southern railroad ; its 
tracks, rails, inclines, trestles, depots, rights of way, leases, easements, 
and privileges in the city of Memphis, in the State of Tennessee ; all 
rails, trestles, ties, tracks, side tracks, switches, bridges, depots, 
stations, buildings, water tanks, machine shops, car-houses, engine- 
houses, warehouses, workshops, superstructures, engines, cars, wagons, 
machinery, tools, boats, wharf-boats, inclines, oil, fuel, supplies, and 
equipments that said defendant then owned or might thereafter 

acquire in the State of Arkansas or Tennessee or elsewnere ; 
3 and also all and singular all lands, real estate, property of 

every kind, real, personal, or mixed; all books of account, 
records, muniments, evidences of title, and choses in action which 
the defendant then owned or might thereafter acquire, wherever 
situated ; and also all the incomes, rents, issues, profits, tolls, receipts, 
rights, benefits, and advantages had, received, or derived by the 
defendant from any of the property or premises conveyed thereby ; 
to have and to hold unto said grantees and to their survivors as 
joint tenants and to their assigns forever. 

Said conveyance recites the issue by the defendant of bonds to the 
amount of $250,000, each being for the sum of $1,000, bearing in- 
terest from date at ten per centum per annum, maturing in instal- 
ments of $50,000 each on the first days of May, 1879, 1880, 1881, 
1—115 
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1882, and 1888, the whole of each bond being payable on one of 
said days, and said conveyance was conditioned to be void in case 
said bonds should be paid according to their tenor and effect ; and 
said mortgage was duly reeorded in’ the proper recorder’s office 
of the several counties in which said property lay. A copy of 
the same is hereto annexed, marked Exhibit A, and made part 
hereof. 
4 Defendant remains in possession of all of said property. 
Said bonds were issued as recited and were sold on the 
market. No part of any of said bonds has been paid, 

Your orators waive an oath to the answer of the defendant. 

And your orators pray that a receiver may be appointed in order 
that the said bonds may be paid out of the earnings of said property, 
or that said mortgage may be foreclosed, the property sold, and the 
proceeds applied to the payment of said bonds, and for all other 
proper relief. 


U. M. & G. B. ROSE, Sol’s. 


Exuipit A To BIL. 
Preference Ten Per Cent. Mortgage. 


This indenture, made and executed the first day of May, A. D. 
1877, by and between the Memphis and Little Rock Railroad Com- 
pany, as reorganized, a corporation duly incorporated and chartered 
by the act of ‘the General Assembly of the State of Arkansas, ap- 

proved January 11th, 1853, entitled “ An act to incorporate 
o the Memphis and Little Rock Plank or Railroad Company,” 

and duly reorganized under said act and charter and the 
acts of the said General Assembly specially amendatory thereof, 
party of the first part, and William 8S. Pierson, R. K. Dow, and 
Watson Matthews, parties ofthe second part, witnesseth : 

That whereas the party of the first part 1s desirous to borrow 
money to pay certain pressing expenses and is authorized by its said 
charter to do so upon mortgage of its charter and works, and whereas 
the stockholders of the party of the first part, ata general meeting held 
at the office of the said company, in the city of ‘Little Rock, Arkan- 
sas, on the 30th day of April,sA. D. 1877, by resolution, duly adopted, 
did authorize the president and directors of said company to borrow 
two hundred and fifty thousand dollars, to be paid in installments of 
fifty thousand dollars each, respectively, on the first days of May, in 
the years 1879, 1880, 1881, 1882 and 1883, with interest from date at 
ten per centum per annum, te issue the bonds of the company there- 

for, and to secure the p ay ment of the principal and interest of 
6 said bonds by a mortgage of-all and singular the charter, 

works, and property of said company ; and whereas said com- 
pany Is about to issue, for the purpose and by the authority afore- 
said, two hundred and fifty bonds, of even date herewith, each for 
the sum of:one thousand dollars, numbered from 1 to 250, inclusive, 
bearing interest from date athe rate of ten per centum per annum, 
payable semi-annually, the first fiftv of which mature and become 
due on the first day of May, 1879, the second fifty of which mature 
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on the lst day of May, 1880, the third fifty of which mature on the 
first day of May, 1881, the fourth fifty of which mature on the first 
dav of May, 1882, and the last fifty of which mature on the first 
day May, 1883; which bonds are, with proper changes for maturity, 
in the following form : : 

Know all men by these presents that the Memphis and Little 
Rock Railroad Company, as reorganized, acknowledges itself in- 
debted, and promises to pay the bearer hereof, at the office of 

the Central Trust Company of the State of New York, in the 
7 city of New York, on the first day of May, A. D. , one 

thousand dollars in lawful money of the United States of 
America, with interest from date at the rate of ten per centum per 
annum, payable semi-annually, at the place aforesaid, on the first 
days of May and November of each year upon presentation and 
surrender of the interest coupons thereto annexed as they severally 
fall due. 

This bond is one of a series of two hundred and fifty bonds of 
even date, each for one thousand dollars, numbered from 1 to 250, 
inclusive, of which fifty mature on the first day of May, in the years 
1879, 1880, 1881, and 1883. The payment of all which said bonds 
and interest is secured by a mortgage or trust deed bearing even 
date herewith, by which said company has conveyed all and singu- 
lar its charter, franchises, privileges, immunities, and property of 
every character and description to Wm. 8S. Pierson, R. K. Dow, and 

Watson Matthews in trust to secure the payment of the in- 
8 terest and principal of said bonds as they severally become 

due. This bond shall pass by delivery and shall not become 
obligatory until authenticated by the signatures of two of the said 
trustees to the certificate on the back hereof. | 

In witness whereof the said railroad company, as reorganized, has 
caused this bond to be signed by its president and its corporate seal 
to be hereto affixed, attested by the signature of its secretary, and 
has caused the interest coupons hereto annexed to be signed by its 
treasurer under and in conformity to said deed this first day of May, 
A. D. 1877. 


President of the Memphis and Little ‘Rock 
Railroad Company, as Reorganized. 


Secretary of the Memphis and Little ‘Rock 
Railroad Company, as Reorganized. 


We, two of the trustees in the deed mentioned in the fore- 
9 going bond, do certify that this bond is one of the series of two 
hundred and fifty bonds secured by said deed. 


: Trustees. 


Now, therefore, in consideration of the premises and of the sum 
of one dollar to it paid by the parties of the second part, and to 
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secure and make certain the payment of the several installments of 


principal and interest of said’ bonds as they severally become due | 


and payable, the said party of the first part has bargained and sold, 
and by these presents does grant, bargain, sell, and convey, unto the 
said parties of the second part and to the survivor or survivors of 
them, as joint tenants, and not as tenants In common, all and sin- 
gular its charter granted by the act of Assembly of State of Ar- 
kansas aforesaid, with all its. rights, powers, privileges, Immunities, 
and franchises, and also all and singular its railroad and rights of 
way and easements from the west bank of the Mississippi river, in 

or near Hopefield, in Crittenden county, Arkansas, to Little 
10 Rock, in Pulaski county, Arkansas; the connections of said 

railroad with the Little Rock and Fort Smith railway and 
the Saint Louis, Iron Mountain and Southern railroad ; its tracks, 
rails, ties, inclines, trestles, depots, rights of way, leases, easements, 


and privileges in the city of Memphis, in the State of Tennessee ; all 


rails, trestles, ties, tracks, side tracks, switches, bridges, depots, sta- 
tions, buildings, water tanks, machine shops, car-houses, engine- 
houses, warchouses, tvorkshops, superstructures, engine, cars, wagons, 
machinery, tools, boats, wharf-boats, inclines, oil, fuel, supplies, and 
equipments that the said party of the first part now owns or may 
hereafter acquire in the States of Arkansas or Tennessee or else- 
where; and also all-and singular all lands, real estate, property of 
every kind, real, personal, or mixed; all books of account, records, 
muniments, and-evidences of title and choses in action which the 


party of the first part now owns or may hereafter acquire wherever - 


situate, and also all the incomes, rents, Issues, tolis, profits, receipts, 
rights, benefits, and advantages had, received, or derived by 
1] the party of the first part from any of the hereby-conveyed 
premises ; to have and to hold unto the said party of the 
second part, or to the survivor or survivors of them as Joint tenants, 
and to their assigns forever; and the party of the first .part cove- 
nants with the party of the seeond part and their assigns that it is 
lawfully seized of the above-granted property, charter, and fran- 
chises, has good right to convey the same in manner and form as it 
hereby does ; that the same is free from incumbrance, and that the 
title thereto it will warrant and defend against all lawful claims 
Whatsoever. | : 
But this conveyance is made upon the following trusts and con- 
ditions and none other, to wit: 3 
First. That so long as the party of the first part shall not make 
default in the payment of principal or interest of said bonds it shall 
retain the possession of all the property hereby conveyed and receive 
and enjoy the income thereof, and that, until such default, the party 
of the first part shall have the right to sell and convey, free 
12 from this trust, any and all of the lands hereby granted not 
necessary or convenient to the operating of the said railroad, 
applying the proceeds thereof to the improvement and betterment 
of said railroad, its stock, and equipments. 


Second. Said party of the first part will, from time to time as in- 
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curred, pay all charges, costs, and expenses of the parties of the 
second part, or either of them, incurred in or about the execution of 
the trust hereby reposed in them, and will indemnify and hold harm- 
less the parties of the second part against all costs, charges, damages, 
and expenses which they or either of them may sustain or be put to 
in consequence of accepting this trust or of anything which may be 
done or omitted to be done under it, saving only such damages as 
may be incurred by or arise from the culpable act or neglect of said 
parties of the second part. 


Third. In case default shall be made by the party of the 
first part in the payment of any of the sums _ specified in 
the interest coupons annexed to said bonds or in. any of 

the principal sums specified in said bonds, and shall con- 
13 tinue for thirty days after the said sums, or any of them, be- 
_ come due and payable, then and thereupon the said princi- 
pal sums in all said bonds specified shall immediately become due 
and payable, and thereupon the parties of the second part, upon the 
written request of the holders of « majority of said bonds, shall enter 
upon and take possession of all and singular the charter, franchises, 
and property hereby conveyed, and shall and may, on a day and at 
a place in the city of Little Rock to be by them appointed, sell the 
same to the highest bidder for cash in hand, first, however, giving 
thirty days’ notice of the time, place, and terms of sale by advertise- 
ment printed in a newspaper published in the city of Little Rock, 
and in a newspaper published in the city of New York; and the 
proceeds, after defraying the costs and expenses of this sale, they 
shall apply to the payment and discharge of all sums of principal 
and interest then due and unpaid on such bonds, and the residue 
they shall pav to the party of the first part, or its assigns; and in 
case of such sale the said parties of the second part shall and may con- 
vey the property so sold to the purchaser, which deed shall 
14 convey all the title of the party of the first part to such prop- 
erty to the grantee therein ; and in case of such sale the party 
of the first part hereby expressly waives and relinquishes all right 
to redeem such sold and conveyed property which it may or might 
have under the laws of the State of Arkansas. 


Fourth. In case either of the parties of second part should die 
or resign or become for any reason unable to execute the trust- of 
this deed or any of them, then all the trusts of this deed may and 
shall be executed by the survivors or survivor of them, and if all 


‘should die, resign, or become otherwise unable to execute the said 


trusts or any of them the holders of a majority of said bonds may, 
by a writing under their hands, appoint another person or persons 
trustee of this deed, and all the trusts hereof shall and may be exe- 
cuted by the trustees so appointed as fully as they might or could 
have been by the parties of the second part, or either of them, and 
with like effect. 

In testimony whereof the said Memphis and Little Rock 
15 Railroad Company, as reorganized, has caused this indenture 
to be signed by its president and has caused its corporate seal 
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to be affixed thereto by its secretary, attested by its said secretary, 
this the Ist day of May, A. D. 1877. 
M . B. PRICHARD, 
President of the Memphis and Little Rock — 
Railroad Comp’y, as Reorganized. 
JNO. W. GOODWIN, 
Secretary of the Memphis and Little Rock 
Railroad Comp’y, as Reorganized. 
; @ 
STATE OF ARKANSAS, County of Pulaski : 

Be it remembered that on thé Ist day of May, A. D. 1877, before 
me, Frank Strong, an acting and duly commissioned notary public 
within and for the county of Pulaski, in the State of Arkanasas, per- 
sonally appeared M. B. Prichard? to me well known to be the person 
whose name appears subscribed to the foregoing deed, who, being 
bv me first duly sworn, did make oath and say that he is the presi- 

dent of the Memphis and Little Rock Railroad Company, as 
16 reorganized; that the foregoing deed was authorized to be exe- 

cuted by the stockholders of the said company and by the 
board of directors thereof, and that he signed the same as such presi- 
dent by order of the board of directors; and at the same time also 
appeared John W. Goodwin, to me well known to be the person 
whose name appears signed to the foregoing deed, who, being by me 
first duly sworn, did make oath and say that he is the secretary of 
the said company and the keeper of the corporate seal thereof; that 
the seal affixed to the foregoing deed 1s the seal of the said company ; 
that he affixed it thereto by the order of the board of directors of 
said company, and each severalby stated that said deed was by said 
company executed for the considerations and purposes therein men- 
tioned and set forth. : | 

In testimony whereof I hereto set my hand as such notary public 

and affix the seal of my office, at the city of Little Rock, in 
17 the county of Pulaski aforesaid, this Ist day of May, A. D. 1877. 
(Signed) FRANK STRONG, 
Notary Public, Pulaski County, Ark. 
And on October 8, 1883, the defendant filed the following plea: 
Circuit Court of the United States, Eastern District of Arkansas. In 
Equity. 
R. K. Dow and Watson Matruews, Plaintiffs, 
: v. 
Tue Mempuis AND LittLE Rock Rattroap Company, as Reorgan- 
ized, Defendant. 


The plea of the Memphis and Little Rock Railroad Company (as 
reorganized), defendant, to the bill of the complaint of the plain- 
tiffs, R. K. Dow and Watson Matthews. 


This defendant, by protestation, not confessing or acknowledging 
the matters and things in and by said bill set forth and alleged to 
to be true in such manner and form as the same are thereby and 
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therein set forth and alleged, for plea to the whole of the said 
18 bill, or to so much and such part of the said bill as prays for 
the foreclosure of the mortgage or trust conveyance therein 
mentioned, saith that on the 10th day of April, 1883, the Equitabie 
Life Assurance Society of New York, Alanson Trask, Virginia 
M. F. Monroe, Henry G. Marquand, and Daniel W. McWilliams, 
the holders of a majority of the bonds secured by said mortgage, 
exhibited their bill in this honorable court against this defendant 
and the complainants herein, R. K. Dow and Watson Matthews, as 
trustees of said mortgage, and that on the first day of June, 1883, 
the same complaiants filed an amended bill in the same cause, 
by which original and amended bill the said Equitable Life Assur- 
ance Society of New York, Alanson Trask, Virginia M. F. 
Monroe, Henry G. Marquand, and Daniel W. McWilliams 
prayed relief against this defendant in the same manner and 
for the same matters and to the same effect as the said 
plaintiffs now pray by their said present bill; and 
19 also prayed, for reasons in their said amended and original 
bills. mentioned, that R. K. Dow and Watson Matthews, 
plaintiffs in this eause, be removed as trustees of said mort- 
gage; that this defendant appeared, and on this 8th day of Oc- 
tober, 1883, put in its answer to the said amended and original bill, 
and the said former original and amended biil and the several pro- 
ceedings under the former cause, as this defendant avers, now re- 
main depending and of record in this honorable court, the said 
cause being yet undetermined and undismissed ; all which several 
matters and things this defendant doth aver, and it pleads said 
former bill, answer, and said several proceedings in the said former 
suit in bar to the said plaintiffs’ present bill, and humbly demands 
the judgment of this honorable court whether it shall be put to any 
further or other answer thereto, and prays to be hence dismissed 
with its costs and charges in this behalf sustained. 


Counsel for Def 't. 


20 I, B. C. Brown, being duly sworn, do say that I am counsel 
for defendant; that the chief officers of the defendant are 
absent from this State, and that the foregoing demurrer is not in- 
' terposed for delay. 
B. C. BROWN. 


Subscribed and sworn to before me this eighth day of October, 
1883. 


b 
7 Notary Public. 
21 UNITED STATES OF AMERICA, 
Eastern District of Arkansas : 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and 
holden on Monday, the 22 day of October, anno Domini one thou- 

sand eight hundred and 83, at the United States court-room, in 
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the city of Little Rock, Arkansas, the Honorable Henry C. Cald- 
well, district judge, presiding and holding said court, the following 
proceedings were had, to wit, on October 22, 1883 : 


R. kK. Dow et al. f , 
" e 
v. | | 
MempuHis aNp Litrite Rock RarILroapD Co., as Reorganized. 


On this day come said plaintiffs, by U. M. and G. B. Rose, Esqs., 
their solicitors, and by leave of the court file here their replica- er ' 
tion to the plea of the defendant, and on their prayer it is ordered 
that the truth of said plea be inquired of. 


Which replication is as follows: 


In the United States CircuiteCourt for the Eastern District of 
Arkansas. In Equity.’ ms 


R. K. Dow et al., Plaintiffs, 
v. 


Tue Memeuis anp LittteE Rock RaAILroap Company, as Reor- 
ganized, Defendants. 


22 Come the said plaintiffs, &, as to the plea of the defendant 

filed herein, they say that they will maintain and prove that 
the same is not true in fact, and they pray that the truth thereof . 
may be inquired of by the court. 


: + U.M. & G B. ROSE, Sol’s. 
And on October 30, 1883, as follows : 


R. K. Dow eé al., Plaintiffs, 
ye 
Mermpuis & LirrLe Rock RAILroap Company, as Reorganized, 
Defendant. 


On this day come said plaintiffs, by U. M. & G. B. Rose, their 
solicitors, and on their motion and by leave of the court they with- 
draw their replication to the plea herein and their motion to have 
the truth of the same inquired éf, and ask that said plea be set down 
for argument, which is accordingly done. 


And on December 3, 1883, the following proceedings were had, to 
wit: : ? 
R. K: Dow et al. 
| v. 
Menpuis & LittLtE Rock RatLroap Co., as Reorganized. 


On this day came the plaintiffs, by U. M. & G. B. Rose, Esqs., 
their solicitors, and also came “the defendant, by B. C. Brown, Esq., 
its solicitor, and the court being of opinion that the plea of a former 
suit pending herein is not good or sufficient in law, it is now ordered r 
and considered that said plea he held for naught. : 


{ 
i 


2 
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And on Feb’y 23, 1884, as follows: 
23 R. K. Dow and Watson Matruews, Plaintiffs, 
v. : o 
THE MEMPHIS AND LITTLE Rock RAILROAD ComMPANY, { dds. 
as Reorganized, Defendant. 


9 

Now, on this day, come said plaintiffs, by R. & R., their solicitors, 
and the defendant saying nothering further as to why a decree shall 
not be rendered herein as prayed by said bill, it is now ordered, 
considered, and decreed that said bill be taken as true and confessed 
against said defendant. 


And on March 20, 1884, as follows: 
R. K. Dow et al. 


v. 
MEMPHIs AND LITTLE Rock RAILROAD Co., as Reorganized. 
Come the complainants, by U. M. & G. B. Rose, Esqs., their solic- 


itors, and file herein their motion to consolidate; which motion to 
consolidate is as follows: , , 


In the United States Circuit Court for the Eastern District of Ar- 
kansas. In Equity. 


24 R. kK. Dow and Watson Mattuews, Plaintiffs, 
v. 
MEMPHIS AND LittLE Rock RaILroap Company, as Reorganized, 
Defendants. 


Comes said plaintiffs and show the court that this case and that 
of the Equitable Life Assurance Society against the same defendants, 
now pending in this court on the same side of the docket, involves 
the same controversy and no other; they therefore pray that said 
two causes may be consolidated for the purpose of making one de- 
cree 1n both. 

March 20, 1884. 

U. M. & G. B. ROSE, Solicitors. 


And on March 24, 1884, as follows : 
R. K. Dow and Watson MATTHEWS 
| v. 
Mempuis & LirtrtTLE Rock RaILroap, as Reorganized. 
? , a) 


Come the complainants, by U. M. & G. B. Rose, Esqrs., their 
solicitors, and file herein their motion for a receiver. 
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Which motion is as follows: 


25 In the United States Circuit Court for the Eastern District of 
Arkansas. In Equity. 


R. K. Dow and Watsqn Martruews, Plaintiffs, 


v. 
MeMpPuHis AND Litrrite Rock RaiLroaAp Company, as Reorganized, 
Defendant. | 


Come said plaintiffs and move the the court to appoint a receiver to 
take charge of the property descgibed in the bill herein, or to cause 
it to be delivered to themselves ‘as_ trustees upon the execution by 
them of such bond as may be required of them by the court. 


U. M. & G. B. ROSE, Sol’s. 
And on April 4, 1884, as follows: | | 


Rovert K. Dow and Watson i caatiee WSs 


. 4), An 
- 543. 
Tue Mempuis AND LittLE Rock RaILrRoap ComMPANy, ws 


Reorganized. 


Now, on this day, came said plaintiffs, by U. M. & G. B. Rose, 

their solicitors, and also dame said defendant, by B. C. Brown, 

26 its solicitor, and the motion of said defendant to have cause | 
No. 538, on the chancery side of this court, wherein the o 

Equitable Life Assurance Society is plaintiff and said railroad com- : 

pany is defendant, consolidated with this cause for the purpose of a 

final decree, having been duly eonsidered, it is now ordered that said 

motion be cranted, and that the final decree to be rendered in this 

cause and all subsequent proceedings herein apply to and cover all 

matters in controversy in either suit. 


Rorert K. Dow and Watson Matruews 
: 7 548. 
THe Memrpuis & Littte Rock RatLtroap Company, 
as Reorganized. 


Now, on this day, came the plaintiffs, by their solicitors, U. M. & 
G. B. Rose, and also came said defendant, by B. C. Brown, its solic- 
itor, and this cause came on for final hearing, and the court being 

now sufliciently advised as to the proper decree to be ren- 
27 dered herein, and it now appearing to the court that on the 

first day of May, 1877, said defendant- executed and issued 
their bonds of that date for the aggregate sum of two hundred and 
fifty thousand dollars ($250,000), each bond being for the sum of 
one thousand dollars (1,000), to bear interest from date at the rate of 
ten per centum per annum, payable semi-annually on the first days 
of May and November in each year, said bonds being numbered 
from one to two hundred and fifty, inclusive, and maturing as fol- 
lows: 

i ifty bonds on the first day of May, 1879; fifty bonds on the first , 
day of May, 1880; fifty bonds on the fiat day of May, 1881; fifty r 
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e 
bonds on the first day of May, 1882; fifty bonds on the first day of 
May, 1883, and that in order to secure the payment of said bonds 
the defendant executed to the plaintiffs and to William 8. Pierson, 
who has since deceased, a mortgage, dated on the same day 
with said bonds, by which said defendant conveyed to plaintiffs 
and to said Pierson and to the survivor or survivors of them 
as joint tenants and not as tenants in common all and 
28 singular its charter granted by the act of Assembly of the 
State of Arkansas, with all powers, privileges, immunities, and 
franchises, and also all and singular its railroad and rights of way 
and easements from the west bank of the Mississippi river in or near 
Hopefield, in Crittenden county, Arkansas, to Little Rock, in Pu- 
laski county, Arkansas; the connections of said railroad with the 
Little Rock and Fort Smith railway, the Saint Louis, Iron Mountain 
and Southern railroad, its tracks, rails, ties, inclines, trestles, depots, 
rights of way, leases, easements, and privileges in the city of Mem- 
phis, in the State of Tennessee; all rails, trestles, ties, tracks, side 
tracks, switches, bridges, depots, stations, buildings, water tanks, ma- 
chine shops, car-houses, engine-houses, warehouses, workshops, su- 
perstructures, engines, cars, wagons, machinery, tools, boats, wharf 
boats, inclines, oil, fuel, supplies, and equipments that the said de- 
fendant then owned or might thereafter acquire in the State- 
29 of Arkansas or Tennessee or elsewhere, and also all and 
singular all lands, real estate, property of every kind, real, per- 
sonal, or mixed; all books of account, records, muniments, and evi- 
dences of title and choses in action which the defendant then owned 
or might thereafter acquire, wherever situate, and also all the in- 
comes, rents, issues, tolls, profits, receipts, rights, benefits, and advan- 
tages had, received, or derived by the said defendant from any of 
the thereby-conveyed premises; to have and to hold unto the said 
Dow, Matthews, and Pierson and to the survivor or survivors of 
them as joint tenants and to their assigns forever. 

And it appearing now that no part of the principal of said bonds 
has been paid and that no part of the interest that has accrued 
thereon since the first day of January, 1882, has been paid, and it 
being now admitted in open court that the time of payment of fifty 
thousand dollars of said bonds was, after their issue, extended by 
agreement between the makers and holders thereof until the first 

day of May, 1884, it is now, therefore, ordered, considered, 
30 and decreed by the court that the defendant pay here into 

this court the sums due on said bonds for principal and in- 
terest thereon within thirty days from this date, and that the de- 
fendants pay all the costs of this suit, and that unless said payment 
be made within said time the equity of redemption of said defend- 
ant in and to all the property conveyed by said mortgage be forever 
barred and foreclosed. 

Reference is made to C. P. Redmond, Esq., the master of this 
court to report the amount due on said bonds; and said master is 
directed to make sale of all said property conveyed in said mort- 
gage in case said money shall not be paid within said thirty days 
from this time. Said sale shall'be for cash; thirty days’ previous 
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notice of the time, place, and terms of said sale shall be given by 
said master by advertisement in some newspaper published in the 
city of Little Rock and in the New York Herald; and all of said 

property conveyed shall be sold in a body to the highest bid- 
31 der on an early day, to be fixed by the master, not later than 

sixty days from this date, between the hours of ten in the 
forenoon and four in the afternoon, at the front door of the post- 
oftice building in the city of Little Rock. . At said sale the master 
shall first offer said property subject to the lien of the decree rend- 
ered by this court on the 14th day of May, 1883, in favor of Robert 
Kk. Dow, Watson Matthews, and Charles Moran, for the sum of two 
hundred and sixty-one thousand four hundred and fifty-six dollars 
and twenty-seven cents ($261,456.27), and to the len of a second 
mortgage executed by said defendant on the 2nd day of May, 1877, 
to said Dow, Matthews, and Pierson to secure the payment of cer- 
tain bonds issued by said defendant for the aggregate sum of two 
million six hundred thousand dollars. 

And if the highest amount bid, subject to these liens, shall equal 
or exceed the amount due on this decree, including costs of suit, 

then said master shall strike off said proporty to the highest 
32 bidder; but if the highest bid be for less than the amount 

due on this decree, then said master shall at once and with- 
out further advertisement proceed to sell said property free of said 
liens to the highest bidder without reservation. 

It is further ordered that at said sale the overdue bonds and 
voupons secured by said mortgage of May Ist, 1877, shall be re- 
ceived in payment of the purchase-money as so much cash for their 
pro rata of the fund distributed under this decree. 

It is further ordered that at said sale the overdue bonds and cou- 
pons secured by said mortgage of May Ist, 1877, shall be received 
In payment of the purchase-money as so much cash for their pro 
rata of the fund to be distributed under this decree. It is further 
decreed that no person shall be allowed to bid at such sale unless he 
shall within five days next preceding the day of sale have deposited 

in the registry of this court twenty-five thousand dollars, 
33 either in cash or in said overdue bonds and coupons. Said 

master is also directed to report to the court a proper amount 
to be allowed to the plaintiffs as trustees for their services and for 
their counsel fees in this cause, which shall be allowed and taxed as 
part of the costs herein, and this cause reserved for further direc- 
tions. pe | 

Now, also, comes the Equitable Life Assurance Society, and de- 
posits in the registry of the court the bonds of the said defendant, 
dated May Ist, 1877, of the par value of fifty-six thousand dollars; 
and also comes H. G. Marquand and deposits like bonds of the par 
value of nineteen thousand dollars; and also comes Alanson Trask, 
who deposits like bonds of the par value of nineteen thousand dol- 
lars; and also comes Virginia F. M. Monroe and deposits like bonds 
of the par value of nineteen thousand dollars ; and also comes Dan- 
iel W. McWilliams and deposits like bonds of the par value of 
eighteen thousand dollars; and it is now ordered that said bonds 


® 
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"} be kept in the registry of the court subject to further orders 
herein. 

34 And on April 5th, 1884, as follows: 
i | Rosert K. Dow and Watson MatTTHEWws 

r v. 2 

« Mempuis & Littie Rock RaiLroap Co., as Reorganized. 

On this day came the plaintiffs, by U. M. & G. B. Rose, Esqgs., 

1 Se their solicitors, & show to the court that the decree rendered on the 


Ath day of April, 1884, herein contains a clerical error, and by way 
of amendment thereof it is now ordered that the said decree be 
amended by stating that no part of the interest on said bonds that 
has accrued since the first day of November, 1881, has been paid ; 
and it is further ordered that said advertisement of sale be inserted 
in the New York Journal of Commerce instead of the New York 
Herald, and that said advertisement be inserted in said newspaper 
four times. 


om 


515) UnitTep States oF AMERICA, Kastern District of Arkansas: 


Be it remembered that at a circuit court of the United States of 

America in and for the eastern district of Arkansas begun and 

holden on Monday, the 14 day of April, anno Domini one thousand 

eight hundred and 84, at the United States court-room, in the city 

- of Little Rock, Arkansas, the Honorable Henry C. Caldwell, district 

: judge, presiding and holding said court, the following proceedings 
were had, to wit, on April 15, 1884: | 


R. K. Dow et al. 
: Mempuis & Litrie Rock RAILRoap Co., as Reorganized. 


‘ Come the complainants, by U. M. & G. B. Rose, Esq’r’s, their 
solicitors, and file herein their motion to postpone sale. 
Which motion is as follows : 


U.S. Ct C’'t, E. Dist. Ark. In Equity. 


R. K. Dow and Watson MattHews, Plaiitiffs, 


v. 
THe M. & L. R. R. R. Co., Def’t. 
‘ Come said plaintiffs and pray that the sale under the decree 


herein may may be postponed for a few days. 
U. M. & G. B. ROSE. 


36 And on April 16, 1884, as follows: 
R. K. Dow e¢ al. 
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v. 
MEMPHIS AND LITTLE Rock RAILROAD Co., as Reorganized. 


= On this day come the complainants, by U. M. & G. B. Rose, Esgqs. 
their solicitors, and the defendant, by B. C. Brown, Esgq., its solicitor 
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* and the defendant prays an appeal to the Supreme Court of the 
United States from the decree in this cause by this court rendered 
on the 4th day of April, 1884; which appeal is granted. 


And on April 26, 1884, as follows: 
R. K. Dow e¢ al. 


U. 
Mempuis & Litrte Rock RarLroaD Co., as Reorganized. 


Comes the defendant, by B. C. Brown, Esq., its solicitor, and files 
herein its supersedeas bond, which is approved by the Court; which 
bond is as follows: 


¢ 
Ov Supersedeas Bond. 


In the Circuit Court of the,United States for the Eastern District of 
Arkansas. In Chancery. 


R. kK. Dow and Watson MatrHews, as Trustees, Complainants, 
| v. : 
Tue Menrnis axnp Littite Rock Raitroat Company, as 
Reorganized, Defendant. 


Know all men by these presents that we, the Memphis and Little 
Rock Railroad Company, as reorganized, and Jay Gould, — and <A. 
L.. Hopkins, as —, are held and firmly bound unto R. K. Dow and 
Watson Matthews, as trustees of a certain deed executed by the 
Memphis and Little Rock Railroad Company, as reorganized, on 
May 1, 1877, and to the survivor of them and their or his successors, 
in the sum of twenty-five thousand dollars; to which payment, well 
and truly to be made, we bind ourselves and each of us, jointly and 

severally, and our and each of our. heirs, executors, and ad- 
38 ministrators firmly by by these presents. 
Sealed with our seals. Dated this 22d day of April, 1884. 
Whereas the above-bounden Memphis and Little Rock Rail- 
road Company, as reorganized, has appealed from the decree of the 
circuit court of the United States for the eastern district of Arkansas 
rendered on the 4th day of April, 1884, in the above-entitled cause 
to the Supreme Court of the United States : 

Now, therefore, the condition of this obligation is such that if the 
above-namined Memphis and Little Rock Railroad Company, as re- 
organized, shall prosecute its said appeal to effect and shall answer 
ail costs and damages if it shall fail to make good its plea, then this 
obligation shall be void; otherwise to remain in full force and virtue. 

| THE M. & L. R., &.,, 
By JAY GOULD. 
A. L. HOPKINS. 


Unitep States oF AMERICA, Southern District of New York: 


39° ~— Before me, W. W. Cotton, a notary public in and for the 


county of New York, State of New York, on the 23rd day of . 
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April, 1884, appeared Jay Gould and A. L. Hopkins, obligors in 
above and foregoing bond, who, being severally sworn, say that they 
are citizens of the State of New York and that they severally own 
property situate in the district aforesaid subject to execution, and 
over and above all their just debts, the said Jay Gould to the value 
of fifty thousand dollars and the said .\. L. Hopkins to the value of 
fifty thousand dollars. 
JAY GOULD. 


A. L. HOPKINS. 


Subscribed and sworn to before me the day and year aforesaid. 
[SEAL.] 3 W. W. COTTON, 
Notary Public, Kings Co., N. Y. 


Certificate filed in New York Co. 


40 STATE OF NEw YORK, t oe 
City and County of New York, {~" 


Be it known that on the 23rd day of April, 1884, before me, a 
notary public in and for the county of New York, State of New 
York, personally came Jay Gould and A. L. Hopkins, to me person- 
ally known and known to me to be the same persons who executed the 
foregoing instrument, and they did then and there acknowledge the 
— of the foregoing instrument to be their voluntary act and 

eed. 

Witness my hand and official seal this 23d day of April, 1884. 

[SEAL. ] W. W. COTTON, 
| Notary Public, Kings Co. 
Certificate filed in New York Co. 


STATE OF NEw YORK, | ss: 
City and County of New York, j~° 


I, Patrick Keenan, clerk of the city and county of New York, and 
also clerk of the supreme court for the said city and county, the 
same being a court of record, do hereby certify that W. W. 
41 Cotton has filed in the clerk’s office of the county of New 
York a certified copy of his appointment as notary public for 
the county of Kings, with his autograph signature, and was at the 
time of taking the proof of acknowledgment of the annexed instru- 
ment duly authorized to take the same; and, further, that I am well 
acquainted with the handwriting of such notary and verily believe 
the signature to the said certificate of proof or acknowledgment to 
be genuine. I further certify that said instrument is executed and 
acknowledged according to the law of the State of New York. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 23d day of April, 1884. 
_ [SEAL. ] PATRICK KEENAN, Clerl. 
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And on April 30, 1884, as follows: 


Rosert K. Dow and Watson MattTHeEws, Plaintiffs, 
v. : 


42 Mempuis & LittieE Rock RAILroap Company, as Reorgan- 
ized, Defendant. 


Now, on this day came said plaintiffs, by U. M. & G. B. Rose, and 
also came said defendant, by B.C. Brown, and also came Charles P. 
Redmond, master herein, and files his report, and, by consent, it is 
ordered that said report be filed now for then, as of the 24th day of 
April, 1884, and said report is now in all things approved and con- 
firmed. 


Which report is as follows: ‘ 
Master’s Report. 


Circuit Court of the United States, Eastern District of Arkansas. 
Master’s Office. 


Rozvert K. Dow and Watson MATTHEWS 


v8. | 549 
Tue Mempnutis AND Littie Rock RatLtroap Company, { °*”" 
(as Reorganized.) J | { 
¥ 


To the Hon. the judges of the circuit court of the United States for 
the eastern district of Arkansas: 


43 The master, to whom this case was referred to —_— the 

amount due on the mortgage herein and the amount to be al- 
lowed complainants for their services as trustees and for their counsel | 
fees, would respectfully report that on the 4th day of April, 1884, he 
gave notice to the counsel for the respective parties (a copy of said 
notice is hereto attached, marked “ ‘Exhibit A’ ) that he would, on 
the 12th day of April, 1884, proceed to the hearing of the matters 
herein referred ; that no person appeared in his office in compliance 
with said notice on said déy. 

The master thereupon, assuming the deposition of A. H. Calef, 
treasurer of said railroad (filed herein and marked “ Exhibit B”) as 
to the dates and terms of extension of said bonds to be correct, pro- 
ceeded to compute the amount of interest due upon the bonds and 
coupons named in the decree and the Judgment obtained upon a 
part of said bonds and coupons. 

And has assumed as a convenient date to which to compute said 
interest May Ist, 1884, a date prior to any possible day of sale and 

the day upon which the last of said bonds mature. 
44 And finds and reports that there will be due upon said 
bonds and coupons, and judgments rendered thereon on May 
Ist, 1884, two hundred and eighty-six thousand eight hundred and 
forty- -two dollars and twelve cents ($286,842 5,). 

The master further reports that on the 18th day of April, 1884, 

he was attended by the counsel for the respective parties hereto, 
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whereupon there was filed the claim of R. K. Dow, trustee, for 
$12,500.00 dollars for compensation for his services as:trustee in this 
matter; and the deposition of said Dow was then taken in support 
of said claim. Said claim and deposition are hereto attached 
(marked “ Exhibit C”). And at the same time and place was filed 
the claim of Watson Matthews for $1,000.00 dollars for his services 
as trustee herein. Said claim is attached (marked Exhibit “D”). 
And the said claims of said trustees having been considered, and 
no objection being made thereto, and they being together less than 
five per cent. on the amount due on the mortgape, are deemed 
45 __ by the master, considering the responsibility of their services, 
proper to be allowed as a charge upon the progeeds of sale. 
And it is therefore reported that R. K. Dow be allowed $12,500.00 
dollars for his services as trustee herein, and that said Watson Mat- 
thews be allowed $1,000.00 dollars for his services as trustee herein. 


Counsel Fees. 


And U. M. & G. B. Rose, at the same time and place, filed their 
claim for services rendered the trustees as solicitors in this matter, 
for $15,000.00 dollars, marked “ Exhibit E,” and supported by the 
statement of U. M. Rose, marked “ Exhibit I,” which claim is also 
supported by the affidavit of Jno. M. Moore, Esq., a prominent at- 
torney in railroad matiers (marked “ Exhibit G”), showing the claim 
to be reasonable under the rules of the profession. 

Considering the large amount involved and the difficult and re- 
sponsible character of the services rendered and to be rendered here 
and in U.S. Supreme Court, and the testimony — Mr. Moore, the 

amount charged is deemed by the master as fair and Just 
46 and should be allowed. 
The master, therefore, reports that there be allowed to U. M.& 
G. B. Rose for their legal services to the trustees herein the sum of 
fifteen thousand dollars ($15,000.00). 


Claim of J. M. Rose. 


John M. Rose, Esq., the counsel for the Equitable Life Assurance 
Society et al., whose bill for the foreclosure of the mortgage herein 
was consolidated with this suit, has filed with the master his claim 
for an allowance of $10,000.00 dollars for counsel fees for his services 
in filing the bill and conducting that suit so consolidated with this 
—; said claim is hereto attached, marked “ Exhibit H,” and is sup- 
ported by his affidavit, “ Exhibit J.” 

The claim of Jno. M. Rose, Esq., is disallowed by the master be- 
cause not within the terms of the order of reference herein, which 
is to report “amount to be allowed to the plaintiffs as trustees for 

their services and for their counsel fees in this cause,” and for 
47 the further reason that the terms of the mortgage in this cause 
only provide for the legal expenses of the trustees. As Mr. 
J. M. Rose was not of counsel for the trustees he is not deemed by 
the master within the terms of the order of reference herein. What- 
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ever his equitable demands for compensation from the proceeds of 
sale may be, if any, the master deems he has no authority to pass 
upon. | 

The master, having prepared this report as above, was, on the 24th 
day of April, 1884, attended by the counsel for the respective parties, 
as appears by “ Exhibit K ” hereto, and the said report was read. 

To which report said defendant, by B..C. Brown, Esq., its attorney, 

excepts; which exception is by the master overruled. | 


CHAS. P. REDMOND, Master. 


48 “TXHIBIT A.” 
EASTERN District OF ARKANSAS. 
@ 

Rosert kK. Dow and Watson MaTTHEws, Complainants, 

; versus No 5 

No. 043. 

Ture Mempuis and Litrte Rock RAILROAD CoMPANY, 

as Reorganized, Defendant. 


| MASTER’s OFFICE. 

$y virtue of an order of reference made in the above-entitled 

cause on the 4th day of April, A. D., 1884, I do hereby appoint the 

12th day of April, A. D. 1884, at 10 o’clock in the forenoon of that 

day, as the time and my office in the city of Little Rock, Arkansas, 

as the place to hear and consider of the matters in said order re- 

ferred, at which time and place all parties concerned are notified to 

attend and take such part in the proceedings as by law and the 

orders of said court they are entitled. Upon failure of appearance 
of either party said matter will be proceeded with ex parte. 

Dated the 8th day of April, A. D. 1884. 
, CHAS. P. REDMOND, Master. 


49 Acknowledge service of a copy of above notice this — day 


of , 18—. , 
3 — B.C. BROWN, 
Solicitor for M. & L. R. R. Co. 


We acknowledge service of a copy of above notice this 8th day of 


April, A. D. 1884. 
: U. M. & G. B. ROSE, 
Solicitors for PPf’s. 


Acknowledge service of a copy of above notice this — day of 
A. D. 18—. 


? 


JNO. M. ROSE, 
Solicitor for Eq. Life — et als. 
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ExnHisir B. 
U.S. Circuit Court for the Eastern District of Arkansas. 
THE EquiITABLE LIFE ASSURANCE SOCIETY 


v8. 
THE MEmPpHIs AND LitTLE Rock RAILRoAD ComPANy, as Reorgan- 


ized. 
SouTHERN District oF NEw YORK, \ as 
City and County of New York, 
50 A. H. Calef, being duly sworn, says that he is the treas- 


urer of the Memphis and Little Rock Railroad Company, as 
reorganized, the defendant above named. Of the bonds known as 
the ten per cent. preference mortgage bonds of the defendant com- 
pany, bonds of the amount of fifty thousand dollars fell due May 
first, 1879, which bonds were extended to May Ist, 1884, at the rate 
of eight per cent. per annum; bonds of the amount of fifty thousand 
dollars fell due May first, 1880, which were extended to May first, 
1883, at the rate of six per cent. per annum; bonds to the amount 
of fiftv thousand dollars fell due May first, 1881, which were ex- 
tended to May first, 1883, at the rate of six per cent. per annum ; 
bonds to the amount of fifty thousand dollars fell due May first, 
1882, which were extended to May first, 1883. at the rate of six per 
cent. per annum, and bonds to the amount of fifty thousand dollars 
fell due May first, 1883. © 
Interest was paid on all of the bonds aforesaid to and including 
May first, 1882. 
51 Interest is due on all of said bonds from said first day of 
May, 1882. 


A. H. CALEF. 
Sworn to before me this 19th day of April, 1884. 
[SEAL. ] WM. J. HARDING, 


Notary Public, Kings County, New York. 
Certificate filed in New York county. 


ExHIBIT C. 
Circuit Court of the United States, Eastern District of Arkansas. 
R. K. Dow and Watson MatrHews, Trustees, 
v8. 
MempuHis & Littte Rock Raitroap Co. (as Reorganized). 


MastTEr’s OFFIce, April 18, 1884. 


Present: U. M. & G. B. Rose, for complainants; J. M. Ruse, for 
Equitable Life Assurance Soc. ; B. C. Brown, for defendant. 


Rosert K. Dow, being duly sworn, deposes and says: 


Iam one of the plaintiffs and trustees in this cause. I 
52 have rendered the following services in this cause: I over- 
hauled the mortgage and consulted with couasel; came out 
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to Little Rock ; talked and planned with the holders of other mort- 
gages on the propertv and encumbrancers, so as to be sure we would 
get a decree establishing the rights of the bondholders under the 
mortgages, and when the property should come to a sale be certain 
that it would bring enough to pay the whole amount due, with in- 
terest and costs; also to be certain that in the event of a sale thata 
purchaser could be found outside of the mortgage creditors, so that 
one portion of the bondholders could not take advantage of another 
portion or put them tocosts and trouble in bidding up the property 
to the total amount in order to protect their claims. 

It is sometimes very difficult for the holders of a minority of 
bonds to raise funds to pay off the majority when property is put up 
for sale under a mortgage. I considered it my duty to protect the 
man who might hold only a smail amount of bonds equally with 

those who held large amounts. I also was at great trouble 
Do and labor to endeavor to get a fund of some 218 or 219,060.00 

dollars now in the registry of the court applied on account 
of this mortgage claim, and also at a great deal of trouble in inves- 
tigating and examining the accounts of E. kK. Sibley, the receiver 
of the property in case of Sage vs. the company, in order to see if I 
could not increase the fund in court. I have also had a great deal 
of trouble in connection with this suit because the bill of the Equi- 
table Life Insurance Co. attacked my conduct and position in regard 
to mv action under this mortgage, said attacks being wholly and 
totally without foundation, as I have been from the beginning and 
am now ready and anxious to do everything in my power to insure 
payment of all the bonds secured by this mortgage, with interest and 
costs. I also, in conjunction with others, two years ago, or there- 


abouts, raised the sum of about $240,000.00 dollars at great personal — 


risk, cost, and trouble to pay off a judgment which was prior in lien 
to the lien of this mortgage, and upon which a sale of the mort- 
gaged property was threatened. Had I not raised this sum 
54 and thereby stopped the sale of the property under said judg- 
ment it would have resulted in utterly destroying the security 
pledged under this mortgage. — 
I consider my personal services in this matter have been worth 
the sum of $12,500.00 dollars, that being five per cent. on the prin- 
cipal sum, without taking into account the accrued interest. 


Cross-examination by B. C. Brown, for defendant: 


1. Please state the name of the holders of the bonds secured by 
this mortgage with whom you have consulted. | 

Ans. Amos R. Eno, Henry Talmadge, Mr. Barnes, F. H. Cossitt, 
the representative of “Sullivan Savings Bank,” George Dow, and 
various other parties, scattered bondholders, whose names I can’t 


recall. I was was unaware as to who held the balance of the b’ds” 


until after suit was brought. I consulted with all bondholders that I 


knew. 3 
R. K. DOW. 


-_-_——-.e7°¢ hen we 
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Subscribed & sworn to before me this 18th day of April, 1884. 
CHAS. P. REDMOND, Master. 


55 U. M. Ross testified as follows: 


EXHIBIT F. 


I am a practicing lawyer. My firm is composed of myself and G. 
B. Rose. We attended to the case of The Equitable Life Assurance 
Society v. R. R. Co. et al. for the trustees, who were made defendants 
therein. We also filed the bill for foreclosure for the trustees and 
attended to the case for them. There was no other counsel for our 
clients in either case. 

Our claim for fees includes future services in the Supreme Court 
of the U.S.,an appeal having been prayed. I regard our charge 
for services as being a reasonable and proper one. 

U. M. ROSE. 


CHAS. P. REDMOND, Master. 


No cross-examination. 


J. M. Rose testified : 
“ EXHIBIT J.” 


I am a practicing attorney. I was employed by the Equitable 
Life Assurance Society and six other bondholders to foreclose 
56 the preference mortgage. I filed the bill and prosecuted the 
cause and submitted it for final decree, and it was consolli- 
dated with the case of 'R. K. Dow et al., trustees, filed for the same 
urpose. I have advised an appeal to ‘the Supreme Court of the 
Jnited States. The claim is for all services either in this court or 
any other, and ts, I think, reasonable for a case involving $131,000, 
not counting interest. 
Qu-s. 1. Did you ever ask or request R. K. Dow or Matthews to 
foreclose this mortgage ? 
Ans. No. 


J. M. ROSE. 


Subscribed and sworn to before me this 18th day of .April, 1884. 
CHAS. P. REDMOND, Master. 


The trustees of this and the general mortgage object: to the pay- 
ment of the fees of J. M. Rose from the fund of the mortgage on the 
ground that the fees of counsel for the Equitable Life Assurance 
Company and others as individual bondholders are not covered by 
the mortgage. 

That the trustees were always ready and willing to bring 

od suit and did commence suit as soon as they found out that a 

majority of the bondholders desired suit brought, and as soon 

as they believed it for the interest of their cestut qui trust, and as 
soon as, in their opinion, they could legally bring suit. 

Above objection made by R. K. Dow, trustee. 

CHAS. P. REDMOND, Master. 
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Exnuisit D. 


In the United States Cireuit Court for the Eastern District of 
Arkdnsas. In Equity. | 


R. K. Dow and Watson Mattuews, Plaintiffs, 
, v. 
THe Menmpuis AND Littie Rock RArLroap Company, as Reor- 
ganized, Defendant. 


; Ix THE MASTER’s OFFICE. 
(‘omes Watson Matthews, one of said plaintiffs, and says that his 


services as trustee herein have been worth the sum of $1,000, and 
he prays that said sum may be allowed him, payable out of the 


fund in court in this cause. 
W ATSON MATTHEWS. 


58 ‘EXHIBIT E. 


In the United States Circuit Court for the Eastern District of Ar- 
« kansas. 


Dow and MatrtuHews, Plaintiffs, 
| v. 
THe Mempuis AND LittLeE Rock RatILroap Company, as Reorgan- 
ized, Defendants. 


In THE MASTER’S OFFICE. 


U. M. & G. B. Rose put in their claim here for counsel fees in this 
cause and in the case of The Equitable Life Assurance Society 
against the same defendant, said two cases having been consolidated, 
for all past services and future services in the Supreme Court and in 
this court — the — of $15,000.00. 

U. M. & G. B. ROSE. 


Joun M. Moore, Litt first duly sworn, deposes and says as fol- 
lows: 


Exarert G. 


I think the foregoing fee is reasonable and not more than any at- 
torney would charge for similar services under the rules of the pro- 


fession. 
JOHN M. MOORE. 


Subscribed ond sworn to before me this 24th day of April, 1884. 
CHAS. P. REDMOND, Master. 


| 
| 
| 
a 
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59 Exursit H. 


R. K. Dow et al., Trustees,. 
v. 
Tot MEMPHIs AND LITTLE Rock RaiLroap Co., as Reorganized, 


and 


THE EQUITABLE LIFE ASSURANCE SOCIETY ef als. 
v. 


THE MEMPHIs AND LITTLE Rock RaAILRoap Company, as Reorgan- 
| ized. . 


To Hon. Charles P. Redmond, master : 


I claim fees for my services as attorney in the cause last above 
mentioned, and ask that I receive a proportionate share of the fees 
allowed in these cases. 

I represented $131,000.00 of the issue of $250,000 of the bonds 
secured by the preference mortgage, and prosecuted the cause until 
it was consolidated with the first-named cause for the purposes of 
decree. The bill in the last-named cause was necessary, because 
the trustees neglected to take any proceedings to foreclose the pref- 
erence mortgage or protect the bondholders’ rights. 

If you consider it best to make a separate allowance in each case 
I ask the sum of ten thousand dollars for all future services. 

Respectfully, J. M. ROSE. 


60 EXHIBIT K. 
U. S. Circuit Court, Eastern District of Arkansas. 


Rosert K. Dow and Watson MATTHEWS 
“a No. 543 
THE MEMPHIS AND LITTLE Rock RAILROAD COMPANY { Atte ; 
(as Reorganized.) 


MASTER’s OFFICE. 


We hereby enter our appearance in the master’s office this 24th 
day of April, 1884, to the reading of the master’s report herein with- 


out other notice. 
U. M. & G. B. ROSE, 
B. C. BROWN, 
For Deft. 
Exhibit K. | 
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And on May 24, 1884, as follows: 


R. K. Dow & Watson MatTTHEws 
| v. 
Mempuis & LittLeE Rock RaILroap Co., as Reorganized. 


On this day came the plaintiffs, by U. M. & G. B. Rose, Esqrs., 

their solicitors, and pray an appeal herein to the Supreme Court of 

the United States, which is granted, and said plaintiffs pre- 

61 sent and file their appeal bond, of which the following is a 
copy: 

Know ail men by these presents that we, Robert K. Dow and 
Watson Matthews, as principals, and F. H. Cossitt and Charles 
Moran, as sureties, are held and firmly bound unto the Memphis 
and Little Rock Railroad Company, as reorganized, in the penal 
sum of twenty-five thousand re mae 

Given under our hands this 13th day of May, 1884. 

The condition of the above obligation is such that whereas in a 
certain cause pending in the United States circuit court for the 
eastern district of Arkansas, on the chancery side thereof, wherein 
said Dow and Matthews are plaintiffs and said railroad company is 
defendant, the said Dow and Matthews have prayed an appeal to 
the Supreme Court of the United States: Now, if said Dow and Mat- 
thews shall prosecute their said appeal to effect & if they fail to make 
their plea good — shall answer all damages and costs, then the above 
obligation shall be null & void; else to remain in full force and 


virtue. as 
(Signed) ROBERT K. DOW. 
" ? WATSON MATTHEWS. 
“ : F. H. COSSITT. 
x2 ‘ CH’S MORAN. 


Witnesses to both signatures: 
GEO. L. GUTHRIE. 


62 STATE OF NEw YorK, County & City of New York: 


On this day came before me, a notary public for said county and 


city, Frederick H. Cossitt and Charles Moran, who, being by me 


duly sworn, made oath that after payment of their just debts and 
setting aside property exempt from execution they are severally 
worth more than the sum of $25,000.00. 
Sworn to and subscribed before me. 
In testimony whereof I have hereunto set my hand as such notary 
public this 14th day of May, 1884. 
‘ . CHARLES 8S. DEVLIN, 
| Notary Public 135, N. Y. Co. 


Said bond is approved by the court, and it is ordered that the 
decree herein be superseded pending said appeal. 


OE Pree. CR a a aun «-* 
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The Equitable Life Assurance Society ef al. against The Memphis 
— Little Rock Railroad Company, as reorganized, eé. al. is as fol- 
OWS: 


63 THe EQuITABLE LIFE ASSURANCE SOCIETY and Others, Com- 
plainants, 


Vv. 


THE MEmpHIs AND LitTLE Rock RAILROAD Company (as Reorgan- 
ized) and Others, Defendants. 


To the honorable the judges of the circuit court of the United States 
. for the eastern district of Arkansas, in chancery sitting: 


The Equitable Life Assurance Society of the United States, a cor- 
ag chartered by and organized under the laws of the State of 
vNew York and having its domicile and chief place of business in 
that State and a citizen thereof; Alanson Trask, who is a citizen of 
the State of New York; Virginia M. F. Monroe, who is a citizen of 
the State of Connecticut; Henry G. Marquand, who is a citizen of 
the State of New York, and Daniel W. McWilliams, who is a citi- 
zen of the State of New York, who sue for themselves and all other 
holders of bonds of the issue hereinafter first mentioned who may 
come in and contribute to the expense of this suit, bring this 
64 their bill of complaint against the Memphis and Little Rock 
Railroad Company, as reorganized, a corporation chartered 
by and organized under the laws of the State of Arkansas and hav- 
ing its domicile therein and in the eastern district thereof, and a 
citizen of said State; R. K. Dow, whois a citizen of the State of New 
Hampshire, and Watson Matthews, who is a citizen of the State of 
New Jersey, and, complaining, show unto your honors that on May 
first, 1877, defendant, the Memphis and Little Rock Railroad Com- 
pany (as reorganized) executed in due form of law and sold and 
delivered to divers persons its two hundred and fifty several bonds, 
the first fifty of which matured and became payable on May the first, 
1879; the second fifty of which matured and became payable on 
May the first, 1880; the third fifty of which matured and became 
payable on May the first, 1881; the fourth fifty of which matured 
and became payable on May the first, 1882, and the last fifty 
65 of which were expressed to mature and become payable on 
May the first, 1883; by each of which said bonds said coin- 
pany, under its seal, promised and obligated itself on the day of its 
maturity to pay the bearer thereof one thousand dollars, with inter- 
est thereon from date at the rate of ten per centum per annum, pay- 
able semi-annually, on the first days of May and November in each 
year, at the office of the Central Trust Company of the State of New 
York, in the city of New York, upon the presentation and surrender 
of the coupons for such interest executed by said company and at- 
tached to said bonds as they severally fell due. 
All of which appears by reference to a copy of one of said bonds 
contained in the deed next hereinafter mentioned and exhibited. 
To secure and make certain the payment at respective maturities 
of the principal and interest of said bonds, the said jailroad company, 
4—115 
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by its deed of May the first, 1877, duly executed and delivered, con- 
veyed to the defendants, R. K. Dow and Watson Matthews, and 
66 to one William 8. Pierson, who has since died, and is not sued, 
and to the survivor or survivors of them as joint tenants, “all 
and singular its charter granted by the act of Assembly of the State 
of Arkansas aforesaid, with all its rights, powers, privileges, immu- 
nities, and franchises, and also all and singular its railroad and 
rights of way and easements from the west bank of the Mississippi 
river, in or near Hopetield,in Crittenden county, Arkansas, to Little 
Rock, in Pulaski county, Arkansas; the connection of said railroad 
with the Litthe Rock and Fort Smith railway and Saint Louis, Iron 
Mountain and Southern railroad; its tracks, rails, ties, inclines, 
trestles, depots, rights of way, leases, easements, and privileges in the 
city of Memphis, in the State of Tennessee; all rails, trestles, ties, 
tracks, side tracks, switches, depots, bridges, stations, buildings, water 
tanks, ‘machine shops, car-houses, engine- -houses, warehouses, work- 
shops, superstructures, engines, cars, wagons, machinery, tools, boats, 
wharf-boats, inclines, oil, fuel, supplies, and equipments that 
67 the said party of the first part now owns or might thereafter 
acquire in the States of Arkansas or Tennessee or elsewhere ; 
and also all.and singular all lands, real estate, property of every 
kind, real, personal, or mixed ; all books of account. records, muni- 
ments, and evidences of title and choses In action which the party 
of the first part then owned or might thereafter acquire, wherever 
situate; and also all the incomes, rents, issues, tolls, profits, receipts, 
rights, benefits, and advantages had, received, or derived by the 
party of the first part from any of the thereby- conveyed premises. 
And by its said deed said railroad company ‘covenanted with and 
to its said grantees and their assigns that 1t was lawfully seized of all 
the granted property, had good right to convey the same, that the 
same was free from incumbrance, and that the title thereto it would 
warrant and defend against all lawful claims; and by said deed it 
was further agreed, covenanted, and provided as follows: 
68 “Third. In case default shall be made by the party of the 
first part in the payment of any of the sums specified in the 
interest coupons annexed to said bonds, or in any of the principal sums 
specified in said bonds, and shall continue for thirty days after said 
sums or any of them become due and payable, then and thereupon 
the said principal sums in all said bonds specified shall immediately 
become due and payable, and thereupon the parties of the second 
eae upon the written request of the holders of a majority of said 
onds, shall enter upon and take possession of all and singular the 
charter, franchises, and property hereby conveyed, and shall and may, 
on a day and at a place in the city of Little Rock to be by them ap- 
pointed, sell the same to the highest bidder for cash in hand, first, 
however, giving thirty days’ notice of the time and place and terms 
of sale by adv ertisement printed in a newspaper published in the 
city of Little Rock and in a newspaper published in the city 
69 of New York, and the proceeds, after defraying the costs and 
expenses of this sale, they shall apply to the payment : and dis- 
charge of all sums of principal and interest then due and unpaid on 
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such bonds, and the residue they shall pay to the party of the first 
part or its assigns; and in case of such sale the party of the second 
part shall and may convey the property so sold to the purchaser, 
which deed shall convey all the title of the party of the first part to 
such property to the grantee therein, and, in case of such sale, the 
party of the first part hereby expressly waives and relinquishes all 
right to redeem such sold and conveyed property which it may or 
might have under the laws of the State of Arkansas. 

Fourth. In case either of the parties of the second part should die 
or resign or become for any reason unable to execute the trusts of 
this deed or any of them, ther all the trusts of this deed may and 

shall be executed by the survivors or survivor of them, and 
70 if all Should die, resign, or become otherwise unable to exe- 

cute said trusts or any of them the holders of a majority of 
said bonds may, by a writing under their hand, appoint another 
person or persons trustee of this deed, and all the trusts hereof shall 
and may be executed by the trustees so appointed as fully as they 
might or could have been by the parties of the second part or either 
of them, and with like effect.” 

Said deed was duly delivered to the grantees therein named, and 
the trusts thereof were duly accepted by said.grantzes, and said deed 
was duly and properly recorded in the recorder’s office of the vari- 
ous counties of the State of Arkansas in which the described and 
conveyed property, or any _ of it, was situate; all of which ap- 
pears by a true and complete copy of said deed herewith filed, 
marked “A,” and made a part of this bill. - 

Complainants charge that said deed constitutes and is the first 

ien upon all the premises therein conveyed, and should be 


71 so declared, and should be held to be prior to any other 
charge or lien of any kind or character upon said conveyed 
premises. 7 


Orators state further that after the execution of said deed the said 
William S. Pierson, one of the grantees and trustees in said deed 
named, died, and that no successor to him in his trust has been 
named or appointed, and that upon his death the title to all of said 
conveyed property vested in his co-grantees and trustees, defendants 
Dow and Matthews, and the trusts of said deed devolved upon them. 

They further show that on or after the maturity of one or more of 
the instalments of said bonds time for. payment of the principal 
thereof was by agreement between the holders of said bonds and 
said railroad company extended for various periods not necessary to 
be stated, but that, save that the holders agreed to accept some re- 
duced rates of interest, such extension was had and consented to 

without change of the provisions or detriment to the validity 
72 of the trusts of said deed for assuring payment thereof, and 

without change of the obligation of said railroad company 
to pay the agreed interest upon the days named, and without change 
or abandonment of the right of the holders of said bonds, in default 
of payment of interest continued for thirty days, to declare the prin- 
cipal sams named in their bonds immediately due and payable, and 
to have foreclosure of the trusts of said deed and sale of the con- 
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veved property for immediate payment of the principal and accrued 
interest of such bonds. 7 

Complainants further show that they are the holders of said bonds 
in number and amount as follows—that is to say: | 

Complainant, 'The Equitable Life Assurance Society of the United 
States, is the holder of fifty-six of said bonds, being in the aggregate 
fifty-six thousand dollars; complainant, Alanson Trask, is the holder 
of nineteen of said bonds, being in the aggregate nineteen thousand 

dollars; complainant, M. F. Monroe, is the holder of nineteen 
73 of said bonds, being in the aggregate nineteen thousand dol- 

lars; complainant, Henry G.: Marquand, is the holder of 
nineteen of said bonds, being in the aggregate nineteen thousand 
dollars, and complainant, Daniel W. MeWilliains, is the holder of 
eighteen of said bonds, being in the aggregate cighteen thousand 
dollars, all which bonds wert purchased by their respective holders 
for value before maturity ; they further show that an instalment of 
interest upon their said bonds and upon all others of the same issue 
matured and became payable upon the first day of November, 1882, 
and that the said railroad company failed and neglected to pay the 
same or any part thereof, and that such default has continued for 
more than thirty days—that is to say, from the said first day of 
November, 1882, to the present time; wherefore your orators are 
entitled to declare and do declare the principal sums mentioned in 
their said bonds to be due, and are entitled to demand and do de- 

mand payment of the principal sums therein specified, with 
74 all interest thereon accrued. Orators further show, on in- 

formation and belief, that the defendant, The Memphis and 
Little Rock Railroad Company is totally insolvent; that its debts, 
obligations, and liabilities and the liabilities of its property largely 
exceed the value of its property of every character, and that they 
have no means of compelling payment of the sums due them, save 
by enforcement of the lien apd trusts of said deed. 

Orators further show that both the surviving trustees of said deed, 
defendants R. K. Dow and.Watson Matthews, have placed them- 
selves and are now In attitude of hostility to your orators and other 
holders of said bonds and to their interests, and that orators cannot 
safely call upon them to represent their interest by seizure and sale 
of the conveyed premises nor can orators safely trust them or either 
of them to represent their interests in a suit for foreclosure of said 

deed for their payment. 
7d They show that after the execution and delivery of the 

aforementioned bonds and deed by the defendant railroad 
company and after the acceptance of the trusts of said deed by the 
said Dow and Matthews the said railroad company issued and exe- 
cuted its other bonds subsequent and subordinate to the bonds held 
by orators to the amount of twenty-six hundred thousand dollars, 
and that to secure payment of said subsequent bonds said railroad 
company, by its deed dated May 2nd, 1877, conveyed all the same 
premises to the same persons, said William S. Pierson and defend- 
ants Dow and Matthews, in trust to sell and convey upon certain 
defaults in said deed set forth. 
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Orators have obtained and herewith exhibit a copy of said deed, 
marked “A 2,” which they make part of this bill and to which they 
crave leave to refer. 

Said Pierson and defendants Dow and Matthews, as orators are 
informed and believe, accepted the trusts of said last-named deed, 
and afterwards, said Pierson having died, one Charles Moran, who 
is not sued herein, was duly appointed trustee thereof in his stead, 
and he, with said Dow and Matthews, are now the trustees thereof, 

and that they are all, as such, in many ways acting 
76 inimical to the interests of orators and of other liolders of 
said first-named bonds. | 

After their acceptance of the trusts imposed upon them by the 
deed above mentioned a decree was rendered by the supreme court 
of the State of Arkansas condemning part and but part of the prop- 
erty so conveyed for your orators’ security for sale, for payment of a 
demand held by said State of Arkansas against a former owner of 
parts of the conveyed premises and foreclosing a mortgage claimed 
to be held by the said State, executed by such former owner upon 
parts of the conveyed premises. 

Shortly after the rendition of said decree by said supreme court 
said Dow and Matthews, in concert with said Moran, and acting as 
trustees of the deed of May the second, 1877, and not as trustees of 
the first above-named deed, by which payment of orators’ bond was 

secured, and without consultation with your orators, inter- 
7 vened in the said matter and paid the amount of the decree 
so rendered by the supreme court of Arkansas, with all the 
costs thereof, amounting to two hundred and thirty-nine thousand 
six hundred and ;5 dollars. Immediately thereafter said Dow, 
Matthews, and Moran, as trustees of the deed of May the second, 
1877, exhibited in this court their bill in equity against the defend- 
ant, The Memphis and Little Rock railroad, as reorganized, in and 
by which they claimed and asserted that the amount so adjudged 
by the said supreme court of said State of Arkansas and paid b 
them was a lien upon all the premises conveyed in the deed of May 
the first, 1877, and was prior to the lien both of the deed of May 
first, 1877, by which payment of orators’ bonds were and are secured, 
and of the last-named deed of May the second, 1877, and thereby 
prayed to be subrogated to the lien of the State of Arkansas upon 
said premises, and to have a decree against the Memphis and Little 
Rock railroad, as reorganized, for the amount by them so 
78 paid, which decree should be prior in lien to the deed of May 
first, 1877, upon the premises therein conveyed; and also 
that the income of the defendant railroad company should be 
applied to their reimbursement to the exclusion of the prior rights 
of orators’ and their co-bondholders to the first reception of such in- 
come. The said Dow, Matthews, and Moran did not make your 
orators or any holder of any bonds issued and secured by the deed 
of May Ist, 1887, or any one who could represent their interest, 
defendant’s to said bill; nor did they or any of them give to your 
orators or any of them notice of the pendency of their said bill, or 
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ry 
give to your orators or either of them any opportunity to intervene 
in said suit for their own protection. 
In the said cause, the same being prosecuted to decree, it was by 
this court, in the absence of orators and of every or any one repre- 
senting their interest, decreed that the amount so paid by said 
79 Dow, Matthews, and Moran was a lien upon all the the prem- 
ises conveyed in the deed of May Ist; 1877, prior to any con- 
veyance thereof made by the railroad company, including its said 
deed of May 1, 1877, and it was decreed that said sum be repaid out 
of the income of defendant railroad company in subordination to 
the lien of the deed of May 2nd, 1877, and without regard to the 
deed of May first, 1877, or the rights of your orators. Said decree 
is not vet entered, but counsel for said Dow, Matthews, & Moran has 
shown a draft of the decree he demands to counsel for orators, which 
is In effect as stated ; and orators charge that the decree demanded 
and sought is in effect as herein stated. Orators charge that the 
allegation made by the said Dow, Matthews, and Moran in their said 
bill to’ the effect that the amount so by them paid to the State of 
Arkansas was properly a charge or lien upon all the premises con- 
veyed by the lien of May Ist, 1877, was not true in point—fact, and 
they submit that not having been parties to that suit they are not. 
in any manner precluded by the decree therein, but that if the com- 
plainants in that cause or any other person seeks, or may hereafter 
seek, to interpose that decree in the way of your orators’ ob- 
SO taining full and sufficient relief, that your orators are entitled 
and they ask leave to contest the validity of said decree as a 
lien prior to their own, and to.show, if thev can, that it is not in any 
manner prior to the lien of the deed of May 1st, 1877, by which 
the payment of their said bonds is secured, and to show that thev 
are entitled to the payment of the amount of their said bonds and 
the interest thereon accrued in priority to and without regard of said 
decree. And they distinctively charge and say that the subsisting 
lien of the State of Arkansas was not a lien upon all the premises 
conveyed in the deed of May Ist, 1877, and that the decree of this 
court in the cause last mentioned was in holding the said lien to be 
prior upon all said premises erroneous ; and should said decree be 
found in way of their full relief they ask to be allowed by amend- 
ment to make proper parties, 1f any other be necessary, and to con- 
test said decree, and to show the invalidity thereof as against them 
and their co-bondholders. 
81 Your orators further show, upon information which they 
believe to be true, that the holders of the bonds of said rail- 
road company so as aforesaid “issued subsequent .and subordinate to 
those held by vour orators and secured by the deed of May 2nd, 
1877, above mentioned, claim that the defendant, The Memphis and 
Little Rock Railroad Company, as reorganized, has made default in 
the payment of the instalments of interest maturing upon said last- 
named bonds, and they show, as appears by the records of this 
court, that their said trustee, R. K. Dow, has brought suit upon the 
law side of this court against said Memphis and Little Rock Rail- 
road Company, as reorganized, upon a number of coupuns cut and 
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taken from the said subsequent and subordinate bonds, and therein 
seeks to recover judgment against said Memphis and Little Rock 
railroad, as reorganized, for the, amount specified in said coupons, 
and they also show and charge that said R. K. Dow well knows 
that the said defendant, The Memphis and Little Rock Rail- 
82. road Company, as reorganized, has no property, income, or 
effects which is not conveyed by the deed of May Ist, 1877, 
for the security of your orators’ bonds, and he well knows that any 
execution upon any judgment which may be rendered in his favor 
upon said coupons can only be satisfied by a levy upon and seizure 
of the property conveyed to himself as trustee for the security of 
your orators. Orators also charge that the said R. K. Dow has in- 
cited various other parties, holders of said subsequent and subordi- 
nate bonds, to bring other suits at law in this court, as appears by 
the records thereof, against the said Memphis and Little Rock Rail- 
road Company, as reorganized, upon coupons taken and cut from 
the said subsequent and subordinate bonds, and that he has done 
this well knowing that executions upon any judgment rendered in 
his own favor or of any other persons who bring such suits can only 
be satisfied by levy and seizure of property conveyed to himself for 
the security of your orators. And your orators charge that 
83 it is the intention of the said R. K. Dow and of those whom 
he has thus incited to bring such suits upon the recovery of 
judgements to issue execution and to levy upon and seize parts of 
such property and thereby to deprive your orators of the benefits of 
their security. | 
For the reasons, therefore, that their said alleged trustees, the de- 
fendants Dow and Matthews have prosecuted their said claim for 
subrogation to the rights of the State of Arkansas against all the 
property and premises conveyed to hii in trust for the security of 
your orators without giving your orators notice of the prosecution 
of said suit and without making them parties thereto or giving them 
opportunity to defend for their own interest, and have in such clan- 
destine manner secured a decree condemning all of the premises 
conveyed by the deed of May Ist, 1877, when, as oritors distinctly 
charge, only part thereof ever was, either in right or law, subject to 
the lien of the mortgage held by the State of Arkansas, and have 
also, in violation of orators’ rights, sought and procured a 
84 decree intercepting the income of the defendant railroad 
company before it reaches your orators and applying it to 
payment of another demand in priority to the deed of May Ist, 1877. 
Your orators charge that said Dow and Matthews have violated their 
trusts and duties towards your orators, and your orators are entitled 
in equity to prosecute this cause for themselves, or to have said Dow 
and Matthews removed and discharged as trustees of May Ist, 1877, 
and to have other trustees appointed in their stead to execute the 
trusts of said deed. And they also charge that the said R. K. Dow, 
having brought and caused and incited to be brought the suits at 
law aforementioned upon claims subordinate to the demand of 
your orators, knowing and intending to seize the property conveyed 
to himself in trust for payment of their bonds, has further and in 
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the grossest manner violated his trust and disregarded his duties 
to your orators. Your orators charge that the said Dow and 
Matthews have voluntarily placed themselves in a position hostile 
to the interests of your orators, and that by their own 
85 actions they have placed themselves where they cannot prose- 
cute your orators’ rights, and that for these reasons your 
orators cannot trust them with the enforcement of their rights in the 
premises. Orators believe and charge that if allowed to bring and 
control this suit said Dow and Matthews would refuse to contest 
the validity of any part of the decree so by them obtained and would 
so manage as to greatly hinder and delay orators in obtaining their 
just rights. For these reasons orators have not asked said Dow and 
Matthews to bring or prosecute this suit; and your orators further 
say that their trustees, the said defendants Dow and Matthews, hav- 
Ing so placed themselves in a position wholly inimical to the inter- 
ests of your orators, that unless your orators are allowed to prosecute 
this action themselves and in their own behalf against all the de- 
fendants herein named they are wholly remediless, and that their 
rights and interests must be and will be sacrificed. 
86 To the end, therefore, that the said defendants may, if they 
can, show why your orators should not have the relief hereby 
prayed and may, according to the best and utmost of their respect- 
ive knowledge, remembrance, and belief, but not upon oath, their 
oath being hereby expressly waived, full, true, direct, and perfect 
answer make to this bill and to the several interrogatories herein- 
after numbered and set forth—that is to say, the Memphis and Little 
Rock Railroad Company, as reorganized, answer and say : 

1. Whether it did not execute the bonds and deed first herein- 
above mentioned, and whether it has any property and effects otner 
than that by said deed conveyed. 

2. Whether it did not make defauit in the payment of the interest 
maturing thereon on the first day of November, 1852. 

3. Whether said default has not continued to the present time. 

4. Whether said deed of May Ist, 1877, was not the first hen upon 

the premises therein conveyed; and, if not, why it was not. 
87 And that the defendants, Watson, Matthews, and R. K. 

Dow, answer the above interrogatories propounded to the 
Memphis and Little Rock railroad, as reorganized, and also answer 
and say: 

1. Whether they did not accept the trust of the said deed of May 
Ist, 1877 

2. Whether they did not also afterwards accept the trust of the 
said deed of May 2nd, 1sv7. 

. Whether the premises conveyed in both said deeds are not the 
same, and whether the said deed of May 1st, 1877, was not a prior 
lien upon the premises therein conveyed to ‘the deed of May 2nd, 
1877. 

4. Whether they did not in concert and conjunction with said 
Moran, prosecute the aforementioned suit against the Memphis and 
Little Rock Railroad, as reorganized, in and by which they claim to 
be subrogated to an alleged lien of the State of Arkansas upon all 
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‘the premises conveyed in said deed of May 1st, 1877, for their re- 


payment of the sum paid by them to the said State of Arkan- 
88 sas, and whether they did omit to make the holders of the 

bonds secured by the deed of May Ist, 1877, parties to said 
suit, and whether in said cause they did not procure a decree as 
prayed by them and as above herein stated. 

dD. Whether they do not now claim and insist that the decree so 
by them obtained is a lien upon all the premises. conveyed in the 
deed of May Ist, 1877, prior to the lien of that deed, and also that 
they have the right themselves to take the income:of the defendant 
railroad company for satisfaction of said decree prior to and in ex- 
clusion of the rights of complainants to have and take such income. 

And that said R. K. Dow answer and say: 

_ 1. Whether he has not brought suit at law against the Memphis 
and Little Rock Railroad Company, as reorganized, upon coupons 
taken from said subsequent and subordinate bonds. 

2. Whether he has not advised or incited others to bring such 

sufts against said company upon coupons taken from said 
89 subsequent and subordinate bonds; and, if so, give the names 
of such parties. 

3. Whether when asked by holders of each subsequent and 
subordinate bonds what they should do to compel payment of the 
interest accrued and unpaid upon their bonds he has not told such 
persons that he himself had brought such suits at law; and, if not, 
whether he has been asked such or like questions and what was his 
answer. 

4. Whether he does not know that the said Memphis and Little 
Rock railroad, as reorganized, has no other property or effects or 
income save such as is conveyed to himself and his cotrustees by 
the deed of May Ist, 1877, for the security of your orators and their 
co-bondholders, and if he says said railroad company has any other 
property or effects to state and show of what such property or effects 
consist, giving a full description thereof and stating where the same . 
and each item thereof is situated. : 

3S. Whether it is not his intention upon obtaining judgment to 

issue execution and levy upon and seize parts of the property 


4) so conveyed to him in trust for receiving payment of orators 
for satisfaction of any judgement he may obtain against said 
company. 


And that upon hearing the amount due your orators upon their 
said bonds, with all interest thereon accrued, and the amount due 
any holder of bonds of the same issue who may come in and make 
himself party to this suit be ascertained, and that unless the same 
be paid upon a short day in the decree to be named that the lien of 
the said deed of May Ist, 1877, executed for the security of payment 
of said bonds be enforced and the said deed foreclosed ; that the 
property therein conveyed be sold by a commissioner appointed for 
that purpose, free and discharged from all liens and particularly 
from the lien of the decree so obtained by the said Dow and Matthews; 
that, if necessary for enforcement of your orators’ rights or protec- 
tion against disturbance or seizure of the property pledged and con- 
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veved for their security by executions at law, a receiver be 
91 appointed to take and operate said railroad and all’ other 

premises In said deed conveyed until the same can be sold; 
that if necessary said Dow and Matthews be removed and discharged 
as trustces of said deed and other and impartial trustees thereof ap- 
pointed, and that your oratorstmay have such further and other re- 
licf as in equity is meet and proper. 

And will it please vour honors to grant that writs of subpeena be 
issued directed to the said Memphis and Little Rock Railroad Com- 
pany, as reorganized, and to the said R. kK. Dow and Watson Mat- 
thews, commanding them to appear on a day thereon mentioned 
and to make answer hereto. | 

And as such your orators wll ever pray. 

| ) B.C. BROWN, 
For Compl'ts. 


92 On June Ist, 1853, was filed an amended bill of complaint ° 


and exhibits thereto. 


Amendment to Bill. 


The Circuit Court of the United States, Eastern District of Arkansas. 
In Chancery. 


Tut EQuiraBLE LIrE ASSURANCE SOCIETY OF THE UNITED STATES, 
Alanson Trask, Virginia M. I’. Monroe, Henry G. Marquand, and 
Daniel W. MeW illiams, Complainants, 


YD a , 


THe Mempnis and Litrie Rock RatLroap Company, as Reorgan- 
ized, Robert Kk. Dow, and Watson Matriews, Defendants. 


To the honorable the judges of the circuit court of the United 
States for the eastern district of Arkansas: 

Your orators in the above-entitled cause now pending in this hon- 
orable court, by way of amendment and supplement to their said 
original bill, not in anv way abandoning any matter or state- 

93 ment in said original bill, but reiterating and repeating the 
same and relving thereon, and for an amendment and sup- 
plement to their said original bill, in addition thereto, state and show 
‘that after the execution and delivery of the bonds now held by 
vour orators and others, and after the execution and delivery of the 
deed by which the payment,thereof was secured, as stated in’ their 
said original bill, the said Memphis and Little Rock Railroad Com- 
pany (as reorganized), on May 2nd, 1877, executed and delivered its 
certain other bonds, 2,675 in number and amounting in the aggre- 
gate to $2,600,000.00, to divers persons to orators unknown, which 
said bonds are, as orators are informed and believe, now outstand- 
ing, and are held some'by the persons’ hereinafter named and others 
by persons to your orators unknown. Orators state that said bonds 
were in usual form, were payable on July Ist, A. D. 1907, and bore 
interest from date till July Ist, 1882, at the rate of four per centum 
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per annum, and afterwards at the rate of eight per centum 
94 per annum, payable semi-annually on the first days of Janu- 

ary and July in each year, and that for the instalments of 
interest coupons were to said bonds attached and by said railroad 
company executed and delivered. 

Orators also show that each said bond contained a stipulation or | 
agreement on the part of said railroad company that if default | 
should be made by said railroad company for sixty days in payment 
of the interest coupons to such bonds annexed that the principal 
sum mentioned in each of such bonds should immediately become 
due and payable. 

Orators further show that, by its said’;deed dated May 2nd, 1877, 
the defendant railroad company conveyed all its charter, property 
then owned or thereafter to be acquired, and all its income to Wil- 
liam S. Pierson, Watson Matthews, and Robert K. Dow, upon trust 
to sell and convey, upon default of said railroad company in pay- 
ment of either of the sums mentioned in said bonds or in the annexed 
coupons, all of which appears, reference being had to a true 
95 and complete copy of said deed (which contains a copy of said 

bond) filed with orators’ original bill, marked “A 2.” 

Orators show that said last-mentioned bonds and deeds were exe- 
cuted and delivered after the execution and delivery of the bonds 
held by your orators, and of the deed of May 1st, 1877, by which 
payment of orators’ bonds were secured, and that said deed of May 
2nd, 1877, constituted nothing more than a second mortgage of the 
premises therein mentioned, the deed of May 1st, 1877, being the 
first mortgage thereof. This was fully understood and known at the 
time of the execution of both the said bonds and deeds, and that 
always to show this the deed of May Ist, 1877, by which orators’ 
bonds were and are secured, was called the “ preference mortgage ” 
and the deed of May 2nd, 1877, securing said $2,600,000.00 bonds 
was called the “ general mortgage,” and by these names they will 
be called hereinafter; and also upon each of the bonds of May 2nd, 

1S77, was endorsed the statement that the mortgage by which 
96 imey were secured was made subject to a prior “mortgage for 

$250,000.00, by which was meant the preference mortgage by 
which orators’ bonds were and are secured, which endorsement wa 
notice to all holders of said bonds of the prior rights of sii 
orators. 

Orators further show that the said general mortgage conveys the 
self same and identical premises which were conveyed by the pref- 
erence mortgage, and that the said railroad company has no prop- 
ertv, effects, or income save such as was conveyed by said preference 
mortgage, and that orators and their co-bondholders have a first 
lien upon ail the property, effects, and income owned, held, claimed, 
or purchased by the defendant railroad company. 

Orators further show that after the execution of the said gener al 
mortgage William S. Pierson, one of the grantees and trustees thereof, 
died, and one Charles Moran was by the court duly appointed 
trustee of said general mortgage in his place and stead, and that 
, 
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‘said Moran and the defendants, Watson, Maisthvows, and Robert. K. 
Dow, are now the trustees thereof. 
U7 They further show; upon information and _ belief, that the 
defendant railroad company made default in payment of the 
coupons annexed to the general mortgage bonds which matured 
upon July Ist, 1852, me i January Ist, 1885; that the aggregate 
amount of the ¢ oupons which matured July Ist, 1882, was $52,000.00, 
and that the aggregate amount of coupons which matured January 
Ist, 1883, was $104,000.00. 

Orators further show that a number of persons whom orators sup- 
pose to be holders of said second or general mortgage bonds have 
brought separate suits at law in this court against railroad company 
upon coupons taken from said second or general mortgage bonds to 
recover the amount in said coupons specified, and that lately, at the 
April term, 1883, said railroad company making no defense, such 
persons, by default and by the judgement and consideration of this 

court, obtained and have judgement against the said railroad 
9S company for the several sums mentioned in the coupons sued 

upon, all of which appears: of record. Orators have obtained 
and herewith file, marked “ A 3.” a copy of one of the complaints 
upon which such judgements were obtained, and aver that all the 
others are of like tenor and effect. Thev also tile herewith a sched- 
ule giving the names and residences (as shown by their complaints) 
of all the persons who have brought said suits and recovered said 
judgements, the dates of the coupons sued upon, the number of the 
bond from which each was taken, and the date and amount of the 
judgement rendered in favor of each, which they aver to be correct 
and which they mark “A 4” and make a part of this bill. 

The aggregate amount of said: judgements is $—-, of which $— is 
based upon coupons which matured July Ist, 1882, and $S— is based 
upon coupons which matured January Ist, 1885. Orators have 

caused diligent inquiry to be made, and have found no suit 
v9 or judeemer nt brought by any one upon,any of the said cou- 

pons which mature xd as aforesaid save those in said schedule 
mentioned, and they aver that no other has been brought, and that 
said judgement only embrace- part of the said matured coupons. 
Among those who have brought such suit are R. K. Dow and Charles 
Moran, two of the trustees of said general mortgage, the said Dow 
being also one of the trustees of the preference mortgage, by which 
orators’ bonds are secured. | 

Orators are further inforined and state — in May, 1882, the de- 
fendant railroad company exhibited its bill in chancery against said 
Dow, Matthews, and Moran and against the takers and holders of 
its ceneral mortgage bonds in the cireuit court of the United States 
for the southern district of New York, in and by which it alleged 
and charged that its said bonds were issued without consideration, 

and that such bonds and the said mortgage deed of May 2nd, 
100-1877, bv which they ‘were secured were illegal and void and 
praved their cancellation; that to their bill the defendants 
appeared and the said trustees answered thereto, and that said suit 
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is still pending in said court. They have obtained and herewith 
file as exhibit- copies of said bill and answer. 

They further show that, on or about April 26th, 1882, said 
Dow, Matthews, and Moran, as trustees of said general mortgage 
deed, filed in this court their bill in equity against the defendant, 
The Memphis and Little Rock Railroad Company (as reorganized), 
stating that they had paid off and discharged a judgement rendered 
by the supreme court of Arkansas in favor of the State of Arkansas 
against defendant, which judgement they allege to be a lien upon 
all the property of defendant prior to any conveyance thereof by de- 
fendant, and praying for their reimbursement. to be subrogated to 
the liens and rights of the State of Arkansas. To this bill defendant 

answered alleging the illegality and invalidity of said general 
101 = mortgage, and also in the same cause filed a cross-bill alleg- 

ing that its said $2,600,000.00 bonds were issued without con- 
sideration, and that such bonds and the said general mortgage were 
illegal and invalid. In said cause decree final was rendered on the 
— day of , 1883, dismissing defendant’s cross-bill and rendering 
decree against it according to the praver of the original bill, from 
which decree defendant has appealed to the Supreme Court of the 
United States: all which last-named proceedings are of record in 
and known to this Court. 

Orators see that by the decree in said cause the said Dow, Mat- 
thews, and Moran waive any claim of priority to or over either the 
preference mortgage or the general mortgage by reason of which 
waiver orators and their co-bondholders have an undoubted and un- 
disputed first lien upon all the charter, franchises, and property of 

sald railroad company of every nature and character, and the 
102 first lien upon and prior right to receive all the incomes of 
said railroad company. 

Orators are informed and state that in a certain cause in chancery 
now pending in this court, wherein one Russell Sage is complainant 
and the said Memphis and Little Rock Railroad C ompany (as re- 
organized) (defendant herein) is defendant, all of the property, 
effects, and income of said defendant railroad company has been 
taken and are now in the possession of this court, by its receiver, 
and that this court, through its receiver, is now operating the rail- 
road of said railroad company. Orators aver that the bill in that 
case is based upon a judgment rendered by this court in favor of 
said Sage against said railroad company on June 24th, 1882, for 
$—, and they further aver that the debt due said Sage for and upon 
which said judgment was rendered was and is but a floating and 
unsecured debt of said railroad company, and that the lien of your 

orators and co-bondholders upon the property and income of 
103 said railroad company and their right of payment out of and 

from said property and income is prior to any liens or rights 
said Sage may have acquired by his Judgment. 

Orators further aver that it is the intention of the persons in said 
schedule named who have recovered judgements against said defend- 
ant railroad company, so soon as said receiver is removed and they 
may lawfully do so, to sue out executions of their said judgements, 
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and to cause the same to be levied upon and therewith to seize and 
take from the possession of said railroad company all or material 
parts of the property so by it conveyed for security of vour orators 
and their co-bondholders and to remove the same and convert the 
same or the proceeds of the sale thereof to their own use, and also 
by garnishments and the like proceedings to seize and convert -to 
their own use the income of the said railroad company in utter 
disregard of the prior right of your orators and their co- 
104 bondholders, and they sav “that if said receiver is discharged 
said Sage will do the same. 

Orators submit that with all these actions affecting the property 
of said railroad company, the lien thereon, and the rights of various 
creditors and of various classes of creditors pe nding that neither 
orators nor any one desiring to purchase the property can know 
what will be finally adjudged, what equities may be evolved, nor to 
what liens the property may in the end be subjected, and that con- 
sequently at a sale of the property and franchises of any part thereof 
no one could understandingly bid for or purchase any of such 
property or franchises, and they submit that as they have an un- 
doubted and undisputed right to reception of the net income of said 
defendant railroad company, that a sale of the said franchises and 

property or of any part thereof is not, as orators submit, 
105 advisable or to the interest of any one concerned. 

Orators show that the property of said defendant railroad 
company, besides a few tracts of almost valueless lands, insufficient 
in value, as they are informed and believe, for payment of a tenth 
part of the sum due orators, consists of nothing but a railroad, with 
locomotives, cars, and other rolling stock necessary for its operation ; 
that said property, if kept together and operated as an entire prop- 
erty in its legitimate business of the carrying of persons and 
freights, is productive, and, if so operated, its net Income, after mak- 
ing all allowances for operating expenses and all renewals and re- 
pairs necessary for the preservation of the property, will, within a 
reasonable time, pay Interest and principal of the bonds held by 
orators and their co-bondholders and all prior liens, ifany be found 

to exist, and will leave the corpus of the property for security 

106. and payment of the bonds secured by said general mortgage 
and other debts owing by said railroad company. It is not 

the wish of orators to injure or embar-ass any Junior creditors of 
said railroad company. They seek nothing to which their contract 
and the principles of an enlightened equity does not entitle them, 
desiring that others shall not, “by converting the ple-ged property or 
destroying its productive v: alue, hinder or embar-ass them in collee- 
tion of the sums due them; neither do they desire to injure in any 
manner those whose liens and demands are subsequent to their own. 

That all may be paid, and that the body of the property may be 
preserved in productive shape, uninjured and not separated, “dis- 
rupted nor lost, they are willing, and hereby offer, if the net income 
is secured to be paid to them, to waive sale and to await for and ac- 
cept payment out of such net income as received. The levy of exe- 
cutions at law upon any art of the property of said railroad 
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107 company, or any interception of the net income of said rail- 
road company, would greatly damage orators, and for such 
damages they would have no remedy. 

Orators further show that said Russel Sage is a citizen of the State 
of New York, and they further show that fifteen of the twenty-three 
creditors who have brought suit upon said general mortgage coupons, 
and who have recovered judgements thereon, to wit, Edward W. 
Barnes, Helen Juillard, Elizabeth C. Stokes, Marv E. Dodge, Au- 
gustus D. Juillard, George E. Dodge, W. B. Miller, Wm. Chamber- 
lain, Henry Sanford, Henry L. Sheldon, L. Levy, W. G. Wheeler, 
F. H. Cossitt, Charles Moran, and G. T. Bonner & Co., are also 
citizens of the State of New York. Four of your orators are also 
citizens of the State of New York, and consequently they cannot 
make any of said last-named judgement creditors parties hereto for 
this reason—they cannot ask this court to restrain levy of executions 
upon property pledged to them nor to restrain the absorption of 

the income by said creditors. To make those judgement cred- 
108 _itors who reside in other States parties and ask injunctions 

against them would serve no useful purpose, as those who 
cannot be made parties and who could not be thus restrained would 
sue out executions, and thus orators and their co-bondholders would 
be irremediably damaged, nor can orators resort to any other court 
for relief, because no other court has jurisdiction to restrain the ex- 
ecution of judgement of this court. 

As shown on orators’ original bill, and as they again aver, one of 
the trustees of the preference mortgage by which orators’ bonds are 
secured, Robert K. Dow, who is a defendant herein, has himself 
brought suit at law upon a number of said general mortgage cou- 
pons and has obtained judgement against said railroad company for 
the amount thereof, and has also, as orators are informed and _ be- 
lieve and charge, incited others who have sought aud obtained 
judgements upon said coupons to do_ so, and orators aver 

that he has recovered such judgements and incited others 
109 ~to recover like judgements with intent by execution 

to seize and convert the said property and income 
or material parts thereof to his and their own use; said Dow 
being thus engaged in a direct attempt to injyre his beneficiaries, 
your orators, a request to him to intervene and protect your orators 
against this threatened and impending injury would manifestly be 
migratory. Being thus remediless, orators, since the rendition of 
said judgements, through and by counsel, applied to Watson Mat- 
thews, the sole other surviving trustee of said preference mortgage 
(William S Pierson being dead, no trustee thereof having been ap- 
pointed in his stead), and informing him of the rendition of said 
judgements and of the injury and wrong sought to be perpetrated 
upon them by means thereof, and offering him any and proper de- 
sired indemnity, requested and demanded him to interfere and by 
proper suit to prevent such injury. Said Matthews ‘is a citizen of 

the State of New Jersey, and at his suit the court would have 
110 had jurisdiction of an action against all said judgement 
creditors, all of whom, as appears from the allegation of their 
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several complaints, are citizens of States of the United States 
other than New Jersey; but in .response to their said request and 
demand said Matthews answered that he had given to said Robert 
Kk. Dow a power of attorney to act for him as trustee and had signed 
other papers, the contents of which he did not disclose, which pre- 
cluded him from bringing any suit against said Dow or said judge- 
ment creditors, and then "positiv ely refused to bring any suit or to 
intervene in any way for the protection of vour orators. Your 
orators are therefore wholly remediless unless they can be protected 
by this court, taking all the properties and incomes into its posses- 
sion or by its continuing its present possession thereof and thus pre- 
venting the serious impet nding wrong and injury. As before stated, 
all the said premises are now in the possession of this court, through 

its receiver, in the case. of Russel Sage v. Said Railroad Com- 
111 pany, and orators aver that this possession by the court Is all 

that prev ents the irrémediable infliction of the intended 
wrong. 

Orators fusion show that Charles Moran, one of the trustees of said 
general mortgage, is also a citizen of the State of New York, and for 
this reason cannot be made party hereto. They show, however, that 
Robert K. Dow, one of the other trustees of the general mortgage, is 
a citizen of the State of New Hampshire, and that the third trustee, 
Watson Matthews, is a citizen of the State of New Jersey ; and they 
say that said Dow and Matthews, as trustees of said general mort- 
gage, can sufficiently protect afl interests accruing under said general 
mortgage, and that it is not necessary that said Moran should be a 
party. They say that they have already made said Dow and Mat- 
thews parties as trustees of said preference mortgage, and they now, 

by thisamendment, make them both as trustees of said general 
112. mortgage parties defendant thereto, and pray that they may 

be so considered, and that they may be required to answer, 
. but not under oath, their oaths being ‘expressly waived, all the mat- 
ters, allegations, and statements of orators’ original and of this their 
amended bill as fully as though each were here again repeated and 
they thereunto speci ially interrogated. 

And, the premises considered, they pray that your honors wiil 
order and direct that the receiver of this court heretofore appointed 
in the said cause of Sage against the said railroad company con- 
tinue to hold and operate i but as the receiver of this court 
in this eause, and that the court will from time to time make all 
necessary and proper orders for the operation and preservation of 
said railroad and other property, and will require such receiver, 
pre the orders of the court, to pay the net income received to your 

rators and their co-bondholders until their full sums of principal 

and accrued and accruing interest be paid them, and that your 
113. orators may have all further or other proper relief, and that 
writs of subpaena be issued directed to said Robert K. Dow 
and Watson Matthews, commanding them, €e. 
B. C. BROWN, 
For Complainants. 
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UNITED STATES OF AMERICA, Eastern District of Arkansas : 


B. C. Brown, being duly sworn, says he is counsel for complain- 
ants in above- entitled case, who are all absent from this State, and 
that the matters and things i in the original and in this amended bill 
stated as of knowledge are true, and that those stated on informa- 
tion he believes to be true. 


Sworn and subscribed to before me this — day of May, 1883. 


Exuipeits A 3 and A 4. 


In the Circuit Court of the United States for the Eastern District of 
Arkansas. 


R. K. Dow, Plaintiff, 
v. 


THE Memp HIs AND LitrtE Rock Ratroap Company, as Reor- 
ganized. 


‘ 114 The plaintiff states that he is a citizen, Xe. 

That on the 2nd day of May, 1877, the defendant duly exe- 
cuted and delivered.to a third person its certain interest coupon at- 
tached toa bond of that date, of which coupon the following isa 


copy : 

“On the first day of July, 1882, the Memphis and Little Rock 
Railroad Co., as reorganized, will pay to the bearer, at the office of 
the Central Trust Company, in the city of New York, twenty dollars, 
being six months’ interest, due on that day, on bond No. —. 

“JOHN W. GOODWIN, Treasurer.” 


That plaintiffs are the lawful holders and owners of the above 
coupon, and also of the following coupons, of the same form, tenor, 
and effect as the above: 

Coupons due July 1, 1882. 

Coupons due January 1, 1883, from the same — bonds, each for 
twenty dollars. 

The plaintiff acquired said coupons in due course of trade, before 
maturity, for valuable consideration and without notice of any de- 
fense thereto. 

Wherefore, «c. 

U. M. & G. B. ROSE, 
For Pl'ff. 


115 Schedule of judgments against the Memphis and Little Rock 

Railroad Co., as reorganized, rendered by the U.S. circuit 

court for the eastern district of Arkansas, on coupons taken from 
the general mortgage bonds: 


1. R. K. Dow, New Hampshire, coupons due July 1, 82, num- 
bered 801 to 834, 904, 905, 995, 996, 997, 998, 1179, 1180, 1181, 1182, 
1183, 1195, 1194, 1195, 1196, 1197, 1198, 1200, 1261 to 1279, 1409, 
6—115 
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1410, 1411, 1412, 1413, 1414, 1415, 1416, 1417, 1445 to 1467, 1570 to 
1585, 1963 to 1967, 2023 to 2037, 2051, 2052, 2283 to 2287, 2603, 
2604, 2609. 

Rendered Ap’! 17, 1883; amount, 4,006.80. 

2. Ira Colby, New Hampshire, coupons due Jan. 1, 1883. num- 
bered 984 to 988, 990 to 994, 1170, 1176, 1177, 1178, 1184 to 1192, 
1260, 1379, 1380, 1832, 1383, 1386 to 1395, 1400 to 1405, 1485 to 
1488, 1490, 1519 to 1541, 1547, 1697, 1725, 1726, 2623, 2624, 2639 
to 2641, 2648, 2648, 2649, 2650, 2658, 2664, 2673. 

tendered Ap’l 17, 1885; amount, 3,175.64. 

3. Wm. Clark, New Hampshire, coupons due Jan. Ist, ’83, num- 
bered 94 to 135, 142 to 163, 851 to 856, 861 to S64, 883, 885, 887, 
901, 902, 9038, 1201 to 1208, 1223 to 1286, 1249, 1250, 1502 to 1319, 

1947, 1948, 2269. a 
116 Rendered Ap’! 17, 1883; amount, 4,584.80. 

4. Wm. Buck, New Hampshire, coupons due Jan. 1, 1882, 
numbered 1951, 1996, 2341, 2542, 2545, 2369, 2870, 1501 to 1992, 
1656 to 1660, 1697 to 1724, 2016 to 2022, 987, 13881, 13884, 1385, 
1396 to 1399, 1482, 1488, 1454, 1489, 1727 to 1731, 1949, 1995, 2038, 
9303, 2304, 2343, 2344, 83 to 94. : 

Rendered Ap’l 18, 1885 ; amount, 3,705.52. 

5. Kdw. W. Barnes, New York, coupons due July 1, 1882, num- 
bered 405, 406, 472, 473, 848, 973, 994, 975, 976, 977, 1092, 1852, 
2090, 2092, 2093, 2094, 2095, 2133, 2206, 2207, 2208. — 

Same numbers due Jan’y 1, 1885. 

Rendered Ap’! 21, 1883 ; amount, 1,419.35. 

6. Helen Juilliard, New York, coupons due July 1, 1882, num- 
bered 301 to 375. A 

Same numbers due Jan. 1, 1883. 

Rendered Ap’! 19, 1883; amount, 4,626.75. 

7. Elizabeth C. Stokes, New York, coupons due July 1, 1883, num- 
bered 376 to 400, 601 to 650. 

Same numbers due Jan. 1, 1883. 

Rendered Ap’l 19, 1885; amount, 4,626.75. 

8. Mary C. Dodge, New York, coupons due July 1, 1882, numbered 
651 to 725. : 

Same numbers due January 1, 1883. 

Rendered Ap’! 19, 1883; amount, 4.626.75. 
117 %. Augustus D. Juilliard, New York, coupons due July 1, 

1882, numbered 726 to 800. ‘Same numbers due Jan’y 1, 1883. 

Rendered Ap’l 19, 1883 ; amount, 4,626.75. 

10. Geo. FE. Dodge, New York, coupons due July 1, 1882, num- 
bered 296, 297, 436 to 440, 299, 300, 402, 403, 404, 475, 476, 477, 484, 
499, 500, 886, S89, 928, 980, 944, 978, 979, 980, 1046, 1222, 1569, 
1841, 1842, 1845, 1844, 1855, 1932, 19338, 2039, 2050, 2061, 2062, 
2063, 2064, 2065, 2188, 2189, 2190, 2201, 2202, 2203, 2204, 2205, 
2291, 2292, 2293, 2295, 2502, 2809, 2310, 401. 

Rendered Ap'l 19, 1883 ; amount, 3,763.09. 

11. W. B. Miller, New York, coupons due July 1, 1882, num- 
bered 907, 1005, 1006, 1007, 1008, 1009, 1853, 1854, 1856, 2066, 2067, 
2068, 2069, 2070, 2196, 2197, 2198, 2199, 2200. 
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Rendered ; amount, 

12. Wm. Chamberlain, New York, coupons due July 1, 1882, 
numbered 478, 494, 495, 846, 965, 1074, 1095, 1094, 2097, 2098. 

Rendered Ap’! 19, 1853; amount, 678.48. 

| 13. George Dow, New Hampshire, coupons due Jan. 1, 
118 1883, numbered 904, 905, 995, 996, 997, 998, 1179 to 1183, 

1193 to 1200, 1261 to 1279, 1409 to 1417, 1443 to 1467, 1570 
to 1585, 1965 to 1967, 2025 to 2037, 2051, 2052, 2283 to 2287, 2608, 
2604, 2609, 2608. 

Rendered Ap1 19, 1885; amount, 4,581.50. 

14. Henry Sanford, New York, coupons due July 1, 1882, num- 
bered 2446, 2443, 2444, 2448, 2449, 9451, 2453, 2454, 2366. 

Rendered Ap'l 17, 1883; amount, 616.60. 

15. Henry L. Sheldon, New York, ee due July 1, 1882, 
numbered 1667 to 1695, 2219 to 2268, 2247. Coupons due January 
1, 1883, same number. 

Rendered ——; amount, ——. 

16. Martha L. Dow, New Hampshire, coupons due July 1, 1852, 
numbered 226 to 240, 461 to 470, 1318 to 1337, 1341 to 1365, 2578, 
9579, 2580, 2592, 2593, 2599, 2606. 2616, 2617, 2633, 2635, 2645, 
2646, 2652, 2653, 2660, 2667, 2671, 2672. 

Rendered Ap'l 18, 1883; amount, 4,625.25. 

17. Jno. L. Farwell, New Hampshire, coupons due July 1, 1882, 
numbered 857, 984 to 988, 990 to 994, 1170, 1176, 1177, 1178, 1184 to 
1192, 1260, 1379, 1380, 1382, 1383, 1386 to 1895, 1400 to 1405, 1485 
to 1488, 1490, 1519 to 1541, 1547, 1697, 1725, 1726, 1950, 1951, 1996, 

2341, 2342, 2545, 2369, 2370, 1492 to 1501, 1656 to 1600, 
119 1698'to 1724, 2016 to 2022, 989, 1381, 1354, 1385, 1396 to 

1399, 2088, 2304, 2343, 2344, 2605, 2610, 2614, 2623, 2624, 
2639 to 2641, 2648, 2649, 2648, 2650, 2658, 2664, 2673. 

Rendered Ap'l 18, 1883; amount 3,424.55. 

18. Henry E. Bailey, New Hampshire, coupons due July 1, ’82, 
numbered 1171 to 1175, 2346 to 2365, 1418 ote 1442. 

Rendered Ap’! 19, 1883; amount, 3,022.3 

19. L. Levy, New York, coupon dated Taly 1, 1882, numbered 
16, 28, 266, 268, 497, 498, 849, 981, 1032, 106 30, 1776, 1779, 1780, 
2096, 2195, 1587. Coupons due Jan. 1, 1883, same numbers. 

Rendered, >; amount 

20. G.T. Bonner & Co., New York, coupons due July 1, 1882, 
numbered 288, 1468, 1469, ‘1470, 1471, 1472, 1895, 1897, 1898. 

Same numbers of coupons due Jan. 1, 1883. 

Rendered Ap’! 17, 1883 ; amount 616.60. 

21. W.G. W heeler, New York, coupons due July 1, 1882, num- 
bered 83 to 135, 142 to 163, 851 to 864, 883, 885, 887, 901, 902, 903, 
1201 to 1208, 1223 to 1236, 1249, 1250, 1302 to 1313, 1947, 1948, 
2269. 


Rendered Ap’! 19, 1883 ; amount, 2,725.23. 

120 22. F. H. Cossitt, New York, coupons due July 1, 1882, 
7 numbered 502 to 600. 

Rendered Ap’l 17, 1883; amount, 4,903.89. 
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—. Charles Moran, New York, coupons due July 1, 1882, numbered 
194, 200, 201, 202, 421, 422, 456, 457, 458, 459, “460, 844, 845, 9138, 
914, 949, 950, 951, 952, 953, 1077, 1098, 1149, 1314, 1315, 1316, 1317, 
1368, 1369, 1378, 1487, 1589, 1590, 1591, 1599, 1600, 1601, 1613, 1614, 
1615, 1662, 1751, 1$80, 1881, 1882, 1883, 1884, 1902, 1903, 1910, 1927, 
1928, 192$ ) 2078, 2147, 21. 18, 2193, 2321, 2426, 2427, 2428, 2431, 2432, 
2433, 2434, 2460, 2461, 2465, 2464, 247 1, 2472, 2473, 2474, 2475, § 2476, 
2477, 2480, 2481, 2483, 2535. Coupons due Jan. 1, 1883, same num- 
bers. 

Rendered April 11, 1883; amount, 4,867.72. 


And on June 11, 18583, as follows: - 
EQuiraBLE LIFE ASSURANCE 
v. 
Memruis & Littie Rock R. R. Co. 
On motion it is ordered that B. C. Brown have leave to withdraw 
his name as one of the solicitors for the plaintiff in this case, and 
that the name of John M. Rose be substituted in his place. 


121 On July 2, 1883, the following motion by Matthews to strike 
out was filed: 


United States Circuit Court for the Eastern District of Arkansas. 
In Equity. 
EQumTABLE LIFE ASSURANCE SOCIETY 
v. 
Memeuts € Litrie Rock Rartroap Company, as Reorganized, ef al. 


Comes the defendant, Watson Matthews, and moves the court to 
strike out the following passages from the original and amended 
bills herein as impertinent : 

1. Part of folio 24, origina] bill, beginning with the words “ Ora- 
tors further show,” ending with the word payment. 

2. All of the folios in the original bill numbered 28, 29, 30, 31, 
2, do, of, 39, 06, 37, 35, 3M, 40, “41, 42, 43, 44, 45, 46, 47. 

3. Folios of the amended bill numbered 7 (8,79, 80, and 81, ites 
to the words “income of said railroad company.” 

4. Beginning on folio 85 of the amended bill at the words “ Ora- 
tors — to the words “any one concerned,” on folio 87. 

7 ». All of folio SO of said amended bill 
122 Beginning with the words “As shown in orators’ original 

bill.” on folio 93 of the amended bill, and ending with the 
words “ prevent such injury.” 


| | U. M. & G. B. ROSE, Sol’s. 
And on October 6, 1883, as follows 
THE EQUITABLE LIFE ASSURANCE SOCIETY et al. 
Mempais & Litrte Rock RatLtroap Compaxy, as Reorganized. 
The motion of defendant, Watson Matthews, to strike out certain 
passages from the original and amended bills in this cause having 
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been argued and submitted, and the court, being now well and suffi- 
ciently advised in the premises, doth overrule said motion. 


On October 8, 1883, the following answer was filed : 


In the United States Circuit Court for the Eastern District of Ar- 
In Equity. 


123 


kansas. 


THE EQUITABLE LIFE ASSURANCE SOCIETY and Others, 


Plaintiffs, 


Vv 


THE MEMPHIS AND LITTLE Rock 


RAILROAD Company, as Reorgan- 


ized, and Others, Defendants. 


The separate answer of the Memphis and Little Rock Railroad Com- 
pany, as reorganized, to tne bill of complaint of the Equitable Life 
Assurance Society of New York and others, plaintiffs, exhibited 
against it and others, defendants. 


Making all the usual and necessary reservations, the defendant, 
the Memphis and J.ittle Rock Railroad Company, as reorganized, 
for answer to the said bill, or so much thereof as it is advised it is 
material or necessary for it to make answer unto, says that it ad- 
mits that on May 1, 1877, it executed, sold, and delivered to divers 
persons its two hundred and fifty several bonds for one thousand 
dollars each, which said bonds bore interest 2nd matured and be- 
payable, as in the original bill stated. 
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Arkansas.” 


came p ) 
It also admits that tosecure and make certain the payment 


of the principal and interest it did execute and deliver on 
the first day of May, 1877, its deed, by which it conveyed to the 
defendants, R. K Dow and Watson Matthews, and to one Wm. S. 
Pierson, all property then owned or thereafter to be acquired and 
all its income of every character, class, and description, the words 
of description used being the same copied in the said original bill. 
The defendant further admits that its said deed contained the 
covenant or provision mentioned in the said original bill upon folio 
12 therein, commencing with the words “in case default shall be 
made” and ending with the words “under the laws of the State of 


It also admits that its said deed was duly delivered to the grantees 
therein named, and that the said deed was duly and properly re- 
corded in all the counties of the State of Arkansas in which 
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copy of said deed. 


the conveyed property and every part thereof was situated, 


and it further admits the Exhibit A with said bill is a true 


Respondent further admits that after the execution of said deed 
William S. Pierson, one of the trustees and grantees therein, died, 
and that no successor to him or his trust therein has been named or 


| apt 


0Inted. 


t also admits that after the maturity of one or more of the install- 
ments of said bonds the time of payment thereof was by agreement 
between the holders of said bonds and this defendant extended for 


various periods, and also admits that it agreed and covenanted with 
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‘ . 
-the holders of said bonds wbo consented to said extension that said 
extension should in no manner’impair the validity of the trust deed 
or the obligation of the defendant to pay accrued interest upon the 
bonds named. What effect such extension had upon the pro- 
visions of said deed which authorized the holders of said 
126 _ bonds to declare the principal sums named in said bonds due 
upon default of payment of interest respondent submits to 

the court. 

Respondent, further answering, admits that the complainants are 
the holders of the bonds mentioned ‘in the bill and that said bonds 
constitute a majority of all the bonds secured by the deed aforesaid. 

It also admits that it didemake default in payment of interest due 
upon said bonds en the first day of November, 1882, and that said 
default continued from that day until the day on which the originai 
bill was filed, and still continues. 

And defendant further admits that it made default upon the in- 
stallment of interest which became due and payable on the first day 
of May, 1885, and that its default in that behalf still continues. 

further answering, respondent says that, as is hereinafter more 

specifically stated, on the second day of May, 1577, it exe- 

127} ~—s cuted _ its other bonds to the amount of two million six hun- 

dred thousand dollars, and secured payment of the same by 

a mortgage executed on that day, by which it conveved its same 
property and income to the same trustees. 

it states that sinee the execution of the said bonds it has exhib- 
ited its bill in chancery against the trustees in said last-named 
mortgage and the holders of the bonds secured thereby, so far as 
they could be ascertained, in the circuit court of the U nited States 
for the southern district of New York, praying that said bonds and 
mortyage be cancelled, for the reason, as respondent alleges, that they 
are absolutely void and were illegally issued and in violation of law. 
Should.it be decided in that cause that said bonds are valid and 
that respondent is liable tlerefor, it admits that its debts, obliga- 
tions, and liabilities largely exceed the value of its property of every 
character. 

~ Further answering, respondent admits that the said two 
128s million six hundred thousand dollars of bonds last named 

were subsequent and subordinate to the bonds held by com- 
plainants in this cause and by their co-bondholders. 

And it further admits that the mortgage by which the said two 
million six hundred thousand dollars in bonds were secured was 
executed and recorded subsequent to the mortgage by which com- 
plainants’ bonds are secured. 

It also admits that after the death of William S. Pierson, who was 
one of the trustees in this last-named deed executed May 2 2, 1877, 
Charles Moran was duly appointed trustee thereof in his stead. 

Further answering, respondent admits the rendition by the su- 
preme court of the State of Arkansas of the decree mentioned in the 
complaint, condemning part of the property conveyed by respondent 

as aforesaid for payment of a demand held by the State of 
129 Arkansas against a former owner of part of the conveyed 
premises, and foreclosing a mortgage claimed to be held 
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thereon by the State. It also admits that the said Dow, Matthews, 
and Moran, acting as trustees of the deed of May 2, 1877, did inter- 
vene and pay the amount of the decree so rendered by the supreme 
court of the State of Arkansas, which with all costs amounted to two 
hundred and thirty-nine thousand six hundred and seventy-two 
dollars and seventy-one cents. 

Further defendant admits that said Dow, Matthews, and Moran, 
as trustees of said deed of May 2, 1877, did exhibit their bill in this 
court against this defendant, praying to be subrogated to the lien of 
the State of Arkansas, and that they obtained a decree substantially 
as stated in said amended and original bill. 

Further answering, respondent also admits that said R. K. Dow 
did bring suit upon the law side of this court against this defendant 
upon a number of coupons cut and taken from said bonds issued 

subsequent and subordinate to those held by complainants, 
130 ~—s and that, as stated in the amended bill, he and other holders 
of coupons taken from said second issue of bonds have ob- 
tained judgments against this defendant at law for the amounts 


thereof. Defendant has examined the schedule giving the names 


and residences of the parties who have brought said suits and re- 
covered said judgments, and admits that said schedule contains ail 
their names and gives a true statement of the dates of the coupons 
sued on, the number of the bonds from which they were taken, and 
the date and amount of each judgment rendered. 

It also admits that among those who have brought such suits are 
R. K. Dow and Charles Moran, two of the trustees of said second or 
general mortgage, and that said R. K. Dow is also one of the parties 
to the mortgage by which complainants’ bonds are secured. 

Upon information and belief respondent also admits that Watson 
Matthews did refuse to bring suit for the foreclosure of the prefer- 
ence mortgage by which complainants’ bonds are secured as in the 

bill stated. 
131 Respondent also admits that it has no property, income, or 

effects which were not and are not conveyed by the deed of 
May 1, 1877, for the security of bonds held by complainants and 
their co-bondholders ; and. it admits that satisfaction of Judgments at 
law against it only could be had by levy and seizure of the property 
conveved for security of complainants’ bonds, or by seizure and ap- 
plication of the income of defendant, which is also conveyed for se- 
curity for complainants’ bonds. 

Respondent admits that Russell Sage also recovered judgment 
against this defendant; that the debt upon which he recovered judg- 
ment was a floating aud unsecured debt of the defendant, and that the 
property and income of the defendant is subject to no lien of said 
Sage; and it also admits that in the cause in chancery pending in 
this court, wherein Russell Sage is complainant and this defendant 
is defendant, all its income and effects have been taken and are now 
in possession of this court, by its receiver,and that this court is now 

operating the railroad of defendant by its receiver. 
132 Answering the interrogatories propounded to it in the orig- 
inal bill it answers— 
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First. It did execute the bonds and deed first in said original bill 
mentioned, and that it has no property or effects other than such 
as are by said deed conveyed. 

To the second it answers that it did make default in the payment 
of interest maturing on said bonds on the first day of November, 
1882. | 

To the third it says: It has. 

To the fourth it says: It was 

And having fully answered, Ce. | 
B. C. BROWN, 

Solicitor for Def’t. 


In testimony that the foregoing is the answer of the defendant in 
the above-entitled cause I hereby sign the same as secretary of said 
company and attach: the seal of said company thereto this 8th day 
of October, 18858. 

Attest: ; 

[SEAL. ] | JOHN W. GOODWIN, Secretary. 


135. On October 13, 1883, a motion to dismiss was filed by Dow. 


LN 
In the United States Cireuit Court for the Eastern District of Ar- 
kansas. In Equity... 


THe EqQuitaABLE LIFE ASSURANCE SOCIETY et al. 
v. | 
Memputs AND LitrLe Rock RAILROAD Company, as Reorganized. 


Comes said defendant, R. K. Dow, and moves the court to dismiss 
this suit, because it appears on the face of the bill herein that this 
court has no jurisdiction of this cause. 


’ U. M. & G. B. ROSE, Sol’s. 
And on Oct. 23, 1883, as follows 


EQuITABLE LIFE ASSURANCE SocreTy et als. 


ay 
8. 
MerEnMPHIS & LitTtLeE Rock RAILROAD Company, as Reorgan- on 
ized, et al. 
154 On this day comes R. K. Dow, by U. M. Rose, his solicitor, 


and also come the complainants by J. M. Rose, their solicitor, 
and the motion to dismiss ,the bill of complaint herein is argued ; 
and, the court being well and sufficiently advised in the premises, 
doth overrule the same. 

And it is further ordered that the defendants, Watson Matthews 
and R. K. Dow, have thirty. days from this date to file their answer 
in this cause, and said complainants file their motion for the appoint- 
ment of a receiver. 
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Which motion is as follows : 
Motion for the Appointment of a Receiver. 


United States Circuit Court for the Eastern District of Arkansas. 
: In Chancery. : 


THE EQuITABLE LIFE ASSURANCE SOCIETY ef als. 
Vv. 
THe MempuHis AND LitTLE Rock RatLRoap Company, as Reorgan- 
ized, et al. 


135 Come the complainants, by their solicitor, and ask the 

court that E. K. Sibley, who is now the receiver of the prop- 
erty of the defendant railroad company in the case of Russell Sage 
v. The Memphis and Little Rock Railroad Company, as reorganized , 
now pending in this court, be appointed receiver in this cause, and 
that he take charge of the railroad and property and the defendant 
railroad company and operate the same, and pay the net income of 
said road into court until the bonds of complainants and their co- 
bondholders are paid. 

J. M. ROSE, 


Sol. for Complainants. 


On November 7, 1883, the answer of Dow and Matthews was filed. 


In the United States Circuit Court for the Eastern District of Ar- 
kansas. In Equity. 


THE EQuITABLE LIFE ASSURANCE Society eéé al., Plaintiffs, 


v. 

THe Mempuis & Littie Rock RAILRoap Company é al., Defend- 
ants. 

136 Come the said defendants, Dow and Matthews, and saving 


and reserving unto themselves all manner of advantage to be 
had or taken of the many errors and insufficienc-es in said bill con- 
tained, for answer thereunto they say— 7 | 

That they admit the issue of bonds and the execution of the 
mortgages named in said bill; that the mortgages were duly re- 
corded and that copies of them are filed with the bill; that said 
Pierson has since died, and that said Moran has been appointed 
trustee in his stead, and that they and said Moran are now acting 
as trustees under said mortgage. Defendants do not know whether 
the plaintiffs own any of said bonds or not, and have no informa- 
tion on the subject save what is derived from said bill. 

Defendants deny that said railroad company is insolvent and deny 
that its liabilities exceed the value of its assets; they deny that they 
have placed themselves in hostility to the other bondholders or to 

said plaintiffs. 
137 They admit the foreclosure proceedings in favor of the 
State of Arkansas, and that they and said Moran paid off said 
decree in order to protect the property in their hands as trustees 
7—115 2 
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under the mortgage of May 2, 1877; that they then filed a bill in 
this court asking that they be subrogated to the rights of the State 
under its decree of foreclosure, and that the road of the said railroad 
company might be sold for the repayment of .the money paid by 
them to the State. No bondholder was made a party to said suit. 
A final decree was rendered in that suit in favor of the plaintiffs 
therein, subrogating them to the rights of the State under its decree 
for the amount paid by them to the State, with interest, and against 
said railroad company for the costs and expenses of the suit, and 
the railroad as described in the decree in favor of the State was 
directed to be sold, but subject to the rights of the persons holding 
bonds secured by said mortgages of May Ist and May 2nd, 
138 =: 1877, the plaintiffs therein waiving all claim to priority over 
them, believing that the property embraced in their decree 
would be of sufticient value to pay off said decree when sold subject 
to both of said mortgages. Defendant Dow has sued at law on cer- 
tain coupons of the bonds of May 2, 1877, owned by him, and has 
advised some of his friends to do the same thing for their better se- 
curity, and he and several others have recovered judgments on said 
coupons in this court against said railroad company, but they have 
not sued out executions on any of said judgments, nor had they any 
intention of doing so; but they have severally filed bills, on the 
equity side of this court, setting up said judgments and asking that 
the road and other property of the said company may be sold to pay 
off said judgments, or that a receiver may be appointed to pay them 
out of the net earnings of the company, but asking that if said prop- 
erty is sold it may be sold oe to the lien of the said mortgages 
of May 1 and May 2, 1877. 
139 As to the interrogatories propounded in said bill defend- 
ants answer the first three asked of them in the affirmative. 

The fourth has been already answered above. 

The 5th they decline to: answer, as it asks them to give their 
opinion as to the effect of a decree which speaks for itself ; and as 
to those asked of said Dow he declines to answer those numbered 1, 
2, & 3 because they are impertinent and irrelevant. 

To the 4th he says that he knows of no property belonging to said 

railroad company not embraced in the mortg gage of May 1, ‘1877. 

The 5th he has already answered. He has no intention of having 
any such execution issued. 

As to the amendment filed to said bill these defendants admit the 
bringing of said suit by said railroad company in the United 

States circuit court for the southern district of New York ; 
140 said suit is still pending. Defendant’s also admit that in the 

suit brought by said trustees for subrogation to the rights of 
the State of Arkansas said railroad company by its answer claimed 
that the bonds secured by the mortgage of May 2, 1877, were void 
for want of consideration, and that it filed a cross-bill in the same 
suit, setting up the same matter and praying for a cancellation of 
said. last-named mortgage, and that in the final decree in that case 
the praver of the original bill was granted, and said cross-bill was 
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dismissed for want of equity; froin which decree said railroad com- 
pany appealed. 

As to the allegations in said amendment as to the suit brought by 
Russell Sage these defendants admit them. — 

It is not true, as stated in said amendment, that these defendants 
have refused to bring a suit to foreclose said mortgage of May 1, 
1877.. On the contrary, they have brought a suit for that purpose, 
which is now pending on the chancery side of this court. 

And, having fully answered, these defendants — that they may be 
hence dismissed with their costs. 


141 And on Dec. 3, 1883, motion to consolidate and replication 
were filed. 


U.S. Cireuit Court, E. Dist. Ark. In Chancery. 


THe EQuITABLE LIFE ASSURANCE SOCIETY ef al. - 
v. 
THe MEMPHIs AND LITTLE Rock RAILROAD ComMPANy, as Reorganized, 
R. K. Dow, and Watson MAtTruews. 


Come said defendants Dow and Matthews and move that this 
cause be consolidated with that of R. K. Dow, Watson Matthews, 
and Charles Moran against said railroad company, No. 5438, on the 
chancery docket now pending in this court. : 


U. M. & G. B. ROSE, Sol’s. 


In the Cireuit Court of the United States, Eastern District of 


Arkansas. 
THE EquitABLE LIFE AssURANCE SoclETY oF NEW York ef al., 
Compl't, 
vs. 
142 . THE MEMPHIS AND LITTLE Rock R. R. Co. e¢ al., Def ’ts. 


The replication of the Equitable Life Assurance Society ef al, 
complainants, to the answer of R. K. Dow and Watson Matthews, 
defendants. 


These repliants, saving 'and reserving unto themselves, now and 
at all times hereafter, all and all manner of benefit and advantage 
of exception which may be had or taken to the manifold insuffi- 
ciencies of the said answer, for replication thereunto say that they 
will aver, maintain, and prove their said bill of complaint to be 
true, certain, and sufficient in law to be answered unto, and that the 
said answer of the said defendants is uncertain, untrue, and insuffi- 
cient to be replied unto by these repliants, without this, that any 
other matter or thing whatsoever in said answer contained material 
or effectual in law to be replied unto and not herein and hereby 
well and sufficiently confessed or avoided, traversed or denied, is 


true. 
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143 All which matters and things these repliants are and will 
be ready to aver, maintain, and prove as this honorable court 
shall direct, and humbly pray as in and by their said bill they have 


already prayed. 
J. M. ROSE, 
Sol. for PUffs. 
On Dec. 19, 1883, as follows: : 


EQuITABLE LIFE ASSURANCE SOCIETY 
v. 
Mempnis & Uittte Rock R. R. Co. 

Comes the complainant by J. M. Rose, Esq., its solicitor,and come 
the defendants by U. M. & G. B. Rose, Esqs., their solicitors, and the 
court being being now well and sufticiently advised of the matters 
arising on defendants’ motion to consolidate this cause with that of 
R. K. Dow and Watson Matthews against said railroad Co., No. 543, 
doth consider that the same Se overruled. 


On March 20, 1884, a motion to consolidate was filed. 


144 In the United States Circuit Court for the Eastern District 
of Arkansas. In Equity. 


THE EQUITABLE LIFE,ASSURANCE SOCIETY, Plaintiff, 


a ee 
Memrutis AND Littte Rock RaILroap Company, as Reorganized, 
Defendants. 


Come said plaintiff and show- the court that this case and that of 
R. Kk. Dow, Watson Matthews, and Charles Moran against the same 
defendants, now pending in this court on the same side of the docket, 
involves the same controversy and no other. It therefore prays 
that said two causes may be consolidated for the purpose of making 
one decree in both. 

March 20, 1884. 

U. M. & G. B. ROSE 


| Solicitors. 
And on April 4, 1884, as follows 
145 . EaquiITABLeE LIFE ASSURANCE SOCIETY e¢ al. 
Vv. a 
- 28. 


THe Menmpuis Anb LittLeE Rock RaItroap Company, R. K. 
Dow, and Watson MATTHEWS. 


On this day came said plaiatiffs by J. M. Rose, their solicitor, and 
also came the defendants, Dow and Matthews, by U. M. & G. B. 
Rose, their solicitors, and also came the said defendant, The Mem- 
phis and Little Rock Railroad Company, as reorganized, by B. C. 
Brown, its solicitor, and this cause is submitted on final hearing ; 
and it now appearing to the court that there is no evidence to sus- 
tain the charges made in the bill herein against said Dow and Mat- 
thews, it is now ordered and considered that said bill be dismissed 
as to them, and the said Dow and Matthews recover their costs 


herein. 
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EQUITABLE LIFE ASSURANCE SOCIETY ef al. ) 
528. 


v. 
THE MEMPHIS AND LITTLE Rock RAILROAD ComPANY et al. § 


146 On this day came the plaintiffs by J. W. Rose, their solici- 

tor, and also came R. K. Dow and Watson Matthews, and the 
motion of said Dow and Matthews to have this suit consolidated 
with No. 543 on the chancery docket, wherein said Dow and Mat- 
thews are plaintiffs and said Railroad Company is defendant, hav- 
ing been duly considered by the court, it is now ordered that said 
two suits be, and they are hereby, consolidated for the purpose of 
having one final decree in both suits, which final decree shall be 
rendered in the case of said Dow and Matthews against the railroad 
company. : 


And on May 35, 1884, as follows: 
R. K. Dow ef al. 


v. 
Mempuis & Littte Rock Rattroap Co., €c. 


On this day came the Equitable Life Assurance Society of New 

York, H.G. Marquand, Alanson Trask, D. W. McWilliams, and Vir- 

ginia M. F. Monroe, by J. M. Rose, Esq., their solicitor, and 

147 _—sipray an appeal to the Supreme Court of the United States 

from the decree of this court dismissing their bill against R. 

K. Dow and Watson Matthews and consolidating the same with 

the bill in this cause and ordering the property sold subject to the 

lien of the general mortgage and of the decree of this court subro- 

gating Dow and Matthews to the rights of the State of Arkansas, 
which appeal is granted. 


The following deposition was filed in the case: 


In the United States Circuit Court for the Eastern District of 
Arkansas. ; 


THE E@vUITABLE LIFE ASSURANCE SOCIETY ef all. 
vs. 
THe MempuHis & LittLte Rock RAILROAD Company, as _ Reorgan- 
ized, et als. 


STATE OF NEw YORK, 
Southern District of New York, County of New York, 


148 I hereby certify that on this 15th day of January, 1884, 

before me, Herbert E. Dickson, a notary public in and for the 
county of New York and State of New York, at my office, No. 195 
Broadway, in the city of New York, county of New York, and State 
of New York, personally appeared before me, pursuant to the agree- 
ment and notice hereto annexed, between the hours of 9 a. m. and 
4 p.m., John F. Dillon, and Melville Egleston, Esquire, appeared as 
counsel for plaintiff- and John M. Bowers, Esquire, appeared as 
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counsel for certain defendants; and the said John F. Dillon, being 

by me first duly cautioned and sworn to testify to the whole truth 

and being carefully examined, deposed and said as appears by the 

deposition hereto annexed. 

And I further certify that the deposition was then and there re- 
duced to writing by me, and was, yfter it had been reduced to writing, 
subscribed by the witness, and the same has been retained by me 
for the purpose of sealing up and directing the same to the clerk of 

the court, as required by law. | 
149 | And TI further certify that the reason why said deposition 
' was taken was that the said witness resides at New York 
city, more than one hundred miles from the place where this cause 
is to be tried. , 

And I do further certify that Iam not of counsel or attorney to 
either of the parties, nor am [ interested in the event of the cause. 

And I do further certify that the fee for taking said deposition, 
$—, has been paid to me by the —, and the same is just and reason- 
able. | P ) 

In testimony whereof [ have hereunto set my hand and official 
seal at the city of New York, in the county of New York and State 
of New York, this 15th day of January, 1884. 

[SEAL. ] HERBERT E. DICKSON, 
Notary Public, City and County of N.Y. 


In the United States Circuit Court, Eastern District of Arkansas. 


THe EquiITaBLE LIFE ASSURANCE SOcIETY et al. 
vs. 
150 Tue Mempuis anv Littie Rock RaiLroap Co., as Reorgan- 
ized, ef al. i 


STATE OF NEw YorK; 
Southern District of New York, County of New York, f 88 

Joun F. DILton, a witness called on behalf of the plaintiff- herein 
and residing at New York city, more than one hundred miles from 
the place where this cause is to be tried, being duly cautioned and 
sworn to tell the whole truth and being carefully examined, de- 
poses and says as follows: 


Direct examination by MELVILLE EGLESTON : 


Q. State your name, age, residence, and occupation. | 
A. John F. Dillon; lawful age; residence, New York ; occupa- 
tion, attorney-at-law. : 
Q. State whether you know Watson Matthews; and, if so, how 
long have you known him ? 
A. I know Watson Matthews, and have known him for a year or 
more. ¢ 
Q. State what official position, if any, he occupies in re- 
151 gard to the mortgage executed by the Memphis and Little 
Rock Railroad Company, as reorganized, dated May 1, 1877, 
generally known as the preference mortgage. _ 
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__ Objected to on the part of the defendant- on the ground that refer- 
ence to the instrument itself will show what position Ww atson Mat- 
thews occupied. 


A. My understanding is that he is one of the trustees therein, and 
I had an interview with him based upon that understanding. 

Q. State whether you had any conversation with him in regard to 
foreclosing that mortgage and restraining Dow from prosecuting 
suits against said company ; and, if so, when and where such con- 
versation was had, and state fully what it was. 


Objected to on the part of the defendant- as immaterial, irrelevant, 
and incompetent. 


A. I was requested by Governor John C. Brown or B. C. Brown— 
Ido not recollect which—to see Watson Matthews. I sent 

152 ~—s for him and had an interview with him on the 11th day of 
May, 1883. The result of that interview I embodied in a dis- 

patch to John C. Brown of that date, written immediately after the 
interview, which dispatch, so far as relates to this matter, reads as 


follows: 
“NEw York, May 11th (1888). 
“ John C. Brown, St. Louis: 


“Have seen Watson Matthews. He says he has given Dow power 
of attorney and signed certain papers in suit here, so that he cannot 
file‘a bill against Dow and others for waste, and that the above may 
be taken and alleged as his refusal to do so.’ 


I had such a conversation and that was the result of what he said 
to me and is correctly embodied in the dispatch which I have read, 
copied above from my letter-press copy; I have not the original. 


Mr. Bowers: I move to strike out those portions of the answer 
wherein witness states how the conversation was brought 

153 about, whether at the request of Mr. Brown or of any other 
person, and to sirike out the contents of the dispatch offered 

in evidence by this answer. I object to the portions of the answer 
hereinbefore particularly referred to, and I object — the entire 
answer as irrelevant, incompetent, and immaterial and as having 
mixed verbal conversation with copies of documents, the, originals 
of which are not produced, in such a manner as to prevent my 
‘ properly separating the different parts of the answer and properly 
stating the objections to the court, which I would otherwise be en- 
titled to make. For these reasons I object to it as to form in whole 
and to each and every part thereof. 


Cross-examination : ; 


By Mr. Bowers: Where was this conversation held ? 
A. In an adjoining room, 195 Broadway. 
— XQ. How did Mr. Matthews happen to be there? 
154 A. I think some one in the office dropped him a fate to call; 
that is my recollection. 
X Q. What did you request him to do? 


@ 
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A. To bring a suit against Dow and others as stated in the dis- 
patch. Whatever is stated in that dispatch is true. It was written 
at the time. | 

X Q. Was that before the commencement of this action ? 

A. Ido not know. The dispatch was sent the same day, the 11th 
of May. 

X af Did you ever ask Mr. Dow to bring any such suit ? 

A. No, sir. 3 | 

X Q. Do you know Mr. Dow ? 

A. Yes, sir. 

X Q. Do you know whether he has been in the city during the 
past year? 

A. Yes, sir; I have seen — once or twice here at this office. I 


have no doubt he has been. 
| JOHN F. DILLON. 


Subscribed and sworn to before me this 15th day of January, A. 
D. 1884. | . 
[SEAL. ] » HERBERT E. DICKSON, 
Notary Public, City and County New York. 


155 UNITED STATES OF AMERICA, 
: Eastern District of Arkansas: 


I, Ralph L. Goodrich, clerk ef the circuit court of the United 
States for the eastern district of Arkansas, in the eighth circuit, 
hereby certify that the foregoing writings annexed to this certificate 
are true, correct, and compared copies of the original remaining of 
record in my office. 

In witness whereof I] have hereunto set my hand and the seal of 
said court this first (1st) day of August, in the year of our Lord one 
thousand eight hundred and eighty-four, and of the Independence 
of the United States of America the one hundred and ninth. 

[The Seal of the Circuit Court, Arkansas District, U. S. A.] 
RALPH L. GOODRICH, Clerk, 
By W. P. FEILD, D. C. : 


Endorsed on cover: E. Arkansas C. C. U. S. No. 115. The 
Memphis & Little Rock Railrdad Company (as reorganized), ap- 
pellant, vs. Robert K. Dow and Watson Matthews, trustees. Filed 


16th October, 1884. No. 164. Robert K. Dow and Watson Mat- ° 


thews, trustees, appellants, vs. The Memphis & Little Rock Railroad 
Company (as reorganized). Filed 30th October, 1884. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1884. _ | 
No. 990. -¥29--% 


*<@ 


THE MEMPHIS « LITTLE ROCK RAILROAD COMPANY 
(AS REORGANIZED), APPELLANT, 
US. 
ROBERT K. DOW, WATSON MATTHEWS, AND CHARLES 
MORAN, TRUSTEES. 


oe 


FILED OCTOBER 18, 1884. 


No. te 772-2 42-165 ; 


ROBERT K. DOW, WATSON MATTHEWS, AND CHARLES 
MORAN, TRUSTEES, APPELLANTS, 


US. 4} 


THE MEMPHIS & LITTLE ROCK RAILROAD COMPANY 
(AS REORGANIZED.) 


FILED OCTOBER 30, 1884. 


APPEALS FROM THE CIRCUIT COURT.OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF ARKANSAS. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1884. _ 
No. 1120. 


THE MEMPHIS & LITTLE ROCK RAILROAD COMPANY 
i (AS REORGANIZED), APPELLANT, 
| us. 
ROBERT K. DOW, WATSON MATTHEWS, AND CHARLES 
MORAN, TRUSTEES. 


FILED OCTOBER 18, 1884. 


No. 1184. 
ROBERT K. DOW, WATSON MATTHEWS, AND CHARLES 
MORAN, TRUSTEES, APPELLANTS, 
Us. 


THE MEMPHIS & LITTLE ROCK RAILROAD COMPANY 
(AS REORGANIZED.) 


FILED OCTOBER 30, 1884. 


APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
aan EASTERN DISTRICT OF ARKANSAS. 
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1. Usirep States or America, Eastern District of Arkansas : 
Be it remembered that on the 27th day of February, 1884, came 
Into the office of the clerk of the circuit court of the United States 
for the eastern district of Arkansas R. kK. Dow, Watson Matthews, 
and Charles Moran, by U. M. & G. B. Rose, their solicitors, and filed 
therein their bill of complaint against the Memphis and Little’-Rock 
Railroad Company, as reorganized, which bill of complaint is as fol- 
lows: 
2 Printed Copy of Bill. 
In the United States Circuit Court for the Eastern District of 
Arkansas. 
Roserr kK. Dow, Watson Matrrurews, and CHartes Moran, 
Plaintiffs, 
e. : 
THE Mewruts anp Littte Rock RatLtroap Company (as reorgan- 
ized), Defendant. 


Original Bill. 


Filed Feb. 27, 1SS4. RALPH L. GOODRICH, Clerk. 


Co 


Original Bill. 


In the United States Circuit Court for the Eastern District of 


Arkansas. 

Rospert Kk. Dow, Watson Marrurws, and Cuar.tes Moran, 
Plaintiffs, 

; 


Tue Mempnis ANd Litrre Rock RatLroap Company (as reoryan- 
ized), Deten dant. 
To the judges of said court in chancery sitting : 

Your orators, Robert K. Dow, who is a citizen of the State of 
New Hampshire, Watson Matthews, who is a citizen of the State of 
New Jersey, and Charles Moran, who is a citizen of the State of 
New York, bring this their bill of complaint against the Memphis and 
Little Rock Railroad Company (as reorganized); which 1s a corpora- 
tion created by the laws of the State of Arkansas, and organized 
thereunder, and respectfully show, as follows : 

That the Memphis and Little Rock Railroad Company was a cor- 

poration created by an act of the General Assembly of the 
4 State of Arkansas, entitled “An act to incorporate the Mem- 

phis and Little Rock Railroad Company,” approved January 
11, 1853, the object and aim of said corporation being to build a 
railroad between the citv of Memphis, in the State of Tennessee, 
and Little Rock, in the State of Arkansas, power being thereby 
given to said company to borrow money for the purpose of building 
and equipping said road on the credit of the company, and on the 
mortgage of its charter and works; all which will be seen by a copy 
1—1120 
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ont 


of said act herewith filed, marked Extuibit .A, and made part . 

hercot . 
That in order to build and equip the proposed road aforesaid the i 

said Memphis and L tthe Rock Railroad Company borrowed money, 

and to secure the same issued, on the first day of May, 1860, thir- ’ 


teen hunebred saad of that date, each being tor the sum of one 
thousand dollars, pay: sible on the ica dav of May, 1890, to bearer, 


With interest at the rate of efeht per centum= per annum, pay: able , 
semi-annuialiv, and that zs order to secure the payment of said : 
bonds the said) Memphis and Litthe Roek Railroad Company did, =~ 
on the first day of Miavy, S60, execute its certam deed of trust, or : 
orteave, io Salil Late, Robert (°, Brinkley ana (reoree (’, Watkins, 6 


whereby it conveyed to then the sate road, Its road-bed, richt of 
way, and all works or rolling steck of or belonging to said company, ’ 
tovether with the charter by which said company was incorporated 
and under which it was organized, and all the rights, privileges, 
and franchises thereof, and also all the land lying in the State of 
Arkansas granted to the said Memphis and Little Rock Rail- 


rod Company by the State of Arkansas, upon condition ™ 
D that if said bonds and the interest thereon should be paid 
according to their tenor and effect, then said conveyance ip 


should) be yvotd, which morteage Was duly recorded in the several 
counties In which said company owned any of said property before 
the tenth day of January, IS61,on which day the said Memphis 
and Litthe Rock Railroad Company borrowed from the State of 
Arkansas the sum of one hundred thousand dollars, agreeing to re- 
pay the same ten years after that date, with interest thereon trom 
said date until paid at the rate of eight per centum perannum, To 


secure the same the satd railroad company executed its Mortgage of ~ 
that date to the State of Arkansas, by Which it conveyed to the  f 
State the Memphis and Little Rock railroad, and the rolling stock 

of said road, conditioned that said econvevance should) be void in r 


CASC sald Sunn oft Money should he pric as fore sald. 
That on the twentyv-eighth dav of June, 1875, William Ss. Pierson 
ana VoOur orators, Dow and Matthews. tiled a hill In this court to y 
foreclose a deed of trust executed to them by the Memphis and Little 
Rock Railway Company, a corporation then holding said read and 
other property In subordination to said mortgages to Tate, Brinkley, 
and Watkins, and to the Stute of Arkansas as aforesaid, hy Which 
they claimed as trustees entitled to have the said read and other 
property sold for the payment of certain bonds issued by said rail- 
wav company. That, pending said suit, said bill was amended by 
making the trustees of the sad mortgage { M: ay 1, 1So, parties 
plaintiff, and making said Memphis and 1. ttle Rock Railroad Com- 
pany a detendant therein, and praving for a foreclosure of said last- 
hamed mortyace. | 
fF That ona tinal hearing of said cause, on the twenty-first 
dav of November, IS76, a final deeree was rendered in this 
court foreclosing said mortgage of. Mav 1, IS6O, and directing sel 
road, charter, and other property named in sald mortgage of Mi av 1, 
1860, the same being a first lien on the same, to be sold Yor the pay- 
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ment of the debts secured by it; under which decree said road, 
charter, and other property were sold by a commissioner appointed 
in said cause, and bought in by said Pierson, Dow, ahd Matthews 
for the use of the holders of the bonds issued by : said Memphis and 
Little Rock Railway Company, who organized the defendant com- 
pany, the Memphis and Little Rock Railroad € ompany (as reorgan- 
ized), which has acquired said road, charter, and other property men- 
tioned in said mortgage of May 1, 1860, together with all the other 
property hereinafter mentioned, and has been in possession of them 
ever since, save and during the time that said road has been oper- 
ated by a receiver. 

That on the first day of May, 1877, the said defendant executed 
to William S. Pierson, and unto your orators, Dow and Matthews, a 
mortgage of that date, reciting the issue by the defendant of bonds 
to the amount of two hundred and _ fifty thousand dollars, and con- 
veving to said Pierson, Dow, and Matthews, as trustees, the charter 
of the defendant, with all its rights, powers, privileges, immunities, 
and franchises, and its railroad and rights of way, and its connec- 
tions, with allof its other property, conditioned that said conveyance 

should be void in ease said bonds should be paid aecording 
‘ to their tenor and effect, as will be seen by reference to a copy 
of said mortgage herewith filed, as Exhibit B,and made part 
hereot. 

That this was the first len created against said) property by the 
defendant. 

That on the second day of May, 1877, the defendant executed its 
“CC ‘ond mMortw@ave or deed of trust tosaid Pierson, Dow and Matthews, 
reciting the issue of bonds by it of that date, amounting in the ag- 
eregate tothe sum of twenty-six hundred. thousand dollars, issued 
for the purpose of raising money for the construction and equip- 
ment of said railroad, and conveying to said Pierson, Dow and 
Matthews, as trustees therein named, and their successor or success- 
ors, and jis survivor or survivors, and assigns, forever, all and 
singular, the railroad and rights of wav. from the west bank of the 
Mississippi river, nor near Hopetield, in the county of! Crittenden 
and State of Arkansas, to Litthe Rock, in the county of Pulaski and 
Stateof Arkansas, with the connections of the said railroad with the 
Cairo and Fulton railroad and the Litthe Rock and Fort Smith rail- 
road, and anv railroad depots or rights of Way in the city ot Mem- 
phis, State of Tennessee, belonging to said railroad company, and 
all rails, trestles, thes, tracks, side tracks, switches, depots, stations, 
buildings, water tanks, machine shops, car houses, engine houses, 
warehouses, workshops, superstructures, ohgines, cars, Wagons, ma- 
chinery, tools, boats, whart-boats, inclines, oil, fuel, supples and 
equipments, Which said defendant then owned, or might thereafter 
acquire or become entitled to, In the States of Arkansas and Ten- 
nessee, or elsewhere, pertaining to the main line of said road from 

Memphis to Little Rock : and also, all and singular, all lands, 
S real estate, property of every kind, real, pe rsonal, or mixed, 
books of account, records, muniments, yt evidences of title, 
and choses in action, which were then owned or might thereafter 
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be acquire by said defendant: and also the charters, franchises, 
rights, privileges, zind immunities, cluding the rignt of france -hise 
to be a corporation, which the said) dete ndant then possessed or 
owned, or which it might thereafter own or acquire, In the States of 
Arkansas or Tennessee. or elsewhere: and also all) the rents, in- 
come, Issues, tolls, profits, receipts, moneys, rights, benefits, and ad- 
Vahtages hreacl, received, avy derived hy the said defendant trom its 
railrond or other properey, ci} 11) any Gofiiey Wi Whiatsoever: to have 
and to hold the same ite the said) Dow, Pierson, and Matthews, as 
trustees as aforesaid, ane ante their steeessor or successors, survivor 
or survivors, and assigus, forever: conditioned that the said convey- 
ance shoul ) be votd tn ease said) beneds should be pari according to 
their tenor and effect. Aged rt Wiis farther stipulated therein that 
said iitabons hiiedit appoint anid ‘omiplov, at the eX pelse of the said 
trast estate. all sueh seer oeeen: avents, clerks, cashiers, 
book-keepers, chytneers, or other agents, as might reasonably be 
necessary, in the execution of any of said trusts, and that they might 
fix their conimpensation: providing. further, that said de fendant 
should, from: time, as deurred, pay all charges, costs, expenses, and 
compensation of sada trustees ane therm successors and <urvivors, n 
and about or vor the exeention of said trust, and that it should, in 
all things, keep said) trustees or their successors fully indemnitied 

snd saved harniless of, from, and against all costs, damyges, 
() charges, and expenses which said trustees or thei successors 

night sustam or be put to in consequence of accepting said 
trust, orof anything that might be done or omitted to be done under 
it, saving only such damages as might arise from any culpable act 
or neglect of said trustees: all of which will be seen by reference to 
a copy of said mortgage herewith filed, marked Exhibit C. and made 
part hereot, 

Both of said morteages were duly filed and recorded in the record- 
ers offices of the various counties mn which said) property is. sit- 
uated, 3 

Moreover, by =a Mmolteace of Mav 2. 1ST7, it was further stipu- 
lated as follows: Rake 

‘That so long as said party of the first part (meaning said defend- 
ant) shall not make default in the payment of either principal or 
Interest on any of the aforesaid hones nie COUPONS as the same may 
respectively become die anal pavable, and shill faithfully pe riorm 
the conditions and stipulations of this indenture, said party of the 
first part shall be entitled to retain the possession of the railroad and 
other property hereby conve ‘ved, and receive and enjoy the income 
thereot.” 

Said Pierson having afterwards died, FL FL. Cossitt, Henrv Tal- 
madee, Peter Geddes, Alfred Sully. vour orator. Dow. and John L. 
Farwell, filed their bill on the chancery =e of this court against 
the defendant herem, showing that they were ‘severally owners of 
bonds secured by said mortgage of Mav >? IS77. and that said Pier- 
son had de parted this life, ; ig praving that a suceessor might be 

ay) pointe «din his plac eo: to which snit the defendant entered 
10° its appearance, and on the fifth day of October, 1880, by con- 
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sent of parties, a final decree was rendered in said cause, on 
the petition of more than one-third of the holders of the bonds, se- 
cured by said last-named mortgage in value then outstanding, by 
which it was considered that vour orator, said Moran, should be, 
and was appointed a trustee under said mortgage, In heu of said 
William S. Pierson. That vour orator, Moran, has since accepted said 
trust, and is now acting as such trustee. 

That on the twenty-ninth dav of November, 1875, the State of 
Arkansas filed her complaint in the Pulaski chancery court against 
the Memphis and Little Rock Railroad Company and others, setting 
up the execution of the mortgage to the State, above referred to, 
dated January 10, 1S61, stating that nothing had been paid on the 
debt secured thereby, and praying for a decree of toreclosure, and 
that the property conveyed thereby might be sold) for the payment 
of said debt. 

That afterwards the defendent herem appled to be made a party 
defendant in said suit, it being in the exclusive possession of the 
property mortgaged tothe State: which appleation was granted, and 
that thereupon the said defendant herein answered said complaint 
and said cause proceeded to a final hearing, upon which it was by 
sald chancery court considered and decreed on the 22d day of De- 
cember, S79, that the defendants therein pay to the State the sum 
of two hundred and two thousand one hundred and thirty-three dol- 
lars and thirty-two cents, with costs of suit, with interest on the sum 
decreed : or that in default thereof, the property thus mortgaged tothe 

State should be sold; from which decree the defendant herein 
11 appealed tothe supreme courtof the State of Arkansas, wherein 

thesame cause Gime on tor hearme onthe fourth day of March, 
ISS2, and it was by the supreme court considered and decreed that un- 
less the appellants in said cause, or some one for them, should pay to 
the commissioner of said court the sam of two hundred and two 
thousand one hundred and thirtv-three dollars and thirty-two cents, 
with interest on said sum from the 22d dav of December, 1879, un- 
til the time of such payment, at the rate of eight per centum ver 
annum, and all the costs in said cause in said chancery court, on or 
before the 50th dav of March, ISS2. said commissioner should pro- 
ceed on the dav last aforesaid to sell the property mortgaged to the 
‘State by the Memphis and Litthe Rock Railroad Company as afore- 
said, for cash, to the highest bidder. 

That as all of said property mortgaged to the State.of Arkansas 
was about to be sold under said decree, and the defendant herein 
declined and neglected to pay said sums name lin said décree, vour 
orators, acting as trustees under said mortgage of Mav 2.1877, were 
compelled to pay off said decree in order to protect the rights of the 
holders of the bonds and coupons secured by said mortgage of May 
2, INSTT. Accordingly, on the 2oth dav of March, 1SS2, your 
orators, acting as aforesaid, did pay off said decree, amounting to 
S250.672.7 1. 3 

Your orators thereupon, on the 2sth day of April, 1882, filed 
their bill on the chancery side of this court, agaist the defendant 
herein, setting up specifically all of the foregoing facts, and prayed 
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that they, as trustees as aforesaid, might be subrogated to the 
12 richts of the State of A rkahsas under sald Aeeree of the =U- 
preme court of that State, and that in default of the payment 
of said sum by said defendant, the property embraced tn said mort- 


gage might be sold and its proceeds applied to the repayment of 


said HOHE Ss, | 
~The defendant herein filed an answer in said cause, ino which it 
admitted all the facts here:mbetore stated. but allewed that satd bonds 
of May 2, IST7, and the morteage securing the same, were obtained 
by fraud, and that they were illegal and without any consideration, 
Said defendant also in said) suit filed a cross-bill against vour ora- 
tors, setting up the same matters as those stated in said answer, and 
praved therein that said bonds and mortgage last named might be 
cancelled. 

Your orators in sid suit excepted to said answer, because it showed 


no defense to said suit. nnd demurred to said cross-bill, beeause it 


showed no-equity on its face. — | 

Ona final hearing, a decree was rendered in said cause on the 
12th day of May, ISS3, dismissing said cross-bill for want of equity, 
and granting vour orators the relief prayed by them in their said 
bill, whieh decree remains of record in this court, in full foree and 
unreversed., ) 

A copy of said bill, answer, and cross-bill are herewith filed, 
marked Exhibits D, Ey and Py and they are made part thereof, 

About the same time that said defendant filed said answer and cross- 
bill in this court, it filed in the United States circuit court for the 

southern district of New York, in chancery, its bill against 
I vour orators, setting up the same matters as stated in said 
eross-bill, and praving the same relief praved for therein, a 

copy of which bill, with the exhibits, is herewith filed and marked 
Exhibit Ge: which bill was answered by vour orators, denving the 
fraud, ilegalitv, and want of consideration allewed in said bill 

Said suit came on for final hearing on the Lith dav of February, 
ISS4d. and said bill of said) defeneant herein was by said court dis- 
missed for want of equity, which deeree remains m fall force and 
unreversed, as will appear by a eopy thereof to be herewith filed as 
elexhibit EH. 3 

In its. answer and eross-bill filed tn said) suit, brought im this 
court, and inits bill filed in New York, the defendant alleged that 
all the property covered by said morteawe of May 2d, S77, was of 
far less value than the amount of the bonds secured thereby. 

Attached to said) bonds, secured hy snd Mortgage of Mav Jd, 
IS77. are coupons for semi-annual interest thereon to the time of 
the maturing of said bonds (which will be on the first dav of July, 
1907), at the rate of S per contin per annum, pavable on the first 
days of January and July in-each vear. | 

Said defendant, with the Vitention of defrauding the holders of 
sald bonds and coupons, las refused, under the talse pretences afore- 
said that said bonds and mortgage were procured bv fraud, and 
Hlegal and without consideration—has refused to pay the said cou- 
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pons falling due July 1, 1882, and all that have matured since that 
time, and they now remain wholly unpaid. 
On the 24th day ef June, 1582, said defendant contessed 
14 a judement in this court im favor of Russell Sage, who is a 
large owner of its stock, for the sum of $125,921.15. On the 
same day said Sage tiled his complaint mm the Pulaski chancery 
court, held in the city of Litthe Rock, against the detendant herein, 
setting forth therein the recovery of said Judgment, and alleging 
that all the property and assets of said Company were mortgaged for 
more than thetr value, and praying for the appomtment of a re- 
ceiver to take charge of said road and to Operate it. and for the pray 
ment of said judgement out of its net carnings. 

On the same day that said) complaint was filed the defendant en- 
tered its appearance thereto, and consented to the appomtment of a 
receiver, and the court at once appotnted a receiver as prayed ; and 
by the mutual consent of the parties thereto one E. ht. Sibley, who 
Was the general manager of the defendant herem, was appomted as 
such receiver, and, upon the execution of a bond in the penal sum 
of So0,000, was directed by sald Pregnant court to take charge of 
said road as receiver and operate it, which he according did on said 
24th day of June, 1882. 

Said suit between saidgSage and said defendant was wholly col- 
lusive, and was begun Bad maintained with no other view than 
that of avoiding the pawment of its debts, and particularly the in- 
terest ace ruing on its said: bonds. 

Said cause was afterwards removed to this court, and said recelver 
was continued, by the mutual consent of the parties thereto, until 
the 3rd day of December, 1883, when he was discharged by this 
court on its own motion, on the ground that the suit was collusive, 
as appears of record in this court. Said last-named suit is still 

pending. 
15 finmediately upon the appotntment of said receiver the 
directors of said defendant, and all of its officers, for the same 
Purpose of avoiding the paVvinient of its debts, resigned, with the 
Intent to prevent the service of process On the defendant. 

The whole object and aim of said) Sagwe and of said defendant in 

procuring the appointment of said receryver was to prevent the en- 


- forcement ‘of said COUPOTLs ane to depreciate sud bonds in the: 


market so as to defraud the holders thereof. 


A large number of the holders of said coupons have swed upon | 


them, and have obtained judgments at law upon them in this 
court. 

Said judgments remaining unpaid, the plamtiffs therein have 
severally filed bills on the chancery side of this court, setting forth 
their judgments, and praving that the hens of said judgments may 
be foreclosed, and that the property of said defendant may be sold 
for the payment thereof, which suits are still pending. : 

On the 10th day of April, 1883, the Muitable Life Assurance 
Society. and others joining with it, all acting im collusion with the 
defendant herein, filed a bill on the chancery side of this court 
against said defendant, alleging that they were the holders of a 


‘ 


: 
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number of the bond- secured hry satel hiortpave of the detendant of 


Mav Ist, IST7, asking fora receiver for said road, and that said last- 

named mortgage might be force]: 

On the Sth day of October, ae said? defendant filed its 

1h answer inosaid suitcof the Equitable Lite Assurance Society, 
which contains the te ‘li WIT ew statement: 

“Tt states thet sree the ean a] ld honds it has ex- 
hibited its bill in chancery a: paras r¥ trustees dn said last-named 
mortwagve (micanine = oie Hiortedge May 2. S77), and the holders 
of the bonds secured thereby, as a as they could be ascertamed, mn 
the cireuit court of thie United States for the southern district. of 
New York. praving that said bonds and mortgage might be can- 
celled for the reasohl, as Vt ~ponids bit alle eS, thisat they are absolutely 
void, anid were legally issued ana iti Violation of lew. Should 
it be decided In that case that said bon: — vitlid, and that respond- 
ent is liable therefor, it admaits iis debts. lylig: ttions, and Labilities 
largely execed the value of its property a every character.” 

Sid suit is <till Joe dine. 

Said Dow and the other trustees of said mortgage of Mav Ll. Us77, 
have filed a bill on the chancery side of this court against said de- 
fendant, praving a foreclosure of said: last-named mortgage of May 
1, US77, which suit is still pormdine. 

It is not true. as so often stated bw satd defendant im sald several 
suits, that it was not able to pay its debts. Tt had an ample income 
for operating its road and making all necessary repairs and better- 
ments, and for paving all its debts as they matured; its net receipts 
since Its default in the paviment of said coupons having never been 
less than tour hundred thousand dollars per annum. But during 

allof said time defendant, bv reason of said) collusive suit, 
li and the abuse of the powers of the court, has appropriated 
all of its Income exclusively to its own use. 

The officers of the defendant, see Ihe that.these deviees cannot be 
any longer made successful, have repeatedly declared that unless 
the holders of the bonds and COUbDOTLS ot Mav 2 Nii, would accept 
such terms as the defendant might dictate they would make all they 
could out of the road, would run it down, and would abandon it im 
a ruimous condition to the holders of said) bonds and coupons, 

Your orators sav that with the great amount of overdue and un- 
paid interest on said bonds of May 1, IST7, and May 2, 1877, and 
the said) decree for money paid to the State of Arkansas, the said 
property as it exists in’ the hands of said defendant is not a good 
or sufficient se CUrity for the bonds and COUpoOns ot Mav 2, IST7: and 
they. fear, and have reason to fear, that if said property is left in its 
present condition, the value of said security will be further and very 
greatly impaired. 

Your orators pray that said ai fendant may be required to answer 
this bill, but net under cath, and that, until a final hearing of this 
cause, the court may order and direct thi at all of said property and 
assets conveyed by said mortgage of May 2. 1877, may be ph aced in 
the hands of a receiver to be appointed by this court. and that said 
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road may be operated and managed by said receiver under the 
orders of the court, or In the hands of vour orators as trustees. 
That on a final hearing herein said property and assets mav be 
decreed to be placed In the hands of your orators us trustees under 
said mortgage of Mav 2. IS77, according to the terms of sald mort- 
gage; and that the defendant may be enjoined from: interter- 
1s Ing With their possession, or disturbing it in any way; and 
to that end vour orators offer to execute a wood and sufficient 
bond for the faithful performance of their duties as such trustees, or 
upon such conditions as the court may direct: and that vour orators 
may have such other and further relief as equity may require. 
And for process of subpeona against said Memphis and Little Rock 
Railroad Company (as reorganized). 
[Mo & G. b. ROSE, Solicitors. 


19 Unxitep Sratres or AMeEntoa. Lastern Deistecet of Arkansas: 


The President of the United States to the Meniphis and Little Rock 
Railroad Company, as reorganized, Greeting : 


We command and strictly enjoin Woon vou that, laving all other 


matters aside, and notwithstanding any exensesvou, and each of 
vou, be and personally appear before the judges of our circuit court 
of the United States in and for the castern cistrict of Arkansas, in 
chancery sitting, on the 7th day of April, lssd.it being the first 
Monday of April next, wheresoever the said court shall then be, and 
there to answer a bill of cotiplattyexhibited against you in our 
said court by Robert I. Dow, Watson Matthews, anid (Charles Moran, 
and to do further and receive what ourcirenit court shall lave con- 
sidered in that behalf; aud this you are not te omit, under penalty 
of what the law directs. 

In testimony whereof, the Tlou. Morrison R. Waite. Chief Justice 
of the Supreme Court of the United States, has caused the seal of said 
circult court to he herennto cuthixe dL, this i? day of hebruary, IsSS4, 
and in the LOSth Vear Of Our Dricdeyo helence, 

Attest: [rs] | RALPH L. GOODRICH, Clerk, 
By W. P. FIELD, D.C. | , 
! 

N. B.—The defendant is required to enter its appearanee in the 
above cause in the clerk's office of this court on or before the 7th 
day of April, ISS4, or the bill will be taken pro confesso agagnst It. 

RALPH L. GOODRICH: Clerk, 
By WP. FIELD, 2. ©. 


@ «<4 


® 
20 Endorsed: Issued Feb. 12. Pssd. 0 Returnable April 7, (S54. 
Returned and tiled February 16, Dssd. Ralph L. Goodrich, 

clerk. 
I have served the within subpoena on the within by delivering a 
copy to FE. Kk. Sibley, as recetver,and Jolin W. Goodwin, as secretary 
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aiid treasurer, at the CIty at Little Rock. 1) the eastern district of r 
Arkansas, on this loth day of February, ISS4. 
D. BO RUSSELE, 
{* N. Marshal for beast. Dist. Ay/. 
Mees 


2 services... S400 
? COPIES see meet a (54) 
sf} GO 
2] Qi March Zt. Ls, the followine proceedings were had: 


Come the cohiplataits, ly [Mo ad GB. tose, [sqs.. their solie- 
itors, anid file herein themamendment to the bill of the complain- 
hit, ahidd also their motion for the appolntment of a receiver, and 
COCs the defendant, ny Bo, Brown, Iesq.. Its solicitor, ahd [ file ] 
herern the atlidayits of Wynne, lessex, Brown. Sibley. Groodwin. and 


4 


‘ t “ay e ° 
John ©. Brown: also demurrer to bill and two exhibits. 
Which smicndment was in words and figures, as follows: 


yA A ln the United Stites (irceuit (‘ourt tor the eastern District of 
Arkansas, 


Ropenr WK. Dow, Warson Marriogws, and Cuartes Moray, 
Pheantitts, 
v 1 
Memriis anp Lairree Rock Raitroap Company (as reorganized), 
Defendant. 


(‘ome Vour OrabLOS, stud plaintitls, sniad. ly Way ot amendment of 
their orlemnial bill hierenn, they SAV that since the filing of the same 
thev have brought ah action of cyectiment, on the common-law side 
of this court, against said defendant for the PeCOVETY of the real 
estate described mn said mor vage of Mav 2, 1877; whieh suit is still 
pending in this court. | 

By the terms of the bonds secured by the mortgage of Mav 2, 
IN77, the several sums of money therein mentioned bear interest 
at the rate of S per centum) per annum, pavable semi-annually on 
the first days of January and July in each vear, as evidenced -by pus 
COUPOls thereto attached : all ot said coupons that daave matured 
since the first day of January, ISS2, remain overdue anid unpaid. 

CM. & GB. ROSE, Sol rs. 


PR. IN. Dow. swear that the matters set forth in the above aniend- 
ment are true. ! 


Rh. WK. DOW. 


Subseribed and sworn to liefore me, this 24th day of March, ISS-4. 
RALPH L. GOODRICH, 


{- N. ( One r. 


2 Kndorsed : Filed March 24, Iss4.00 Ralph L. Goodrich, clerk. ( 
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24 Which motion was in the words following, to wit: 


In the United States Cireuit Court for the Eastern Distriet of 
Arkansas. In Equity. 


Ropert kK. Dow, Watrsoxn Marrugws, and Cuarites Moray, 
Plaintitts, 
i. 
Toe Menuepnis anp Lirrr B Rock RAILROAD COMPANY (as reorgan- 
ized), Defendant. 


Comes said plaimtifts and move the court to appoint a —— to 
take charge of the property described in the bill herein, or to cause 
it to be delivered to themselves as trustees upon the pln a of 


such bond as may be required of them by ry court. 
‘of M. « Gr. DB. ROSE. No/’ rs. 


Mndorsed: Filed Mareh 24, 15s. cae L.. Groodriech, clerk. 


i 

- 
. 
a 


Which demurrer was in the words and figures following, 
to wit: 


The Deimurrer of the Detendant to the Bill of Complarut of the Come- 
plarnants, 


(nited States Crreuit Court for the Eastern Distriet of Arkansas. 


R. K. Dow ef o/s, Complainants, 
is, 
Tue Mempius axp Lrrrern Rock Raitroap Company, as reorgan- 
ized, Defendant. 


This defendant, not confessing all or any of the matters and 
thines in the plamtitts bill of complaint contammec to be true. in 
such manner and form as the same is therein set forth and alleged, 
doth demur to the said bill. and for cause of demurrer shows— 

First. That the plamtiffs have not made or stated such a case as 
entitles him to the relief prayed or any part thereof, 

Seeond., There is ho equity In the bill. 

Third. There are not sufficient parties defendant the eto. 

Fourth. Phat the plaintiff has a plain, adequate, and complete 
remedy at law. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said bill, the defendant doth demur thereto, and humbly 
demands the judgment of this court whether it shall be compe led 
to make any further or other answer to the said bill, and prays to 
be henee dismissed with its costs and charges in this behalf most 
wronetfully sustained. 

i B.C. BROWN 
Counsel for Def't. 


45 Kndorsed: Filed March 24, PSsd. Ralph L. Goodrich, clerk, 


Which athdavits were in words as tollows: 


1? MEMPHIS & LITTLE RoCK kK. Rk. Co., &@., Vs. 


Affidavit of Jolin W. Goodwin. 


In the Cirenit Court of the United States for the Eastern District of 


Arkansas. 


Rok. Dow ef als. 
a 7 
Mepis ano Lirree Rock Rarroxap Company, as reorganized. 


Jolin WV. (rood ih, beim SWOPrh, saves threat (oT) the 1oth dav of l“eb- 
raary, PSS2. he was appointed bw the directors secretary of the 
Memphis and Little Rock  Redlroad Company, as reorganized, and 
as such kept the books thereof: that he has contmued to hold such 
office fromr that day to the Present : thar he did) not resign his posl- 
tion at the time the property of the said) defendant company was 
placed in the hands of Eo. Sibley as recetver in the case of Sage v. 
The Memphis and Litthe Roek Riailroad Company, as reorganized, 
Dut continued to hold the same: that on October 7th, ISsz. he tend- 


‘ered his resignation, but it was not accepted, and he continued to 


hold such office. : 

He further Saves that the statements made i= the complainants’ 
bill of complaiot, that tae officers of said company have stated that 
it Was ther iitention to make all they could out of the property, let 
itrun down, and abandon it.tm oa ruinous condition to the bond- 
holders, is untrue,so far as he is concerned: that he has never made 
any such statement timself, nor authorized any one else to make it 
for him. nor hias he ever peaide na statement of anv character to 
justify the llo@ations In the ball, | 

[le further Savs that at Gp pcars, hy the books of the COMPANY, 
that PLA. Marquand. bo WN. sSrblev. Phomias Essex, B.C. Brown, and 
Jav Gould were elected directors of the Memphis and Litthe Roek 

Railroad Company February 15. 1ss2: that BLA. Marquand 
2S owas by the directors elected president of the said) company, 
and served assuch durjne the vears that the sard oA. Mar- 
quand did) not resign his position as president, but continued to 


serve as such from: the time of lus election until the succeeding an- 


nual election on-the Lath of February, ISS3. Te farther savs, as 


appears by the record, Jay Gould resigned his Postltlon as director, 


his restonation belie dated Ara Zz, 1S8Z. Ata meeting of the 
directors, held May 52 Psso. such resignation was accepted, and R. 


S. TIayves was clected director in fis stead. and that neither Thomas 
Essex ner satd ROS. Haves resigned their position upon the appoint- 
mentof the receiver in the case of Russell Sage +. The Memplis and 
Little Rock Railroad Commpary. as reorganized, but continued to 
hold the same up to the next gleetion. and. by subsequent elections, 
uy) to the present tine, 


JOUN W. GOODWIN. 


Subscribed and sworn to before mic, this —— dav of ISS 4. 
[1 s.] | J. M. ROSE, 
6 Notary Public. 


Endorsed : Filed March 24. 4884. Ralph L. Goodrich, clerk. 


~ 
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29 Affidavit of Thomas Esser. 
In the United States Cirenit Court, Eastern District of Arkansas. 


R. Kk. Dow ef als. 
. . 
Memepuis anp Lirrer Rock RaAatLroap Company, as reorganized. 


Thomas Essex, being sworn, savs: That he was elected a director 
of the defendant corporation, The Memplis and Little Rock Rail- 
road Company, as reorganized, on the loth dav of February, 1882 ; 
that he was director thereof on the 24th day of June, 1SS2, when 
the property of the said defendant corporation was placed in the 
hands of KE. KA. Sibley, as receiver, in the case of Russell Sage v. 
Memphis and Little Rock Railroad Company, as reorganized; that 
he did not resign his position as such director, but continued to 
hold the same upto and untilthe loth day of February, 18835, upon 
Which date he was again elected a dtrector of the defendant com- 
pany, Which position he continued to hold until the 15th day of 
February, ISS4, when he was again elected a director, and he is still 
a director of the said company. Tle further says that the statement 
made in the complainants’ bill of complaint that the officers of the 
defendant corporation lave stated that it was their intention to 
make all they could out of the property, let it ran down, and 

abandon it in a ruimous condition to the bondholders, is 
30° untrue: that die never made such a statement himself, and 

never authorized anv one else to make any such statement 
for him, nor did he ever sav anvthing of a character which would 
justifv. the statement in the Dill. 

TILOMAS ESSEX. 


Subseribed to and sworn to before me, at Little Roek, Arkansas, 
this dav of Mareh, ISS-t. 
[v. s.] J. M. ROSE, 
Notary Public. 


>| | Atidarit of B.C. Brown. 


In the United States Crreuit Court for the Eastern Distriet of 


Arkansas. 


R.- kK. Dow ef als. 


ts 


Toe Meweuts axnp Lirree Rook RarLrovp Company, as reorganized, 


B.C. Brown, bere sworn, says he resigned lis position as director 
of the defendant, The Memphis and Little Rock Railroad Company, 
as reorganized, by a letter addressed to the president’ of the said 
COMPANY, dated Mav OH. USSZ. and has not been a director of the 
said company since. Tle further says that the statements in the 
complainants: bill of complaint, to the effect that the officers of the 
detendant Company have stated that it is their intention to make 
all they could out of the road, let it rum down and abandon it to 
the bondholders, is, so far as be is concerned, untrue; that he never 


. _— — — 
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made any such statement himself, nor authorized any one else to 
make it for him, nor did he ever make any statement of the char- 
acter to justify the allegations in the bill. Affiant further savs that 
he was acting as the general counsel and attorney of the defendant 
COTMpanyv for some time before the appointment of the receiver in 
the cause of Rusell Sage +. The Memphis and Little Rock Railroad 
Company, as reorganized; that ke. kK. Sibley had before that been 
acting as eoneral Mithaeer of the company and was director therein; , 
that afliant advised the said BE. kh Sibley that his position as gene- 

ral manaver and director might at some time bring him in 
2 conflict with his duties as receiver, and upon such advice the 

sald EL. Sibley thereupon resigned both offices; that affiant 
did not at the time of giving such advice have any intent to avoid 
the service of process Upot the company, and the fact that there 
was no oflicer of the company within the State upon whom legal 
process could be served was not called to lis attention till about the 
beginning ef October, TSS2. or near that time, and at that time noth- 
ing could be done to remedy the detect: that the earliest action that 
could be had was taken at the meeting of the stockholders on the 
1sth dav of February. ISs3. at which meeting a resolution was 
passed, a copy of which is hereto attached, authorizing this afhant, 
as counsel of the defendant COMApPAaaY, to enter Its dppearanee to all 
suits brought against it; that from the date until the present time 
this affiant has entered the appearance of the said company to the 
suits brought against it in every. case promptly whenever advised 
that a suit of anv character had been brought against it. Affiant, 
being attorney of the company, knows that the ‘resignation men- 
tioned above, which, so faras he knows, was the only resignation of 
any eeneral officer of ‘the COMPANY, which occurred at or about the 
date of the appointivent of the receiver, Was not made for the pur- 
pose of avoiding service of process or with any such intent. 


B.C. BROWN. 


Subscribed and sworn to beforgme, this 24th day of Mareh, 15s4. 
[1. s.] : J. M. ROSE, 
Notary Public. 


Endorsed : Filed March 24, ISS4. Ralph L.. Goodrich, clerk. one 


— 
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Athidarst of JW. Woyiie. 


In the Cireuit Court. of the United States, Eastern District of | i 
Arkansas. 


R. kt. Dow ef a/s. 
v. 
Menpnis anp Lirrir Rock RArroap COMPANY, as reorganized, 


J. W. Wynne, being daly sworn according to law, savs: That he 
was elected a director of the Memphis and Little Rock Railroad 
Company as, reorganized, by the stockholders at a meeting held on 
the 15th dav of February, IS83, and held that position until the Loth 
dav of February, 1SS84, upon which dav he was again elected di- 


aaa 
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rector, and that he is still a director in the said company. He says 
that the averment in the complainant’s bill to the effect that the 
officers of the said defendant company have asserted that It was 
their intention to make all they could out of the property, let 1 run 
down and abandon it in a ruinous condition to the bondholders, 1s, 
so far as he is concerned, untrue; that he has never made any such 
statement or assertion himself, nor has he ever authorized any one 
else to make such a statement for him, nor did he ever sav anything 
of such a character as to justify the assertions in the bill. 


JESSE W. WYNNE. 


Subscribed and sworn to before me, this — day of March, 1854. 
[1. s.] J. M. ROSE, 
' Notary Public. 


Endorsed: Filed March 24, ISs4.0 Ralph L. Goodrich, clerk. 


ot “Athidavit of John C. Brown. 
cs oh . 


In the Cireuit Court of the United States, Eastern District of 
Arkansas. 


R.A. Dow «f als, 
uf 
Memriis AND Lirtire Rock RAiRroap Company, as reorganized. 
° 


John C. Brown, being duly sworn? savs: That he was elected a 
director of the Memphis and Little Rock Railroad Company, as re- 
organized, by the stockholders at a meeting held the loth day of 
February, 1883, and held the position until the loth day of Febru- 
ary, 1SS4, upon which date he was again elected a director, and that 
he is still a director in said company. He says that the averment 
In the complainants’ bill to the effect that the officers of the said de- 
fendant company have asserted that it was their intention to make 
all they could out of the property, let it run down and abandon. it 
in a ruinous condition to the bondholders, so far as he is concerned, 
Is untrue, nor did he ever sav anvthing of any character to justify 
the statements of the bill: that he never tas made such a state- 
ment orassertion himself and has never authorized any one to make 
it for him. [fe further says that he is well acquainted with R.S. 
Haves, the president of the defendant corporation, and with DLS. 
H. Smith, who is one of the directors thereof: that the said R.S. 
Hlaves was elected president of the said defendant company on the 
15th day of February, 1885, and continued to hold the office until 
he was again elected director on the loth day of February, 1554, 

and by the directors of said company he was again clected 
“) president of the corporation: that D.S. TL. Smith was elected 

a director of the defendant corporation on the loth day of 
February, 1885, which office he continued to hold untilthe was again 
elected on the 15th dav of hebruary, Iss4. and he is still a director 
of the said company : that Jas relations with the sata Haves and 
Smith, socially and in business matters, are very Intimate, particu- 
larly in regard to the affairs of the detendant corporation ; that he 
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has had occasion to consult with both, more especially with the 
president, R.S. Haves; that he has never heard the said R.S. Hayes 
or DS. TE. Smith, or either of them, make any such assertion or 
statement, and that ie does not beleve either of them has ever 
made any such staterment of that character, or any statement which 
would justify the allegations in the bill. 


JOUN ©. BROWN. 
_1S8S4. 


Subseribed and sworn to before me, this —— day of 
J. M. ROSE, 
Notary Public, 


[1.x] > 


Mudorsed: Filed March 24, 1884. Ralph L. Goodrich, clerk. 


36 And on March 26, PSs4, the followime proceedings were 
had: | 
Robert kK. Dow, Warson Marritews, and CHarcLes — i 
ee 
7° UN, +445) 
, > > ‘ 605. 
Memeputs AND Livre Rock RAILROAD COMPANY, as reorgan- | 
ized, : 


Comes the defendant, by B.C. Brown, Esq., its solicitor, and by 
leave of the court withdraws its gemurrer to the bill, and also files 
the affidavits of ROS. Tavs, DOS. EL Smithjand PA. Marquand. 


Which affidavits are ne words and figures as follows : 


Oe Rend 
| 
United States Circuit Court, Distriet of Arkansas. 
Dow «t al. 
. : 
The Mempuis anp Lirrie Rock RAILROAD COMPANY, as reorganized. 
SouTHERN District or New York, | 
| ( ounty aid Citi of New York, j 
| RS. Haves, being duly sworn, says: To am the president of the 
Memphis and Litthe Rock Railroad Company, as reorganized, de- 
fendant in the above-entitled action. T have been informed by the 
counsel for sid company that in the bill of complaint herein the 
complainants allege, among other things, that Immediately upon 
the appointment of a receiver in the Sage case, meaning thereby an 
action recently brought by Russell Sage against the said company, 
the directors of the said) railroad company, meaning thereby the 


NN ¢ 


company defendant herein, and all its officers, for the purpose of 


evading tlie payment of its debts, resigned with the intent of pre- 
venting the service of process upon the defendant. 

The said allegations are not true, nor to the best of mv knowledge 
and belief is any part of the same true.> [was a director of the said 
company at the time of the appointment of the receiver referred to. 
I did not myself resign such directorship at that time, or any time, 

for the purpose of avoiding the payment of its debts by said 


os company, nor did T resign with the intent to prevent the ser- 


viee ot process On) sald defendant. 
I believe that [ know the reasons for the resignations in the cases 


ofa 


x | 
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of such of the directors and ofticers of said company as have re- 
signed since the time of the appointment of said receiver, and to the 
best of my knowledge, information, and belief, no director of said 
company has resigned either to enable said company to avoid pay- 
ment of its debts or to prevent the service of process upon the de- 
fendant. 

I am also informed that the bill of complaint herein contains an 
allegation that the officers of the railroad company have repeatedly 
declared that unless the holders of the bonds and coupons of Mav 2, 
1877, would accept such terms as the defendant might dictate they 
would make all they could out of the road, would run it down, 
would abandon it in a ruinous condition to the holders of said bonds 
and coupons. No part of said allegation is true, but the same is in 
every respect wholly false. On the contrary, during the time the 
road was in the hands of the receiver | urged the receiver to 
expend all moneys earned upon the improvement of the property, 
and at all times on every proper occasion during said receivership 
favored such expenditure. 

kh. S. HAYES. 


Sworn to before me, this 22 day of March, 1854. 
[L. s.] W. W. COTTON, 
Kings County, New York. 


Certificate filed in New York county. 
39 U.S. District Court,. District of Arkansas. 


Dow et als. 
%, 
MeEMPHIs AND LitrLe Rock RAILRoAD ComMPANy, as reorganized. 


SoutHERN District or New York, 
City and County of New York: 

D. S. H. Smith, being duly sworn,.savs: I am the assistant treas- 
urer of the Memphis and Little Rock Railroad Company, as reor- 
ganized, defendant in the above-entitled action. I have been in- 
formed by the counsel for said company. that in the bill of complaint 
herein the complainants allege, among other things, that the officers 
of said railroad company have repeatedly declared that unless the 
holders of tlie bonds and coupons of May 2, 1877, would accept such 
terms as defendant might dictate, they would make all they could 
out of the road, would run it down, and would abandon it ina 
ruinous condition to the holders of said bonds and coupons. The 
said allegation is not true, but wholly false. On the contrary, dur- 
ing the time the road was in the hands of the receiver,-it is within 
my knowledge that the president urged the receiver ta expend all 
moneys earned upon the improvement of the property, and, to the 
best of my knowledge, information, and belief, the officers of the 
company have at all times, and on every proper occasion, during 
said receivership, favored such expenditure. 

; D. 8S. H. SMITH. 
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40 = Sworn to before me, this 22 day of March, 1884. 
[n. s.] W.W. COTTON, 
Notary Public, Nings County, New York. 
Certificate filed in New York county. 


Endorsed: Filed March 26, 1554.0 Ralph L. Goodrich, clerk. 


41 U.S. Cireuit Court, Eastern District of Arkansas. 
R. Ke. Dow ef als. 
. 


Memputs AND Lirrte-Rock RarLroap Company, as reorganized. 


SouTHERN Districr of NEw York, |. 
City and County of New York? j si 
IA. Marquand, being duly sworn, savs: I have been informed 
by the counsel for the Memphis and Little Rock Railroad Company, 
as reorganized, defendant i theeabove entitled action, that in the 
bill of complamt herem the cgmplainants allege, among other 
things, that Immediately upon the appointment of a receiver in the 
Sage case, meaning thereby an action recently brought by Russell 
Sage against sald company, meaning thereby the company defend- 
ant herein, all of its officers, for the purpose of evading the pay- 
ments of its debts, resigned with the intent of preventing the ser- 
vice of process on the defendant. The said allegations are not true, 
nor, to the best of my knowledge’and behef, is any part of the same 
true. T was president and director of the said company at the time 
of the dppointment of the receiver referred to. I did not myself re- 
sign such presidency or such directorship at that time, nor at any time, 
for the purpose of avoiding the payment of its debts by said com- 
pany, nor did [resign with the intent to prevent the service of pro- 
cess on said defendant. To the best of my knowledge and informa- 
tion and belief no director of said company has resigned either to 
-enable said company to avoid payment of its debts, or to pre- 
42 vent the service of process upon the defendant. 


I. AL MARQUAND. 
Sworn to before me, this 22 day of March, 1SS-4. - 
[n. s.] F W. W. COTTON, 

Notary: Public, Nings County, New York. 
Certificate tiled in New York county. 
Endorsed: Filed Mareh 26, S84. Ralph L. Goodrich, clerk. 
43° In the United States Cireuit Court for the Eastern District of 
Arkansas. - In Equity. 


R. kK. Dow, Watson Matrutws, and Cuaktes Moran, Plaintiffs, 


v. 
Menrnis ANd Lirrte Rock RatLroap Company, as reorganized, 
: Defendant. 


I, R. kK. Dow, say that at an interview had at the office of F. H. 


. 
‘wn 
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Cossitt, in the city of New York, since the beginning of the present 
litigation between myself and others with R.S. Have es, president of 
the defendant company, said Hayes said jthat the road could not 
stand up under its mortgage at eight per dent. ; that if the litigation 
went on and the bondholders were successful they would let the road 
go and build a cut-off to connect the St. Louis, Iron Mountain and 
Southern railway with the Kansas City road, and that they would 
do all their business that way. I further say that during the vears 
of 1SS2 and 1885 said Haves, Jay Gould, and Henry G. "Marquand 
frequently proposed to said trustees and to the bondholders to dis- 
continue all litigation on their part if the bondholders would sur- 
render their bonds and take the six per cent. bonds in their stead. 
As this would involve a total loss of about one million three hun- 
dred thousand: dollars in interest for the benefit of the present stock- 
holders, who had bought exptessly subject to the said bonds, the 
bondholders would not consent to said reduction. 
They were also largely actuated by the consideration that if the 
present bonds are not proof against vexatious suits any 
44 new bonds received in their stead would be subject to the 
same ditticulties. 


R. kK. DOW. 


Subseribed and sworn to before me, this 26th day of March, 1884. 
RALPH L. GOODRICH, Clerk, 
By W. P. FIELD, D.C. 


45 And on March 27, 1884, the following proceedings were had: 


On this dav comes the plaintiffs, by U.S. & G. B. Rose, their so- 
licitors, and also comes said defendant, by B. C. Brown, its solicitor, 
and it is now ordered that both parties have leave until the 7th 
dav of April next to file printed briefs on the motion for the ap- 
pointment of a receiver herein; and it is further ordered that the 
defendant until further order herein hold the property mentioned 
in the bill subject to the order of the court. And defendant has 
leave to plead, answer, or demur to the bill of complaint herein on 
suid seventh day of April. 


46 And on April 7, 1854, the following proceedings were had: 


Comes the defendant, by John C. Brown and B. C.: Brown, Esqs., 
its solicitors, and files herein its demurrer and answer to the bill for 
possession filed herein; which answer is in words and figures as 
follows: 


47 In the Circuit Court of the United States for the Eastern Dis- 


trict of Arkansas. In Chancery. 
Robert K. Dow, Watson Matruews, and CHARLES Moran, 
Plaintiffs, 
v. 


THe Mempntis anp Litrte Rock RAILROAD COMPANY, as reorgan- 


ized, Defendant. 
Endorsed: Filed April 7, 1884. Ralph S. Goodrich, clerk. 
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48 ° In the Cireuit Court of the United States for the Eastern Dis- 
trict of Arkansas. In Chancery. 


Roperr Kk. Dow, Watson Marrikws, and CHARLES MorAN, 
Plaintiffs, 
ee 
THe Mempnuts anp Lirree Rock Ramroap Company, as reorgan- 
: ized, ofendant. 


The answer of the Memphis and Litthe Rock Ratlroad Company (as 
reorganized) to the bill in chancery in this honorable court, ex- 
hibited against it by Robert Kk. Dow, Watson Matthews, and 
Charles Moran. | 


This respondent, now and all times hereatter, saving and reserv- 
ing all and all manner of exception to the manifold impertections, mn- 
consistencies, ete., In the said bill of complaint, for answer thereto, 
or unto so much thereof as its advised it is material or necessary 
for it to make answer unto, answering savs : 

That it admits that the Metuphis and Little Rock Railroad Com- 
pany Was a corporation created hy the State of Arkansas, organized 
under the act mentioned mi the bill. | 

That the said railroad company, on the tirst day of Mav, 1860, 1s- 
sued its $1,500,000 of bonds, and to secure the payment thereof exe- 
cuted its deed of trust or Inorteage to Sam. Tate, Robert C. srinkley, 

and George C. Watkins, which deed is described in the bill, 
49 and which was also duly recorded in the several counties in 

Which the said company had any property before the tenth 
dav of January, 1S61. | 

It admits that on the tenth dav of January, 1861, the same com- 


-pany borrowed from the State of Arkansas the sum of $100,000, to 


be repaid ten vears after date, with interest thereon, at the rate of 
eight per cent. per annum, and, to secure the payment thereof, exe- 
cuted its mortgage of that date to the said State, by which it con- 
veved its railroad and rolling stock upon the condition mentioned. 


It admits that on the twermty-eighth day of June, 1875, William 8. | 


Pierson and orators, Dow and Matthews, filed a bill to foreclose the 
deed of trust executed to them by the Memphis and Little Rock 
Railway Company, a corporation holding said road and property in 
subordination to the mortgages to Tate and the State of Arkansas. 
It further admits that, pending the said suit, the bill was amended 
by making the trustees of the mortgage of May, 1860, parties plain- 
tiff, by praving: for the foreclosure of the said last-named mortgage, 
and that on the twenty-tirst day, of May, 1876, a final decree.was 
rendered by this court foreclosing the mortgage of May 1, 1860. 
That under said decree the said read, charter, and other property 
of said former railroad company were sold bv a commissioner ap- 
pointed, and bought by said Pierson, Dow and Matthews, for the use 
of the holders of the bonds issued by the Memphis and Little Rock 
Railway Company, and that said bondholders organized the defend- 
ant company, the Memphis and Little Rock Railroad Company (as 
reorganized), and that this defendant hasacquired the road, charter, 
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and other property mentioned in the said deed of May 1], 1860, and 
has been in possession of them ever since, except during the time 
the road was operated by the receiver. 

It admits the execution of the mortgage deed made Exhibit B, 
with the bill, and it admits that this was the first lien created 

. against the property of this defendant. 
oO “It admits that on the qments-sccond day of May, 1877, it 
executed the mortgage marked C, with the bril, and that the 
said mortgage is properly described, and that Exhibit C is a true 
copy thereof: and it admits that both these said mortgages were 
duly filed and recorded in the various counties in which the prop- 
erty is situated. , 

But defendant says th: at the said mortgage and bonds, to secure 
which it was executed, were and are illegal and void, because it 
Says: 

That the Memphis and Little Rock Railroad Company was char- 
tered by and organized under the act of the General Assembly of 
the State of Arkansas, passed and approved January 11, 1853, en- 
titled “An act to incorporate the Memphis and Little Rock Plank 
or Railroad Company,” a true copy of which is herewith filed, 
marked “ A,’ and made part of this answer. That the first company 
thereunder organ'zed was called and known as the “ Memphis and 
Little Rock Railroad Company,” and under that name began the 
construction of the railroad in said act mentioned, and for some 
years carried on and conducted business, doing, among other things, 


’ the matters and things herematter mentioned. 


That said railroad company, while in life and Rear aes 
being authorized to borrow money, did, on the first day of May, 
1860, execute and issue its thirteen hundred several bonds, by eac ‘h 
of which it promised to pay to bearer, on the first day of May, 1890, 
in the citv of New York, the sum of one thousand dollars, with in- 
terest from date at the rate of eight per cent. per annum, payable 
semi-annually,on the first davs of Mav and November in each vear, 
on the presentation of coupons to said bonds attached ; that to se- 
cure payment of the interest and princ Ipal of said bonds it, on said 
day, by its proper deed, conveyed “the Memphis and Little Rock 
railroad, extending from the west bank of the Mississippi river, op- 

posite the city of Memphis aforesaid, to the city of Little 
ol Rock, in the State of Arkansas, its road-bed, right of way, 

and all works and rolling stock of or belonging to said com- 
pany, together with the charter by which said company was incor- 
porated and under which it is organized, and all the rights and 
privileges and franchises thereof; and also all the lands Iving in the 
State of Arkansas, granted to said party of the first part by the State 
of Arkansas by the act of the Legislature of said State, approved 
January @9, 1855, and by the act of the Congress of the United 
States approved the 9th day of February, 1853, which said Memphis 
and Little Rock Railroad Company now own,” to Sam. Tate, George 
C. Watkins, and R.C. Brinkley, upon various trusts therein men- 
tioned, among which was the power, upon certain conditions, to sell 
and convey the charter of said company, and all the premises in 
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said deed conveyed ; all of which appears, reference being had to a 
true copy of said deed herewith filed, marked “ B,” and made part 
of this answer. 

That afterwards the same company applied to the State of Arkan- 
sas, and received from that State, twelve hundred thousand dollars 
of the railroad aid bonds issued by that State. That said same com- 
pany, also, on January 10, 1861, borrowed from the State of Arkan- 
sas one hundred thousand dollars, to be repaid in ten years, with 
elght per cent. per annum interest, and secured payment thereof bv 
mortgage of its road and rolling stock, duly executed and delivered. 

That afterwards, on the first day of March, 1871, the same rail- 
road company-(its road not yet being completed), to borrow other 


moneys, executed its certain other one thousand bonds, by each of 


which it promised to pay the. bearer, at the Bank of Commerce, in the 
citv of New York, one thousand dollars on the first day of January, 
1901, with interest from date, payable semi-annually at the same 
place, at the rate of seven per centum: per annum, and to secure 
paviment thereof, by its deed of that date, conveved the 
o2 same railroad and its appurtenances, its lands, franchises, and 
ul and singular its other property of every character per- 
taining to its main line from Meémpliis to Little Rock, to Henry F. 
Vail, upon certain trusts in said deed mentioned, the material one 
whereof was that upon certain defaults said trustee might and should 
sell and convey the same, said conveyance being expressly made 
subject to the Hen of the former deed hereinbefore mentioned ; all of 
which appears, reference be ing had to a true copy of said deed here- 
with filed, marked “Cand made a part of this answer. 
Defendant further states that the default in payments upon the 
series of bonds last-mentioned, or upon such as were sold and out- 
standing, having occurred, said Vail, on due notice and according 


to the powers and provisions ef said last-named deed, sold the premi- 


ses in said last-named deed mentioned and conveyed, subject to the 
lien of said former deed, and that at said sale, which was made at 
Hopetield, in the State of Arkansas, on the 17th day of March, 1875, 
one Stillman Witt became the purchaser thereof, and that said Vail 
conveyed the same to said Witt, as appears by a true copy of lis deed 
of conveyance herewith filed, marked “D," and made part of this 
answer. 

That afte vail said Witt, by his deed or declaration in trust dated 
the 29th day of March, 1S73,:declared that he purehased for him- 
self and the other holders of the bonds of said railroad company 
secured by the deed to Vail, and which were ealled tts second mort- 
gage bonds, and hy his deed conveyed said property to himself and 
the other holders of said bonds whose names appear in said deed. 
All of which appears, reference being had to a true copy of said In- 
strument herewith filed, marked * if,” and made part of this an- 
swer. 

Defendant further shows that afterwards said parties named in 

said last-named deed organized a company to own said road called 
the “Memphis and Little Rock Railway Company,” which has be- 
come defunct. : . 
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D3 Defendant further shows that afterward, about the 18th 
day of October, 1875, there being then outstanding the old first 
mortgage bonds of the railroad company, and the said State aid 
bonds, and certain persons, to orator unknown, holding or claiming 
to hold other liens upon some of the rolling stock sold by Vail, it was 
agreed between the railway company and the holders of said ‘bonds 
and rolling stock liens that said railway company should execute its 
first mortgage 8 per cent. bonds maturing at thirty years from date 
to the amount of $2,600,000, secured by a tirst mortgage of all the 
premises acquired by it as aforesaid ; that it should place $2,400,000 
of said bonds in the hands of defendants, James Tinkér and R. K. 
Dew, and of William S. Pierson, such trustees to be authorized— 

1. To give to the holders of the old first mortgage bonds (the 
bonds secured by the deed of the railroad company to Tate, Brink- 
ley, and Watkins) new first mortgage railway bonds for principal 
and accumulated interest of their said old bonds, the holders of such 
old bonds to surrender them to the said trustees to be‘held for the 
specific benefit of the railway bonds given therefor until all legal 
questions as to the railway mortgage being a first lien should “be 
settled satisfactorily to the trustees. 

2. To use $200,000 in settlement of rolling stock debts, or to re- 
turn such bonds to the railway company as it paid any-of said roll- 
ing stock debts, and | 

To give to holders of Arkansas State aid bonds; twenty-five 
per I enna of the par or face value of their bonds in such new rail- 
way first mortgage bonds, which per centum amounted to $300,000. 

Defendant avers that all the old first mortgage boiids were ex- 
changed for railway bonds under this agreement. 

Defendant further shows that afterwards the purchase rs under the 
sale by Vail and conveyance by Witt conveyed all the property by 

their purchase acquired to said railway company by deed dated 
of November 17, 1875, a true copy thereof being herewith filed, 

marked “G,” and made part of this answer; that thereafter, 
on the first day of December, 1873, said railway company executed 
and issued its 2,900 bonds, consecutively numbered from 1 to 2,900, 
by the first 2,500 of which it promised to pay to bearer. the sum of 
one thousand dollars each; and by the last four hundred of which 
it promised to pay to bearer two hundred and fifty dollars each, on 
the first day of January, 1904, with interest thereon from. the first 
day of July, 1574, at the rate of eight per cent. per annum, payable 
semi-annually, all such payments to be made at the office of the 
New York Guaranty and Indemnity Company, in the city of New 
York ; that, to secure payment of said bonds and interest, said rail- 
way company, by its deed dated December 1, 1874, conveved to the 
New York Guaranty and Indemnity Company, trustee, and _ to its 
successors and assigns, the railroad, charters, franchises, and prem- 
ises by it acquired as aforesaid, in trust to sell and conv ev upon de- 
faclt by the railway company in payment of the interest or princi- 
pal of said deed bonds. 

That among other things it was by said deed agreed and pro- 
vided : 
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1. That upon default continued for six months in payment of 
any interest coupons the trustee might declare the principal of said 
bonds due, and might take possession and sell the premises con- 
veyed. 

2. That in case of such sale a majority in interest of: the holders 
of the said railway first mortgage bonds might require the trustee 
to purchase the premises for the bondholders ; that in such case no 
bondholder should have any claim to the premises or the proceeds 
thereof except for his pro rete sharein a new company or corpora- 
tion to be formed by a majority in mterest of the bondholders, and 
that whenever such new corporation was organized the trustee 
should COnVEY the premises to such Corporation ; anal 

3. Phat the Guaranty and Indemnity Company might re- 

Da sign, and that thereupon the trusts of said deed should de- 

volye upon and be executed by William S. Pierson and the 
defendants, Rv Kk. Dow and Watson Matthews. - 

All of which appears, reference being had to a true copy of said 
deed herewith filed, marked ° Hf,” and made part of this answer. 

Defendant further states that the said) Memphis and Little Rock 
Railway Company made default in) payment of the installment of 
interest maturing upon its said first mortgage bonds on January 1, 
1875; that the said New York Guaranty and Indemnity Company 
resigned its trust, and that the trusts of saidl mortgage deed devolved 
upon and were assumed by said Re hk. Dow and Watson Matthews 
and one William S. Pierson, who has since died; that said Dow, 
Matthews, and Pierson took possession of the railroad and other 
property in said deed mentioned on the 29th day of June, 1875; 
and on the same day they, as trustees of said deed, exhibited their 
bill in equitv in this court against the Memphis and Little Rock 
Railroad Company, The Memphis and Little Rock Railroad Com- 
pany, Sam. Tate and RK. C. Brinkley, surviving trustees of the deed 
first herein mentioned, and certain others, as trustees of junior deeds 
executed by the railway company, Whose names It Is unnecessary 
to mention, in and by which bill they alleged the execution of said 
deed and issue of the bonds therein mentioned, the default in pay- 
ment of tnterest; that sueh default had continued six months, and 
that, as trustees, they had declared the principal of said bonds due, 
and by which bill they prayed the court to foreclose the equity of 
redemption existing .in said railway company, and for sale of the 
said railroad and other property by said deed conveyed. 

That afterward, and while said cause in said court was still pend- 
ing, they, by leave of the court, amended their bill by striking out the 

namesofSam, Tate and kh. C. Brinkley, trustees of the first here- 
ob In named deed, as defendants, and by making them and said 

Win. 8S. Pierson, as trugtees thereof, parties complainant, and 
thereupon on the same day filed an amendment to their original 
bill, in and by which they stated the proposition made by the rail- 
way company to the holders of the bonds secured by said deed to 
Tate and Brinkley, the acceptance thereof by the:parties who signed 
the same; that most of the holders of said tirst mortgage bonds and 


coupons had accepted the same and had surrendered their bonds ; | 
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that the holders of less than one hundred said first mortgage bonds 
had refused to accede to said proposition; that large amounts of in- 
terest accruing on the bonds secured by that mortgage had accrued 
and was unpaid, and prayed foreclosure of said deed to Brinkley, 
Tate, and Watkins, and sale of the property, and that the moneys 
arising from said sales be distributed among the holders of the vari- 


‘ous bonds as equity might require. A copy of said amendment to 


said complaint is herewith filed, marked “1,” and made part of this 
answer, and a copy of the original bill in said cause is filed, marked 
sal ai 
Defendant further shows that on the same day the matters arising 
upon sald original bill and amendments being heard, the court ren- 
dered a decree, in and by which, after reciting the exeeution of the 
mortgage by the railroad company to Tate, Brinkley, and Watkins, 
which in said decree was called the “ first mortgage,” the execution 
by the same company of the deed to Vail, the sale by Vail and or- 
vanization of the railway company, which in said decree was called 
the “second mortgage,” it was by the court found that defaults had 
occurred In payments, and Cecreed that unless the syms_ therein 
found due were paid by the railroad and railway companies respect- 
ively before the day of sale that their equities of redemption should 
be barred and foreclosed and the properties in said deeds conveyed 
sold by a commissioner of said, court for that purpose in and by said 
decree appointed. And by said decree it was decreed and di- 
OF rected that the moneys arising from the sale of the property 
conveved in the railroad mortgage (called in said decree the 
“first mortgage ”) should be “distributed among the holders of cou- 
pons secured by said first mortgage that have not been! surrendered 
on the basis of the first mortgage alone, so that each holder of an 
overdue coupon, which has not been thus surrendereyl, should re- 
celve of the purchase-money arising from said sale a due proportion 
of said purchase-money, as computed from the entire? issue of said 
bonds, and that the residue of said purchase-money should be dis- 
tributed among the holders of the bonds secured bf the railway 
mortgage (in sald decree called the ‘second mortgage’) equally in 
proportion to the amounts of said second mortgage bonds by them 
respectively held.” The said decree then further provided that after 
such sale of the premises conveyed by the railroad Inortgage, the 
commissioner should sell in one lot the premises enybraced in the 
railway mortgage (called in the decree the “second mortgage”), and 
that the proceeds should be distributed among the holders of bonds 
secured by that mortgage equallv. And it was also expressly by 
said decree directed that if the trustees of said railway mortgage 
deed should be requested to do so by a majority of the holders of 
the bonds secured bv said mortgage, they might purchase the prem- 
ises embraced in said railway mortgage, and that in such case no 
bondholder should have any claim to the premises or to the pro- 
ceeds thereoi, except for lis pro rata share as represented in a new 
company or corporation to be formed by a majority in interest of 
said bondholders for the ase and benefit of the holders of the bonds 
secured by said railway mortgage, and also provided for the bid of 
4—1120 | . 
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such trustees being received therefor. All of which appears, refer- 
ence being had to a transcript of said decree herewith filed, marked 
“J. and made part of this enswer. 
Defendant further shows that the State of Arkansas was not a 
party to this suit, and that on March 27, 1875, said State 
98 had filed her bill in the chancery court of Pulaski county, 
Arkansas, for foreclosure of her mortgage aforementioned, 
which bill was pending at the time of the matters and transactions 
hereinafter mentioned, and that the sum ‘due the State, and tor 
Which she held a lien upon the property conveyed to defendant, 
amounted to over two hundred thousand dollars, which hen held 
by the State was superior to the lien of the railway mortgage deed. 
Defendant further states that said sales were made on the 27th d: uv 
of April, IS77, and that at said sale the said Pierson, Matthews and 
Dow, as trustees of said mortgage of the railway company, pur- 
chased the property couveyed in and by the deed of the railroad 
company to Tate, Brinkley, and Watkins for the sum of one hundred 
thousand dollars, and that they proud said bid with overdue coupons 
eut and taken from: bonds secured by that mortgage, which had 
been surrendered by the h — thereof in-exchange for the bonds 
secured by the railway mortgage: and that the same parties as trus- 
tees of the railw: av mortgage pea purchased the premises embraced 
in and conveyed by the said first mortgage deed of the railway com- 
pany ; that the commissioner reported said sales to the court, the 
names of the purchasers, and the fact that they purchased as trus- 
tees, and thereupon, the sale being confirmed, said commissioner, by 
order of said court, conveyed the premises embraced in both deeds 
to said Pierson, Matthews. and Dow, “1n trust for all the holders of 
the:bonds secured by the first morizage deed executed by the Mem- 
phis and Little Rock Railway Company; and upon the further 
trust that they will convey she swine and all thereof to such com- 
pany or corporation as may be formed by the holders of a majority 
of said bonds at such times and on sack terms and conditions as a 
majority of the holders of such bonds may require.” “ALL of which 
appears by reference to a true copy of the deca of said commissioner 
to said trustees, Pierson, Matthews, and Dow, herewith filed, marked 
“A and made part of thir answer. 
oy Defendant avers that by said purchase the holders of said 
railway mortgage bonds became and were the beneficial and 
real owners of all the premises described and conveved in all the 
aforementioned decds, including the aforementioned charter of the 
Memphis and Little Rock Railroad Company and the railroad from 
Little Rock, in Pulaski county, Arkansas, to the west bank of the 
Mississippi river, opposite the city of Memphis, near Hopefield, 
Crittenden county, Arkansas. That at the time said railroad was 
completed between its said termini and equipped or stocked with 
considerable rolling rock. The railroad and rolling-stock, however, 
both needed repairs, and the value of the whole premises so pur- 
chased under said decree for defendant by their said trustees did 
not at that time exceed one million dollars; and the value of the 
» bole said premises, at the time of the organization of defendant, 
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and at the time of the issue of its stock and bonds hereinafter men- 
tioned, subject as it was to the mortgage to the State of Arkansas 
‘and to the first mortgage executed by defendant hereinafter men- 
tioned, did not exceed one million dollars. This fact and the value 
of the property was well known to ail of the bondholders and _ to 
complainants herein at the time, and they knew that in taking, as 
hereinatter shown, from defendant tts stock to amount of $1,300,000, 
and its bonds to amount of $2,600,000, therefor, they knowingly 
took from defendant its obligation for nearly four times the value of 
the property sold to it. The amount of such stocks and bonds was 
fixed and declared by themselves, without regard to the value of the 
property sold defendant, and solely for their own benefit and to o 
tain a wrongful advantage. Well knowing the value of the property 
thus purehased by the said trustees and held by them for them- 
selves, and intending to benefit themselves and to injure this com- 
plainant by loading it with a burden of indebtedness for which 

it received no cons‘deration, and which it would be wholly — 
60 unable to pay, the holders of said railway bonds proceeded 

to organize this defendant under the charter so purchased, 
and on the twenty-eighth day of April, 1877, executed articles of 
organization, signed by themselves personally or by their attorney 
duly authorized, by which articles of organization they declared the 
‘apital stock of defendant to be 13,000 shares of one hundred dollars 
each, and that all said shares should be deemed as fully paid stock, 
and distributed such shares (save 25 shares which, by their trustees, 
they induced certain other persons, citizens of Arkansas, to take, to 
qualify such persons to act as directors of defendant) among them- 
selves in proportion to the number of railway mortgage bonds held 
or cinimed by each, and also by said articles of organization directed 
said trustees, Pierson, Matthews, and Dow, to convey the premises, 
bv them so purchased, to defend: nt, upon condition : 

1. “That said railroad company, as reorganized, shall issue its two 
hundred and fiftv bonds, pavabl. to bearer at the office of the Cen- 
tral Trust Company of New Yor), in the city of New York, each for 
one thousand dollars, maturing on five equal installments on the 
first davs of May,in the vears 1879, ISSO, 1881, 1882, and 1885, 
bearing interest from date at the rate of ten per centum per annum, 
payable semi-annually at the same place, with coupons for such in- 
terest annexed, and shall secure the payment of the principal and 
interest thereof by a mortgage of all and singular the said property, 
charter, franchises, rights, privile ses, and immunities of which mort- 
gave said Pierson, Matthews, anc Dow shall be trustees, and shall 
deliver the same to the said Pierson, Matthews, and Dow, to be by 
them sold, and the proceeds applied to the payment of the liens 
upon the said property reserved by the lecree of the said court di- 
recting the sale thereof, and to the payment of moneys borrowed by 

them to make the cash payment required by said decree. 
6] 2. “That said Memples and Little Rock Railroad Com- 
pany, as reorganized, shall execute and deliver to said Pier- 
son, Matthews,and Dow its two thousand five hundred and seventy- 
five other bonds, each for the sun of one thousand dollars, and its 
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one hundred other bonds, each for two hundred and _ fifty dollars, 
pavable at the same place thirty vears after date, bearing interest 
from the first day of July, IS7s,and until the first day of July, 1882 
at the rate of four per contin per annum, and after the last-named 
date, at Gight per centumi per annum, pavable at the same place, 
with coupons for such interest attached, and) shall make provision 
fora sinking fund for redomiption of such bonds, and shall secure 
pavinent of said bonds, interest. and sinking fund by a mortgage of 
all said) propecty, charter, franchises, rights, orivileges, and immu- 
nities, of which mortgage said Pierson, Matthews, and Dow shall be 
trustees, Sach last-nanied bonds to be by said Pierson, Matthews, and 
Dow cquaily distributed among the holders of the bonds secured by 
the morteage of the Memphis and Litthe Rock Railway Company, 
of date December 1, 1885 

\Ilot which will more fally appear, reference being had to a true 
copy of said articles of organization here with filed, marked © LL." and 
mide part of this answer. 

At the date of said conveyance, defendant avers that said) prem- 
isos ana property conveved to it were not worth to excecd S].Q00,000, 
and were known to the grantors and those whom they represented 
to be worth oniyv that sunny, ty the ene were fully paid for by the 
15,000 shares of stock of the defendant, amounting to S1,500,000, 
then and there received wee Its vendors, 

Defendant further avers that it heing thus required to Issue 15,000 
shares of full patd stoek, and de liver the same to its said vendors as 
part of the same. transactious by their deed dated April OO, INTE, 
suid trustees, Pierson, a eda 8 Dow, conveved the prenitses 

so purchased under said deeree to defendant. in ane by 
2 which deed they also required defendant to coniply with the 


above mentioned conditions: 7. ¢.. to issue said two classes of 


bonds of the amounts mentioned, and to secure pavment thereof by 
convevances by defendant of all the premises then conveved to It, 
and all the property it might acquire in the future, and its Income 
of every character, to themselves as trustees, in trust to sell and 
convey upon defendant's default) in pavment.as appears by refer- 
ence toa copy of said decd herewith tiled, marked “M,” and made 
part of this answer. 7 

Defendant was but the ereature of the parties so dealing with 
themselves; the persons selected to act as directors of defendant had 
no interest tn the transection or the property bevond the trifling 
amount of five shares each of the stock of defendant, which they 
purchased at a nominal price at the solicitation of said trustees. 
Said directors also were persons of noe experience In matters of the 
character stated; and were wholly incompetent to foresee the conse- 
qtlences of the transaction, or thot defendant could not meet the 
obligations it was compelled by tis owners and creators to assume. 
And further, said dircetors, acting its sueh only for acconimeda- 
tion of the said bondholders, and sceine that they had fully author- 
ized and empowered said R. K. Dow to act for them, confined them- 
selves to mere formal acts, and did nothing but to carry out the 
wishes expressed by said’ Dow and by the articles of organization. 
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Under these circumstances the completion of the transaction was 
easv. The parties controlling the whole matter were both vendor 
and vendee, and could and did dictate their own terms without fear 
of opposition. Consequently defendant accepted said conveyance 
upon the terms and conditions thus imposed upon it, and issued 
and delivered to the said bondholders certificates of its capital stock 
to the amount of 81,300,000, in and by each of which certificates 
it acknowledged that the shares therein mentioned were fully 
63 paid for, and by which alone it paid full value for all the 
property conveyed to it by its vendors. | 

Defendant also executed and delivered to said trustees, Pierson, 
Matthews, and Dow, its 250 bonds, by each of which it promised at 
maturity to pay the bearer one thousand dollars with ten per cent. 
interest thereon from date. and which bonds were divided into five 
series of fifty each, and which series matured respectively at one, 
two, three, four, and five Vedrs from date: and to secure payment 
thereof by its deed dated May 1, 1877, conveved all its property, all 
it might thereafter acquire, and all its income of whatever nature 
andl however derived, to said Pierson, Matthews, and Dow, in trust 
tosell and convey upon its default, as appears by a copy thereof here- 
with filed, marked “NJ and made a part of this answer. 

On the second dav of May, 1877, defendant still being under sole 
and exclusive control of said bondholders, and of said Pierson, Mat- 
thews, and Dow, their trustecs, executed therr 2.575 bonds, by each 
of which it promised to pay the bearer one thousand dollars, and 
its one hundred other bonds, by each of which it promised to pay 
the bearer two hundred and fiftw dollars. all satd bonds maturing 
thirty vears after date, and bearing interest from the first day of 
July, IS7S, to the first dav of July, iSS2.at four per centum per 
annum, and after the latter date until maturity, at eight per centum 
per annum, for which interest coupons executed by defendant were 
attached to said bonds. And on sar dav defendant executed and 
delivered its deed, being the same deed nientioned im the bill, and 
upon which relief is sought against defendant, by which it con- 
veved ail the premises it had acquired by the conveyances afore- 
mentioned, all the property Po might aiterwards acquire in any man- 
ner, and allits future income. rents, and profits to said Pierson, Mat- 
thews, and Dow, in trust tose)] and convey on complainant's default; 

the property thus conveved being the same mentioned in the 
od bill. That in said decd, ai the cictation and by the coercion of 

said trustees, it was provided that, beginning on January 1, 
1SS3, defendant should. in acdition to the exorbitant interest con- 
tracted for, pava large sam annually to said trustees as a sinking fund, 
to be by them invested inthe purchase of said bonds, and that in case 
of failure or default for sixty days in payment of anv installment of 
interest or of sinking fund said trustees, on request In writing of 
the liolders of one-third in value of said bonds, might and should 
take possession of all the railroad, charter, and other property con- 
veved to defendant, and might sell the sanie: dt said sale might 
purchase for benefit of holders of deferdant’s said bonds, and should 
convey all such property to © new corporation to be formed of and 
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by said bondholders. All of which appears by reference to a copy 
of said deed herewith filed and marked “O,” and made part of this 
answer. And immediately thereafter defendant, acting under the 
same dictation and coercion, delivered its last-mentioned 2,675 bonds 
to said Pierson, Matthews, and Dow, as trustees, to be by them dis- 
tributed and delivered to defendant’s own stockholders. 

No account of the distribution of said bonds has ever been ren- 
dered by said trustees to defendant. It avers, however, that they 
delivered satd) bonds to each of the holders of said railway bonds, 
stockholders of defendant. 

Defendant avers that it received no consideration whatever for 
any of its last-mentioned bonds, and that no person who received or 
retained any of such bonds paid to it anything therefor. It avers 
and states that no moneys for said bonds, or for any of them, was 
paid to defendant, or to any one for its use, and also says that none 
of said bonds were sold for money or any other value, nor were the 
said bonds, or anv of them, issued by defendant either for money 
or property rece ved by it or for labor done. 

It also avers that its only power to execute bonds or to mort- 
65 vage its property was and is contained ino section 9 of its 
charier, the material part of which section 1s as follows: 

“The said conimpany may, at any time, increase its capital to a sum 


suflicient to complete the said road and stock it with evervthing nec- - 


essary to give if fall operation and effect, either by opening books 
for new stock or by borrowing Money on the eredit of the Company 
andoon the mortgage of its charter and works, and the manner in 
Which the same shall be done in either case shall be preseribed by 
the stockholders at a general meeting,” ete. 

And it avers that such last-named bonds were issued and deed of 
mortgage and trust executed and delivered neither to Increase its 
capital nor to borrow money; that,on the contrary, the effect of the 
execution and delivery of said last-ramed bonds and deed was to 
decrease the capital of cetendant, te make it insolvent from the ‘be- 
ginning, and be abserption of its income in payment of Interest 
upon and principal of bonds, for which it recetved no consideration, 
to hinder it from: repatring. and improving its road and equipments, 
and thus to hinder and embarrass it in the operation of Its road 
and in the discharge of its duty to the publie and to its stock- 
holders. | 

Mach person who took one of said bonds knew.at the time that in 
taking from defendant steeck to the amount of $1,506,000, and the 
last-named bonds for and to the amount of 82,600,000, they were 
taking and receiving from defendant its obligations for more than 
three times the value of the property sold and conveved to it, and 
also knew that the said bonds had no valuable consideration what- 
ever. Defendant avers that said stock and bonds were issued and 
distributed at one and the same time, and as part of the same trans- 
action, and that defendant received no consideration of value what- 
ever for the satd bonds, and that they were issued with a view to 
distribute the same among its own stockholders as a gift or without 
consideration then paid, or given or agreed to be paid or given; 
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66 and the said bonds were in fact so distributed and given to its 
stockholders. And it avers that all said bonds are now held 
by complainants themselves, and by persons who were stockholders 


_ of defendant at the time of their issue, and who participated in the 


whole transaction. 

Said 13,000 shares of stock are now outstanding in the hands of 
bona fide purchasers and owners for value; and this defendant is 
bound thereby, and the same constitute a Hability on defendant 
which it cannot deny or escape; and said trustees having issued and 
declared said ‘stock to be full paid stock, defendant is estopped to 
deny such fact in favor of bona fide purchasers thereof for value, 
without notice. 

Defendant further states that shortly after the execution of said 
deed of May 2, 1877, and of the said bonds secured thereby, the said 
R. k. Dow, was elected its president, and except for a short time 
continued president thereof, and controlled defendant up to Febru- 
ary 15,1881. While he was so president and in control of defend- 
ant, it paid the interest accruing on its said bonds, and since Dow 
ceased to be its president, defendant has paid one installment of in- 
terest accruing January 1, 1852, upon the bonds secured by said 
mentioned deed; but it avers that at the time of such last payment - 
the true nature of the proceedings herein detailed was unknown to - 
the then president and directors of defendant. 

W heretore, defendant avers that the said last-nained bond issued 
by it on May 21, 1877, being:the same bonds mentioned in the bill 
of complaint in this cause, and the mortgage or trust deed executed 
by it on the same day to secure said bonds, being the same deed 
mentioned in the bill, were and are illegal and void, and that com- 
plainants are entitled to no decree against defendant. 

It further admits that the said mortgage of May 2.1877, contained 

the stipulation printed upon page 7 of the printed copy of 
OF the bill of complaint. It also admits that William 8. Pierson, 
one of the trustees, afterwards died, and that the complainant, 
Charles Moran, was duly and legally appointed trustee of the said 


‘mortgage in his stead,and that Moran accepted said trust, and is now 


acting as trustee. 

It also admits that the State of Arkansas filed her bill in the Pu- 
laski chancery court for the foreclosure of the mortgage to the State 
above referred to, dated January 10, 1861; that the defendant ap- 
plied to be made a party defendant to the suit, and that it was then 
in possession of the property mortgaged to the State; that this was 
eranted, and that, upon final hearing, it was decreed that the defend- 
ants therein pay to the State the sum mentioned in the: complaint. 
It admits that the defendant appealed to the supreme court of the 
State of Arkansas, and it was on the fourth day of March, 1882, by 
that couie deereed that unless the sum mentioned in the bill was 
paid on or before the thirtieth dav of March, 18582, the commissioner 
appointed by the court should sell the property mortgaged to the 
State by the Memphis and Little Rock Railroad Company for cash. 

Respondent here states, however, that the debt due the State of 
Arkansas was not the debt of this respondent, and that neither in 
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the decree in the chancery court, nor in the decree rendered by the 
supreme court in the cause mentioned, was there any decree what- 
ever rendered against this respondent as debtor to the State, the 
entire proceeding being one fa rem, and the judgment being that 
unless the debtor of the State or some one for it paid the said debt, 
the property mortgaged by the lorie y Memphis and Little Rock 
Railroad Con Hpanyv to the State should be sold. 

Respondent further admits that comoliuinaits in this cause did pay 

off the amount of the decree of the supreme court of Arkansas, ren- 
dered aealist the said DPOpeCrEV | but avers that they did so 
GS Without consultation with this defendant, without its request, 
and without notice to the defendant that thev intended to 
pay the same, and before the lay of sale appointed ino said decree, 
up towhich time the defendan was cutitied to make payment shoul d 
it see fit to do so, | 

Respondent further admits all that i stated inthe bill with re- 
gard to the bill tiled on the chaneery side of this court by the com- 
plameants setting typ ihieir | Vrhent 3 rade lo the State of A rkansas, 
and praving subrogation sand atl that is stated as to the answer and 
cross-bill filed thereto, lt aso admit- that a decree was rendered 
on the twelfth dav of May pie ino othe suit) last-named, by this 
court granting the relief prayed by the bill, and dismissing respond- 
ent’s cross-bill: bat they deny that the decree remains in this court 
in full force, because they sac that this respondent appealed there- 
from to the Sul rere Court ad the Uovited) States, and in api time 
executed its supersedeas bond by which said decree was superseded, 
and that the same is new pending on the Supreme Court of the 
United States. 

Respondent, farther answering, admits that in the exercise of 
What it believes to be dis coga) rights. inder the adyviee of counsel, 
it filed in the crreuit court of the Urited States for the southern 
district of New York its: bill oallist C iipeladiiits Ih this cause, and 
others, In which it set Lig the same daitters stated dre its said) cross- 
bill, and praved thi anne relict Aneto it) further adtmiuts that said 
suit was heard, and thatjon the cleventh day of February, ISS4. the 
bill of the defendant herein was dismissed for want of equity, from 
Which decree of the sard cirenit court for the southern istrict of 
New York the defendant intends th apt tiie to prosecute its appeal 
tothe Supreme Court vot the United States. Respondent ‘admits 
that in oats answer and eross-biil tiled in’ New York it did allege 
that the Properly covered ly its rortyare of Mary 2OISTT. Was of bess 

Value than the amount of the bonds secured thereby, and 
Oo the prior Hens upon sail property, : 

It further adtaits that attached to the satd bonds secured 
by the mortgage of Mav 2, US77. are coupons for the seniu-annual 
interest thereon to the time of Taree ia of said bonds at the rate of 
Meht per centum per annum, pavable on the first davs of January 
and July in each vear.. Tt admits that it has not paid the coupons 
which were originally attached to said) bonds, and which tell due 
July 1, 1882, or those that have matured since that time; but it de- 
mies that it has made such failure with the intention of defrauding 
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any one, or that it made any false pretense whatever with regard 
thereto. And while respondent has failed to pay the sums whieh 
were mentioned in the coupons originally attached to the said bonds 
when issued, and which matured on July 1, 1882, January 1, 1888, 
July 1, 1883, and January 1, 1884, it does not know or believe that 
it has committed any default, which under the provisions of the 
mortgage aforesaid is a forfeiture thereof, or which entitles the com- 
plainant to enter and take possession of its property, or to ask a 
foreclosure of the said mortgage, because it says that in and by the 
said mortgage it is expressly stipulated that no coupon shall be en- 
titled to the security of said deed of trust or mortgage unless such 
coupon is held and owned by the actual owner and holder of the 
bond to which said coupon was attached at the issue of said bond. 
The-exact language of the mortgage in this respect is as follows: 

“And it is expressly agreed that such coupons as may be held by 
any other person than the actual owner or holder of the bonds to 
which they were respectively originally attached shall be considered 
merely as an unsecured promissory note of said railroad company, 
and shall not be entitled ‘to the security of this deed of trust.” 

Respondent knows that a very large number of suits have been 
brought and judgments recovered against it in this court upon cou- 

pons which were originally attached to said mortgage bonds, 
70 which said coupons were necessarily for the purposes of said 

suits and judgments detached from said bonds; and it is not 
shown by the complaint in this cause, or in any other way, that the 
bonds from which such coupons were detached have not been sold, 
and are not now held and owned by parties other than the owners 
of the said bonds, nor is it known by this defendant that the cou- 
pons attached to any of the bonds are not now held by parties who 
are not the owners of the bonds themselves. And defendant says 
that it being a part of its original contract that any detached cou- 
pon not held by the actual holder and owner of the bonds shall be 
considered merely as an unsecured promissory note of this defend- 
ant, and shall not be entitled to the security of its deed of trust, it 
is the duty of those who may desire to enforce said mortgage to 
show that the coupons for the non-payment of which they are pro- 
ceeding are held by the holders and owners of the bonds to which 
they were originally respectively attached, and it is the right and 


duty of this defendant under its contract, and for the protection of 


itself and the protection of the actual holders and owners of its 
bonds, to require strict proof of the ownership of the coupons 
which have been unpaid. And it asks and demands that such strict 
proof be required, and that until it is made, no decree whatever 
mav be rendered in favor of the complainants. Having made this 
contract with those who have taken its bonds, and the contract 
having been largely for the protection of the bondholders, respond- 
ent would be derelict in its duty if it did not insist upon full and 
strict proof of the ownership of said coupons. And no ‘such proof 
having been furnished it by the complainants, and respondents 
having no sufficient knowledge or information upon which it can 
found a belief as to the true ownership of the said coupons, it de- 
o—1120 | 
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nies that the said coupons which it has left unpaid are held by or 
belong to the parties who own the bonds to which said coupons 
were respectively attached at the time of their issue by this defend- 
| ant. | 
71 Further answering, respondent admits that on the twenty- 
fourth day of June, 1SS2, it confessed judgment in this court 
in favor of Russell Sage, for the stim of $125,921.45; but the de- 
fendant denies that the said Russell Sage individually is a large 
owner of defendant’s stock. Tt savs that the said Russell Sage, in- 
dividually and personally, has not a single share of stock in this 
company. Tt says that Targely over 15,000) shares of its capital 
stock are held by Jav Gould, Russell Sage, and Henry G,. Marquend, 
as trustees, and in no other manner: and that the said Russell Sage 
owns none individually. 

Defendant further savs that the debt m1 which it confessed judg- 
ment in favorot said Russell Sage was honest and just: that the con- 
sideration was for money borrowed by this defendant for its use, 
anda part of which was applied to the payment of the coupons 
attached to the said bonds Mav 2, 1S77, which matured on the first 
day of January, 1887, and the rest and residue was ‘for money ber- 
rowed to pay debts contracted by this company when under the 
Management of the complamant, Re WK. Dow, and which this de- 
fendant was compelled to pay. 

It admits that on the same dav Sage filed is complaint in the 
Pulaski chancery court, praving for the appointment of a receiver 
to take charge of the property of the detendant, and operate It for 
the payment of the Sagejudgment out of its net earnings ; the de- 
fendant entered its appearance, and making no objection, the re- 
ceiver was by the court .appomted. But it denies positively and 
emphatically each and every allegation in the complaint that the 
said suit between the said Sage and the defendant was collusive, and 
was begun to avoid the pavinent of the debts of this detendant, or 
that it was begun to avoid the payment of the interest on the bonds 
mentioned in this complame. 
| It admits that the cause of Russell Sage against the de- 
iz fendant was removed to this court, but expressly alleges and 

shows that it was so removed by this defendant itself, 
Defendant admits that the receiver was continued in that cause 
till the thirty-first dav of December, ISS5, when he was discharged 
bv this court of its own motion. 

Defendant admits that the Hon, George W. MeCrary, in his opin- 
lon rendered, alleged that the said Sage suit was collusive ; but de- 
mies that he had anv sufficient proof of anv such allegation, and 
avers that by the after proceeding in this court ino that cause it Was 
shown that no such sufficient proof was before the said judge, be- 
cause It savs that on day of February, 1S84, a reference was 


made by this court to a-master to take testimony and report whether 
or not said suit was collusive. Such reference has not been com- 
pleted, nor has the said¢report been made, nor this court had an op- 
portunity to pass thereon. a) | 

Further answering, respondent denies that on the appointment of 
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this receiver the directors of the defendant or its officers resigned 
either for the purpose of avoiding the payment of its debts or with 
the intent to prevent the service of process on this defendant. Re- 
spondent says that at the election for directors held on the 15th day 
of February, 1882, F. A. Marquand, E. Kk. Sibley, Thomas Essex, 
Jay Gould, and B.C. Brown were elected directors of the said com- 
pany; that the said Jav Gould resigned on the 29th day of April, 
1882, and that at a meeting of the directors held on the 6th day of 
May, 1882, R. S. Hays was elected a director in his stead ; that B.C. 
Brown resigned by a letter addressed to the president, F. A. Mar- 
quand, May, 7, 1882, which resignation was by the said president 
accepted. Respondent further says that the aid E. K. Sibley, hav- 
Ing been appointed receiver as aforesaid, and being advised that his 
duties as director and receiver might come into conflict, resigned the 
positions of director and general manager of this defendant on the 
27th day of June, 1882, and that neither the president, F. A. 
7 Marquand, nor the directors, Thomas Essex and R. 8. Hays, 
resigned, but continued to hold their offices; that at the elec- 
tion held on the loth dav of February, 1883, R. 8S. Hayes, Thomas 
Hssex, John C. Brown, DoS. TH. Smith, and J. W. Wynne were elected 
directors and held their offices during that vear and up to Feb- 
ruary, 15, ISS4, at which time thev were all again elected and have 
since held their offices as directors: that R.S. Haves was elected 
president by the chrectors Immediately after the 15th of February, 
ISS5; was again elected president after the cleetion of directors in 
ISS4, and has been president of the defendant since lis election, 
about the 16th day of February, 1883: and further states that neither 
did its secretary and treasurer resign, nor did its superintendent and 
chief engineer resien lis office, but they continued to hold the same. 
And it savs positively that the allegation is wholly untrue. 

It denies that the object of the said defendant in procuring the 
appointment of a receiver was to avoid the enforcement of the cou- 
pouns attached to the said mortgage bonds, or to depreciate the value 
of the bonds in the market, and it “aVS that the records of this court 
show that the appointment of the receiver did not in the least pre- 
vent the enforcement of any of said coupons or the bringing of any 
suit for the collection thereot, as shown bv the bill itself in the im- 
mediately succeeding allegation that the holders of a large number 
of coupons have sued upon them and obtained judgments at law in 
this court. and that the plaintiffs in said jadgments have filed bills 
on the chancery side ot this court praving that the lens of their said 


judgments may be foreclosed and the property of the detendant sold 


for the payment of each of their said judgments, or for the appoint- 

ment of a receiver. 
Respondent further admits that on the 10th dav of April, 1885, 
the Equitable Life Assurance Society and others filed a bill alleging 
that thev were the holders of bonds secured by the preference 


ad mortgage executed by the defendant company May 1, 1877, upon 


which default had been made, asking that a receiver might be 


appoint doand that. the said last-named mortgage Mav he foreclosed 


for their benetit, but most positively denies that the plaintiffs in that 
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suit are acting in collusion with the defendant company. It admits 
that it filed its answer to the bill filed by the said Equitable Lite 
Assurance Society, Which answer contained the statement upon page 
14 of the printed copy of complainants’ bill, and that said suit is 
still pending. It admits that R. kK. Dow and Watson Matthews, 
two of the compl ainants herein, who were the trustees of the said 
mortgage of May 1, 1879, have filed a bill on the chancery side of 
this court praying foreclosure of the said mortgage of May 1, 1877 ; 
that upon the last rule day they took a decree pro confesso, which 
has not vet been perfected, and that the said suit is still pending. 

Respondent most positively denies that it has been able to pay 
the interest upon the coupons which it has failed to pay and at the 
same time to operate its road and make the necessary repairs and 
betterments, and it denies that its net receipts have been, since 
its default In payment of coupons, $400,000, or anywhere near that 
amount. 

Further answering, respondent denies that any of its officers have 
ever sald that if the owners and holders of the bonds and = coupons 
of May 2, 1877, would not accept such compromise as the defendant 
might dictate they would make all they could out of the road, run 
it down, and abandon it in a ruimous condition to the holders of the 
said bonds and coupons. Respondent has filed herein the affidavits 
of each of its officers most positively denying that thev have ever 
made any such or like statements, and it now here positively alleges 
and states that such alle wation Is false and untrue In every respect 
and particular. 

Respondent itself believes that its property is not worth the 
mnount of overdue and unpaid interest Interest upon said coupons, 

the principal of the S2.600,000 of bonds of Mav 2 IST7. and 
7) and the principal of the bonds of May 1.1877, and the de- 

cree for money paid to the State of Arkansas, and it savs 
that this load of indebtedness las been loaded upon it by the com- 
plamants themselves, and that if the defendant is in any detault 
such default has been caused by their action. 

Further answering, respondent savs that the said mortgage con- 
tained the following specific provision : 

“Pifth. In case default for the space ed sixty davs shall be made 
In the payment of any of said interest coupons or in the payment 
of the priticipal sum of any of said bonds as they shall respectively 
fall ihe the said party of the second part, their successor or suc- 
cessors, and fis or their survivor or survivors, on the written request 
of one-third in interest of the holders of the said bends, by them- 
selves or by their agents thereto duly authorized, either of said trus- 
tees being competent to act as the agent of the other trustees, upon 
being furnished with funds for expenses and being suitably indem- 
nified against loss, may andeshall enter in and upon and take pos- 
session of and operate all and singular the said railroad and all 
other property. real personal, and mixed, hereinafter conveyed or 
intended to be conveved, and take and receive the Income and protits 
thereof.” 

And it says that the complainants in this cause have furnished it 
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with no proof that anv such number of the holders of the bonds de- 
scribed by the said mortgage deed have requested them in writing 
or otherwise to demand or take possession of the property in said 
deed mentioned. : 

And it further savs that no demand whatever has been made 
upon it either before or since the commencement of this suit by 
complainants for the surrender of the said property. 

Defendant further states that in the cause hereinbefore mentioned, 
In Which Pierson and Matthews as trustees of the mortgage executed 
by defendant on the first dav of May, 1877, called the preference 

mortgage, and which mortgage is prior in hen to the mort- 
76 gage sought to be enforced in this cause, a decree was ren- 

dered by this court on the 4th dav of April, 1884, in aecord- 
ance with the praver of the bill, in and by which deeree it was 
ordered that the defendant pay the sum found to be due upon its 
said preference bonds within thirty days, and, upon defendant’s fail- 
ure to do so, its property should be sold and conveyed by a commis- 
sioner appointed for that purpose in said decree; and defendant 
savs that to take possession of the property at this time, and deliver 
it either to a receiver or to complainants, would render it wholly 
unable to prevent the sale of this property under said decree, and 
would amount to a confiscation of its whole property. 

And having fullv answered, the defendant doth demur to said 
bill, and for cause of demurrer savs: 

1. That the complainants have not stated a case suflicient to en- 
title them to the relief sought or to NEV eart thereof. 

2. That the bill does not show that the COMPOS lett unpaid by 
the defendant belong to and are hela by the owners of the bonds to 
which they were attached when issued. ' 

3. That the bill does not show or allege that the complainants 
have been requested, by one-third in value of the bonds secured by 
the said mortgage deed, to demand or take possession of the prop- 
erty In said complaint mentioned, or of any part thereof. 

4. That the trustees of the mortgage executed bv this defendant 
on the Ist dav of May. IST77, upon the same property, and which ts 
aprior hen to the said mortgage executed May 2, 1877, are neces- 
sarily prirties to this Callise, and are hot rule parties hereto. 

o>. Phere is no equity in the ball, 

Wheretore, ete. 

RS. HAYS, 
Prive sid jit of thie Mi nepliis aud Litth Rock PR. P. (%.. (Is reorganized, 
By JOHN ©. BROWN, 
Attorney for iT bi and said Company. 
JOHN CO BROWN, 
B.C. BROWN, 
Of ( itiise /. 


‘4 In testimony that the foregoing is the answer of the Mem- 
phis and Little Rock Railroad Company, as reorganized, to 
the bill of complaint filed against it tn the above-mentioned cause, 
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[ hereby attach the seal of said company, this 7th day of April, 
ISSA. 
JOHN W. GOODWIN, 


Necretary. 


ii) And (1) the Sth day of April, ISS-4, the following procced- 
Ines were had : 


Come said plaimtitts, by UL Mo & G. 2B. Rose, Esqs., their solicitors, 
and file herein their exceptions to the answer, of said defendant. -- 


a On the loth day of April, ISS1, the following proceedings 
were had: | 
Now on this day come said) plaintiffs, ov C. Me and G. B. Rose, 
their solicitors, and also comes sard defendant, by John C. Brown 
and B.C. Brown, its solicitors, and the applications of the plaitills’ 
for the appointment of a recerver hereim having been daly consid- 
ered and the court bem now fully advised in the premises, it is now 
ordered that Rudolph Fink be and he is appointed a recerver of 
this court, and he is directed te v1Vve a bond as such to the detend- 
ant in the penal sum of tive liundred thousand dollars, with sureties 
to be approved hy the court, conditioned that he will futhtully ds- 
charge the duties of recelver In this action and that he will obey 
the orders of the court: herein, and to take and subsertbe an oath 
that he will) faithfully discharge his duties as such receiver, and 
immediately thereafter he shall take possession of the Memphis and 
Litthe Rock railroad, with its inelines, connections, track, depots, 
rolling stock, books, papers, moneys, and all and singular its property 
of every kind, character, and desertption. and he shall operate the 
Same subject to the orders of this court. It is theretore ordered that 
the defendant at once surrender possession of its said) railroad, roll- 
Ing stock, and all other: money and property of every character to 
said receiver, and that said receiver shall operate the same as rail- 
road in the usual manner iits proper business of carriage of trerghts, 
express matter, and passengers; that he keep accounts of all receipts 
and expenses and make report thereof, and of all lis acts 
SU and domes to this court as May hie by order required, 
And it is further ordered that as soon as may be said re- — © 
eolver do make and file with the clerk of this court a true and com- 
plete Inventory of all and singular the property of said company, 
real, personal, and muxed, which has or may come into his hands, 
POSSESSION, or control as recelver of this court. 
And it is further ordered that said) receiver shall continue the 
operation of the railroad tn the ordinary and usual course as the 
same Is now operated in the common carriage of tretght and passen-- 
vers, having due regard to the publie interests and the accommeoda- 
tion of the pubhie, and Keeping the premises and property, both real 
and personal, in repalr, to the end that the said read may be effh- 
ciently operated with safety and-convenience to the public. Po the 
same end he shall from time to time employ and discharge all need- és 
ful Jabor, servants, and agents, and shall purchase and pay for all 
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needful labor and supplies as may seem to be necessary and proper 
in the exercise of a sound discretion, and he shall have power to 
settle and adjust, according to the usual course of business, all out- 
standing traffic balances with other railroads, steamboats, and tele- 
graph companies, and to settle and adjust such like balance as may 
hereafter from time to time arise, and he shall have power to make 
and abrogate as usual necessary and proper agreements for the in- 
terchange of business in the way of traflic, and to continue or abro- 
vate existing arrangements of the ke kind, and to continue existing 
and to make new and proper arrangements for the transter of freight 


“and passenger cars over and across the Mississippi to and from Ten- 


nessee, und generally to do and to perform all things usual and 
proper, ace cording to the rules and usages of good 1: vilroad muanage- 
ment, to increase the business of the road and to promote the con- 
venience of the public. 
S] And it is further ordered that said receiver shall have 
power, at his discretion, to prosecute and defend all existing 
actions by or against said company, and to pay or defray the usual 
or ordinary expenses incident thereto, and to Commende and prose- 
cute anv action which in the usual course of business be may deem 
necessary to commence hereafter, either m= the name. of the said 
company or in his own name as such receiver, as he mav be advised, 
and to defend any and all suits that may hereatter be brought against 
said company or against himself as receiver by permission of this 
court, and to defray the necessary and proper expenses of such proper 
prosecutions anid dete nse, me luding reasonable fees of counsel em- 
ploved for that Purpose, and Mav pay the same salaries which have 
been paid by the defendant, or otherwise, at lis discretion, and he 
is also empowered to sue for, collect, receive, and receipt for all 
monies due from the Government of the United States to said com- 
pany, and to pay all the expenses incurred in the adjustment and 
collection of said demands. : 

And he is authorized and empowered to collect and convert any 
of the notes, bonds, or other securities pavable to said railroad com- 
pany which may come into his hands, and to pledge or hypothecate 
the same to secure pavinent of adhnV Tones borrowed by biian hy 
leave of this court: to pay, at his discretion, all liens existing on 
the depots and depot buildings used about the business of said rail- 
road 1h this State or at Mem pliis, ‘Vennessee, suid to pay all due and 
unpaid purchase-money of locomotives or other rolling stock used 
on said road, if the same can be discharged out of the earnings of 
the read: and he is further authorized to contract for or obtain and 
use all rights of way over or across lands or other railways in the 
State or elsewhere which, in his judgment, are necessary for the due 
and profitable operation of the said railroad, and to pay all sums of 

Monev Me Cessary to olot: ld) ania Ope rate the sclbiie. 
82 And it is farther ordered that said receiver, acting in good 
faith and with ordinary prudence and care in the manage- 
ment of said business, shall not be answerable in his individual 
right for any breach of contract entered into by him, or pay for any 
injury to any-person or for any property, or to any person by any 
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accident occurring in the miatagement or operation of said railroad, 
Or hy Its business, or ly oy through thie ai olivence or misconduct of 
any person chiploved by him nor acting mn good faith and with 
ordinary pradence and care shall lie be liable for any default, theft, or 
embezzlement of any person ciiploved by dani. 

In the hands of the receiver is situated tn Meniphis, Tennessee, and 
threat, In the conduct of the business of said COMME, other portions 
of such Property titist be sent into the State of ‘Pennessee, and that 
Wan V Sttiis of hone V Must Hecessarily become die to said) recerver 
from persons and corporate bodies doing business in said State of 
Tennessee, and that there ts danger threat POSSess1On thereof ly sid 
receiver may be disturbed by miany vexatious suits in the courts of 
sald State, said receiver is hereby authorized and enipowered, should 
In his juademient there shall be HeCOssTLV therefor, to upply by petition 
or bill to any court of Pernessee to be appotited recerver of thiat 
court of all such Property, with leave, however, to pretss all dis ac- 
counts as receiver betore this court. 

And said recetver is further authorized to offer and pay a sutl- 
cent reward for the detection and conviction of all prersolis Who 
have myured, or may hereatter injure, said railroad or interrupt and 
damage the tratns thereof, and to employ counsel and prosecute such 

prersatis. 
83 Nndoitas turther ordered that said) receiver 
any lauds held by the defendant for sale at the price tixed hy 
said detendant, and that he convey the same to purchasers, and his 
conveyances of said) lands shall transter to said) purchasers all the 
right, tithe, and miterest of all the partios to this suit. 

And its further ordered, tirst. that debts, if anv. due trom: the 
railroad COTM RU for tickets and freight balances and for work and 
labor performed by its cmiplovees and liborers and supplies and 
materkuls furnished for operating, repairing, or Improving the road 
and all obligations mneurred in the transportation of passengers and 
frereht, or for Miyuries LO Persons OF Property, which have occurred 
Within six months last past, shall be patd out of the carnings of the 
road, 
Second. That Persols having demands or claims of aby character 
against the receiver may, without applying to the court for leave to 
do so, sue in any court of this State havine jurisdiction, or may tile 
their petition and have their claims adjusted in this court at their 
election. 

This clause shall not be construed. as authorizing the levy of any 
writ of Process On the Propegtyv In the lisanieds of the recelver aT taking 
the same trom its possession. 

VPhird. That the debts and Habilities of the railroad COMPANY 
Which the receiver is ordered to pav, together with all the debts and 
habilities which said receiver may incur in operating said) road, 
Including claims for injuries to persons and property, shall constitute 
a hien on said road paramount to the len of the mortgages set out 
on the plaintiffs’ bill, and said lien shall continue until said debt 
and habilities are satistied; and the discharge of said property from 


And it being shown that some part of the property hereby placed 


linke sale ot 
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the custody of the receiver shall not affeet sueh hen or de- 
SA prive claimants of the opportunity of proving their demands, 

but said receiver shall remain in office for the adjustment of 
such demands, and may be sued therefor; and [if | said demandsare not 
paid by the person or corporation In possession of said mortgaged 
property, the court may retake such property into its possession and 
operate it by a receiver until said debis are paid, or may decree the 
sale of the property as shall seem most expedient. Said receiver 
shall file monthly reports in the master’s office of all his acts as such, 
and said master shall examine said reports and report to the court 
upon the same. And said receiver has leave to apply to the court at 
any time for further directions. 


Sd And on April 16, [S54, the following proceedings were 
lial: : 
Comes the defendant, by B.C. Brown, Esq., its solicitor, and fites 
herein its motion to correct the decree herein. 


Which motion is in words and figures as follows: 
S6 In the Cireuit Court of the Lonited States for the astern Dis- 
trict of Ark: tlisiis. ? 


R. K. Dow, Watson Marriews. and Charnes Moran, as Trustees, 
Compr ts, ? 
Tue Mewputs asp Lirrir Rock Ratiroap Cour wy , as reorgan- 
Ize. [de fendant. 


e 
The defendant comes and excepts to so much of the order or de- 
Cree ai}? pomntings ako Pere ‘cHver i} this case iis direets thiey said receiver to 
tuke and the defendant to deliver to said receiver the moneys in its 
rt that all the mohey in its hands 
or possession Was derived. by it froma the operation of the railroad 
and other property mentioned in the bill, and wa& its income and 
the income of said Property, and that it has Ho Mone AY Whateve Ty 
save such as were thus derived and received. Ang it further shows 
thatat notime whatever have said plaimtits ever demanded of « lefend- 
Ait posse ssionof the prope rty insaid mortgage mentioned, or of any 
part of such pu roperty 
Wheretore defendant moves the court to strike: — said order SO 
much thereof as requires or directs defendant to deliver to the re- 
celver Its Money ()} hana, 


pOssesslon, nhiel Shows to the cou 


B.C. BROWN, 
hor Deft. 
B.C. Brown, being sworn, savs: That he is the attorney for the 
defendant, and that he believes that the tacts stated in the foregoing 
motion are true. : 


Subseribed and sworn to before me, this 16th day of April, 1584. 


Endorsed : Filed April 16, 1Ss4.00 Ralph L. Goodrich, clerk. 
6—1120 
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Si And on Apri 18, 1854, thie following procecdings Were 
“had 

And. 6n this day cone plaaintitts, | by UL M. & G. B. Rose, their 
counsel, and defendant, by B.C. Brown, its counsel, and the court 
hol bernie sufficicnthy adv hry is fo what qjudement to render pon 
the motion of defendant to miodity the order heretofore hivtde tn this 
CAUSE AP poids tine a receiver by -trikine therefrom: all words which 
authorize the receiver to take, er require defendant to deliver, the 
HiOheyes il tts J re ~ession derived from the Operation of the tiort- 
vaged property, doth take the same under advisement: and it is 
ordered thisit cli fonpedsidalt deliva® =i MiGhevs to the recelrver, ta) hie 
held 1y\ hina subyect to the order of the court, and to be repaid to 
defendant shoud (hie @Ourt seo adpuidow, 


SS Ana Citi April LS, ASSN. the following proceed) ws Were 
braid: : 

On this dav came satd platitiffs, by UL ME & G2 Bb. Rose, their so- 
licitors, ancl alse Cade thie ~iild defendant. hy I}. (’, Brown, its solie- 
itor, and also came Rudolph, eink, Hp pornt do reeeiver herein, anid 
exceuted his bond as such, with R. kW. Dow as surety, ni ye hone 
Is approved 1,  f the court and is ordered to be filed: and said re- 
eeiver alse made e files herem in open court his oath of ofliee as 
such receiver, such bond and oath bere in words as follows: 

0 


In the United States Cireuit Court for the Eastern District of 
Arkansas. | 


R. KK. Dow, Warson Marrinpws, and Ciances Moras, Plamtitts, 
| : 
Tite Mevenis anp Lirree Rock Raibrovp Company, as reorgan- 
ized, Detendant 


‘ Know all men by these presents, that we. Rudolph Pink, as prin- 
cipal, and Robert IK. Dow. as surety, are held and firmly bound. te 
the Memphis and Litthe Rock Railroad Company, as reorganized, in 
the just and full sum of five hundred thousand dollars: said) obit 
vation Ison condition that whereas said) Fink das been appormted 
receiver Th Chancery in the above-named cause : 

Now, if said Fink shall faithfully discharge the duties of receiver 
In said cause, and shall obey the orders of the court in said cause 
then said obligation shall be null and void: else, in full) foree and 
virtue. 

Witness our hands. on this 1th day of April, PSs. . 

RUDOLPIT FINK. 
Re. Wk. DOW, 


SO Unirep Sravres or Auentiea, Kastern District of Arkansas : 


PR. IW. Dow, say that after payment of all my just debts, and 
setting aside Properly exempt from execution, am worth more 
than the sum of tive hundred thousand dollars. 


Rook. DOW. 


we 
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Sworn to and subscribed betore me.on this 19th day of April, 
ISS-f. 


RALPH LL. GOODRICH. (Verk. 


Unirep Stares or AMentoa, Eastern District of Arkansas : 
I. Rudolph Fink, do solemniv swear that Twill faithfally perform 
miv duties as receiver in the above-named cruise, 


' RUDOLPIL FINK. 


Sworh to ahd subscribed before hie’. this 1th dav of April, ISS-L. 


Sage ‘ . ‘ ’ 
RAELPIL L. GOODRICH, Clerk. 
And now, having duly qualified, said receiver is directed to obey 
the orders heretofore made in this cause for his action. 
VN And on the 21st diy of April, ISs4, the following proceed- 
Ings were had: 
Now (>t) this dav Calibe Rudolph link, receiver here? and files 
his bond as such receiver, wiaich js mn words and figures as fol- 
lows: 
Bond. 
Know all men by these presents, that we, Rudolph Fink, as prin- 
; 3 cipal, and Frederick HH. Cossitt, Charles Moran, Rov. Dow, and Al- 
bert Pink, as sureties, are held and tirmiy bound unte the Memphis 
and Litthe Rock Rattroad Company, cis reorganized, in othe sum of ‘ 
: tive hundred thousand dellars. Witness our hands, on this ISth 


day of April, ISs. The condition of the above oligation Is such, 
threst whereas the satd ink has heen appotnted recerver in chancery 
1 it eertal Calise TOW poe nding ii the [oriited States court for the 
eastern distriet of Arkansas. wherein Robert kk. Dow, Watson Mat- 
thews, and Charles Moran are plaintitls, and said railroad company 
is defendant: Now. if said Fink shall frithfully discharge the duties 
of receiver in said suit. then the above obligation shall be null and 
void: otherwise. it shall remain in full foree. 

RUDOLPH FINK. 

KLE. COSSTT TE. 

(CTTARLES MORAN. 

RoW. DOW, 

ALBERT FINK. 


Sieie | Wh the Presence oft— 


ARTHUR Y. CASSONOW A, 


an STATE OF New York, City aud Conuty of New York: 


Oy. this Th dav of April, A.D. one thousane erohit hundred 
sia elohty-four, before me personally came Frederick EH. Cossitt 
and Charles Moran, to me personally well known, and known to 
be two of the micdividuals described in and who executed the fore 
going bond, and severally acknowledged that they executed the 


SATE. 

Witness mv hand and seal, the dav and vear first above written. 
[L. 8. | ARPTITUR YY. CASONOWA, 

Notary Public, New York County. 
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STATE OF New York. 8 
County ajid (uty of N a Vork. j NS. 

On tne day came before me, a notary pubhe for sald county and 
CIty, rederick I. Cossitt, who, being by Wie duly sworn. made oath 
that after the pavrene of al! hits just debts, sid setting aside prop- 
erty excmpt from exccution, he ts worth more than the sum of five 


hundred thousand dollars. 
" ie TL. COSSTTT. 


Sworn to and subseribed before me. Witness niv hand and seal 
of office, this [Sth day of April, ISS. ; 
ARTHUR Y. CASONOVA, 
Notary Public, Ni tt? York County. 


STATE OF New York, ie 

County and City of New York. | ak 
On this dav came before me, a notary public for said county and 
citv, Charles Moran, who, being by me duly sworn, made oath that 
after the payment of all lis just debts, and setting aside property 
exelipl from execution, be is worth more than the sum of 


Qy -two hundred thousand dollars. 
CHARLES MORAN. 


Subscribed and sworn to before me. Witness my hand and seal 
of office on this TSth day of April, ISS4. 
[u. s. | : . ARTHUR Y. CASONOVA, 
: Notary Public. N\ if bork Coruly, 


STATE-OF New York, County and City of New York: 


On this dav came before me. a notary public for said county and 


city, James I. Doty, Albert Fink, who, being by me daly sworn, 
made oath that after the payment of all his just debts, and setting 
aside property exempt from execution, he is worth more than the 
sum of one hundred thousand dollars. 


ALBIEJVT FINI. 


Sworn to and subseribed before me. Witness mv hand and seal 
of office on this —— day of April, PSs. ; 
[u. s.] JAMES EE. DOTY, 
Notary Public, Nings and Ne if Yur ( patie x, 


On this Psth day of April, ISs4, personolly appeared pefore me 


Albert Fink, to me known, and known to me to be the person de- 
scribed in and Who executed the foregone honed, ana he acknowl- 
edged that he executed the samie. 
ae JAMES E. DOTY, 
Notary Public, Nings &New York Connties. 


95 Said bond is approved by the court, and is ordered to stand 
in place of the bond previously filed by said receiver. 


en 


ad 
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Of And on May 5,244, the following proceedings were had : 

Come the complainants, by ULM & G. B. Rose, Esqs., and file herein 
their replication to defendant's answer: also comes FP. TL. Cossitt, 
WG. Wheeler, Charles Moran, William Clark, Ro K. Dow, A. D. 
Juilliard. PLM. Juilliard, B.C. Stokes, George Dow, and Martha L. 
Dow, by said attorneys, and file herein theirintervention for fand in 
receivers lands. 

Which intervention is im words and figures as follows: 


Q5 [In the United States Cireuit Court for the Eastern District of 
Arkansas. 3 


Rod. Dow ef als. 
i. 
Mewpnuis anp Lirrtee Rock RAILROAD COMPANY. 


Comes here FL TL. Cossitt. and begs leave to intervene herein for 
his own interest, and to participate in the fund im court in this 
cause, and respectfully slows as follows: : 

On the first dav of Miaiy, Sidi, the said defendant executed its 
mortgagee of that date to William S. Prerson, Ro KK. Dow, and Wat- 
son Matthews, by which it conveved to them its road and all of its 
property and income of every kind then owned or afterwards to be 
acquired by said company. in order to secure payment of certain 
bonds amounting in all to S250,000, and the interest to accrue 
thereon, a COPY of which Miorivaee ix herewith filed, marked Ex- 
hibit A, and made a part hereof Said mortgage creates a first 

mortgage Hen on said property. 
M5 Onthe 1l0th dav of November, S85, the petitioner recov- 
ered judgement in this court against said defendant for 
SO 461.55, for prinelpal and interest aecrucd on said bonds. 

Wherefore petitioner prays that his said judgment, and the costs 
therein adjudged, may be paid to him out of said fund, and for all 
other proper reltet. 
(. M. & G. B. ROSE, 


Kor Petitioner. 


ii On July 15, iss84. the following proceedings were had: 


Come the plait, bw UL Mo & G. BG. Rose, their attorneys, 
and the defendant. by B.C. Brown and John M. Rose, its attorneys, 
and the motion of said detendant to Prodiey the order of the court 
pointing a receiver lerem by striking therefrom so much thereof 
ra reqires the dk feredatit te priv’ over to the recelver its mMmonevs On 
hand and the monevs demived from the income and carnings of 
said road on band at the date of said order, and also to require the 
receiver to pay over to said defendant satd money received by him 
from the defendant ander said order, having been heretofore argued 
and submitted, and the court being now well and sufficiently ad- 


vised tn the pare Hses : 
[t is ordered, adjudged. and decreed that said motion be sustained, 
and that so much of the order appointing the receiver in this cause 
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as requires the said defendant to pay over to-said receiver its moneys 
on hand and the moneys derived from the income and earnings of 
its road on hand at the date of said order, be rescinded and and for 
naught held. It is further ordered that the sum of thirty-two 
thousand two hundred and. sixteen dollars and twenty cents paid 
over by the defendant to said receiver under said order be repaid 
hy said receiver to said defendant, and the said plaintiffs here now 
In Open court pray an appeal from this order and decree to the 
Supreme Court of the United States, which is allowed, and said re- 
ceiver will not pay said fund to said defendant until said plaintiffs 
have had the time allowed by law to file a supersedeas bond hereif, 
the penalty of which is fixed at eight thousand dollars. 


YS On July 22, 1SS4, the following proceedings were had: 


Come the said plaintiffs, by U. M. & B. G. Rose, their attorneys, 
and the said: defendant, by John M. Rose, its attorney, and the said 
plaintiffs file here in court their supersedeas bond on the appeal 
taken by them from the order and decree of this court, requiring 
the receiver in this cause to pay to the defendant the sum of thirty- 
two thousand two hundred and sixteen dollars and twenty cents, 
which came mto the hamds of the said receiver under the order of 
this court appointing him such receiver, being the moneys of the 
defendants on hand at the date of the order of his appomtiment, 
and the said bond is taken and approved by the court to operate as 
a supersedeas bond and ordered to be filed accordingly. | 


wt) Unrrep States of AMenicoa, Lastera District of Arkansas : 


Now on this dav came said plaimtiffs, by U. MM. & GB. Rose, 
their solicitors, and also came said defendant. by B.C. Brown, its 
solicitor, and this cause came on for final hearmge, and the court 
having duly considered of and concerning the same, and being 

fully advised of the proper decree to be rendered in this cause : 
100. It is now ordered, considered, and decreed that Rudolph 
Fink, the receiver herein, turn over and deliver to said 


plaintiffs, as trustees named in a mortgage or deed of trust executed | 


by said defendant to William S. Pierson and to said Matthews and 
Dow, dated-on the second day ef May, 1877, all the property therem 
described: the same being as follows :, 

All and singular the railroad and: rights of way.of the defend- 
ant, froin the west bank of the Mississippi river, in or near Hope- 
field, in the county of Crittenden, in the State of Arkansas, to Little 
Rock, in the county of Pulaski and State of Arkansas, with the con- 
nections of the said railroad with the Cairo and Fulton railroad 
and the Little Rock and Fort Smith railroad, and any railroad 
depots and rights of wav in the city of Memphis, State of Tennes- 
see, belonging to said defendant railroad company, and all rails, 
trestles, ties, tracks, side-tracks, switches, depots, stations, buildings, 
water tanks, machine shops, car houses, engine houses, warchouses, 
workshops, superstructures, engines, cars, Wagons, machinery, tools, 
boats, wharf-beats, melines, oil, fuel, supphes, and equipments 
which said defandant owned at the date of said mortgage, or has 


ay 
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since acquired, or become entitled to in the States of Arkansas and 
or Tennessee, or elsewhere, pertaining to the main line of said road 
from Memphis to Little Rock, and also, = and singular, all lands, 
real estate, property of every kind, real or personal, books of ac- 
count, records, muniments, and evidences a title, and choses in ac- 

tion which were owned by said defendant at the date of said 
10] mortgage, and which have since been acquired by it, and 

also the charters, franchises, rights, privileges, and immuni- 
ties, Including the right of ake to be a corporation, which said 
defendant then possessed or owned, or has acquired in the States of 
Arkansas or ‘Tennessee, or elsewhere, and also all the rents, income, 
issues, tolls, profits, receipts, moneys, rights, benefits, and advantages 
had, received, or derived by the said defendant from its railroad or 
or other property, or in any other way whatever, and that said re- 
ceiver take trom said plamtitfs, their solicitors or attorneys, a receipt 
for all the property embraced in this decree, in duplicate, one of 
which duplicates shall be filed in this court. 

Said property shall not be turned over by said receiver until after 
the expiration of ten days from the date of this decree, and in case 
of an appeal from this decree by said defendant by supersedeas then 
sald property and assets of all kinds shall be and remain in the 
possession of said receiver pending said appeal. And said property 
of every kind shall be held by said plaintiffs after they obtain pos- 
session thereof, subject to all the terms and conditions contained in 
said mortgage, and said defendant, with all of its officers, servants, 
agents, solicitors, and attorneys, are enjoined and restrained from in- 
terfering with or disturbing in any way the possession of each and 
every part and portion of said) property hereinabove described by 
the said plaintiffs and by said receiver, and in case of an appeal 
from this decree by said defendant, this injunction shall remain and 
be in force until this cause shall have been heard and determined 

by the Supreme Court of the United States. 
102 And it is further ordered, considered, and decreed that the 

said defendant pay all the costs of this suit, together with a 
suitable compensation to the plaintiffs as trustees, and to their solic- 
itors, and a reference is now made to Charles P. Redmond, Esq., 
master of this court, to ascertain the proper amounts to be alowed 
to said plaintiffs and to their solicitors, who shall report the same 
here to this court. 

And said receiver shall wale out and report his accounts in the 
master’s office by the first Monday in) November next. And this 
cause Is reserved for further orders. 

And said defendant prays an appeal to the Supreme Court of the 
United States, which 1s er 


103 On August 25, ISS4, the following proceedings were had : 


On this day came the plaintiffs, by U. M. & G. B. Rose, their 
attorneys, and Rudolph Fink, receiver herein; and it appear- 
ing that said receiver is ready to turn over to said plaintiffs the road 
of said defend: ant, and all other property in his custody and control, 
and such receiver, in pursuance to the decree of this court, passed 
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on the seventh dav of August, 18S4, it is ordered that said property 
and all moneys received from the operation of said road, and sale of 
land and other property shall be turned over to said wpe neg naa. 
to the following conditions contained in the order of this court of 
the 1oth dav of April, ISsd. appointing sid: receiver, viz: 

That the debts and Habilities of the railroad company which the 
receiver Is ordered to pay, together with all the ds bts and liabilities 
Which said receiver may incur operating said road, including claims 
for injuries to persons and property, shall constitute a Tien on said 
road prcradmount to the Tien of the ma rtvages set out In the }? dain 
titls’ bill, and sai? lien shall continue until said debts and liabilities 
are satistied, and the discharge of said property from: the custody of 
the receiver shall not affect such len, or deprive claimants of the 
opportunity of proving their demands, for said receiver shall remain 
in office for the adjustment of such demands, and may be sued 
therefor; and if said demands are not paid by the person or corpo- 
ration In possession of said mortgaged property, the court may re- 
take such property Into its Posse ssion, and oper ate it by a receiver, 
until said debts are paid, or may decree sale of the property, as shall 
seem most ¢ Xpe «lient. 

The said plamitifts and. said defendant, and all others coming into 
possession of said road, as purchasers or otherwise, shall be bound 
to discharge all debts and liabilities mentioned in said order ap- 

pointing said reeeiver, and all debts and liabilities for which 
1Of BLN. Sibley. as receiver of said road, in the cause wherein 

Russell Sage was plaintiffand said railroad company was de- 
fendant, was liable; and a lien is retained on said road [and] any 
other property to secure the pavinnent of said claims and liabilities, 
and if the same are not paid, this court reserves the right to repos- 
sess itself of said Property vid Operate the same by a receiver until 
said debts are paid, or sell said property for that purpose. 

And said lien is declared to be superior snd paramount to all 
claims and Tens represented by the plaintiffs in this case: and, tor 
the purpose of enabling the court to reappomnt a receiver and retake 
Into its possession said read and property to compel the payment of 
said debis, this cause is retamed. 


And on October 11, 1884, the following proceedings were had: 


105 On this day came the parties, by their counsel, UL ML & G, 

b. Rose, for plaintitis, and B.C. Brown, for defendant, and 
file herein their agreement as to the manner in which the transcript 
of the record in this cause shall be made, and providing for omis- 
sion of papers, which are mere copies of others inserted in the tran- 
script; which, being read, is by the court approved, and it 1s ordered 
that said agreement be made a part of the record and transcript. 
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106 ™ the Circuit Court of the United States for the Eastern Dis- 
trict of Arkansas. In Equity. 


R. Kk. Dow, Watson Matrruews, and Cuarres Moran, Plaintiffs, 
rN, 
THe Mewruts axp Littte Rock Rariroap Comp ANY, as reorgan- 
ized, Defendant. 


For the purpose of lessening the transcript of the record of this 
cause by the omission of unnecessary and d iplicated papers it is 
agreed and st pulated by the }? arties he reto as follows: 

That all orders of the court made after the order appointing 
the receiver In this cause, and which gave to the receiver special 
directions as to his duties in particular matters, shall be omitted 
from the record. 

That on May 5th, 1854, the motion of defendant to modify 
the order appointing the receiver, so as to leave in defendant’s hands 
the moneys in its treasury, being pending, I. Hl. Cossit filed his in- 
tervention claiming such mone Vas judeme nt creditor of defe ndant, 
which intervention is copied in the record: that on the same day 
W.G. Wheeler, who had recovered judginent against defendant for 
$2779.00: Charles Moran, who had recovered judgment against de- 
fendant for 84,867.72: Wilham Clark, who had recovered judgment 
against defendant for 84,854.50; R. Wk. Dow, who had recovered judg- 
ment against defendant for $4,525.48; A.D. Juilliard, who had recov- 
ered judgment against defendant for $4,626.75 ; HM. Juilliard, who 

had recovered judgment against defendant for $4,725.52 ; ELC. 
107 = Stokes, who had recovered judement against defendant for 

$4,626.75; George Dow, who had recovered judgment against 
defendant for S4,.725.52: and Martha L. Dow, who had recovered 
judgments against defendant for’ 84,625.25, also tiled interventions 
which, except as [to] amounts, were all of the samé tenor and effect of 
the interventions tiles by said Cossit, and it is agreed that the inter- 
vention filed by all said last-named parties may be omitted from 
the record without prejudice to either party, and that the interven- 
tion of said Cossit shall stand for all; and it is further agreed that 
all said judgments were rendered on the law side of this court on 
the same dav, and that all were based upon coupons taken from de- 
fendant’s bonds secured by its Mortgage deed of May 4; 1877. 

3. That on the appeal taken by the plaintiffs from the order of 
the court adjudging that the receiver return to defendant the money 
in its treasury at the time of his appointment, said ph untiffs gave 
supersedeas bond in the sum required by the court with FP. H. ‘Cos- 
sit as surety, which bond has been mislaid by the:clerk, and it 
agreed that this agreement shall stand :s and in place and stead of 
said bond and that neither party shall be prejudiced by its omission 
from the transcript of the record. 3 

B.C. BROWN, 
Solr for Defendant. 


U. M. & G. B. ROSE, 
Sol’s for Intervenors and Plaintiff. 
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Endorsed : Filed this 11th day of October, 1884. Ralph L. Good- 
rich, clerk, by W. W. Field, deputy clerk. 


108 Unxrrep Sratres or Amentca, Lastern District of Arkansas: 


I Ralph L. Goodrich, clerk of the circuit court of the United 
States for the eastern district of Arkansas, in the eighth circuit, 
hereby certify that the foregoing writings annexed to this certificate 
are true, correct, and compared copies of the original remaining of 
record in my office. | 

[n witness whereof, I have hereunto set my hand and the seal of 
said court, this 13th day of October, in the year of our Lord one 
thousand cight hundred and eighty-four, and of the Independence 
of the United States of America the one hundred and ninth. 

Attest : [SEAL. | RALPH L. GOODRICH, Clerk, 
— By W.P. FEILD, D.C. 


Endorsed on cover: i. Arkansas CC. C. U.S. No. 1120. The 
Memphis & Little Rock: Railroad Company (as reorganized), ap- 
pellant, vs. Robert K. Dow, Watson Matthews, and Charles Moran, 
trustees. Filed 1Sth October, S84. No. 1154. Robert K. Dow, 
Watson Matthews, and Charles Moran, trustees, appellants, vs. The 
Memphis & Litthe Rock Railroad Company (as reorganized). Filed 
October 50th, 1884. 
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1 Exuisir A wWitH ANSWER. 
R. K. Dow ef al., Trustees, 
v. 1120. 


M.& L. R. RK. Co. 
Charter of the Memphis and Little Rock Railroad Company. 


An act to incorporate the Little Rock Plank or Railroad Company. 


SEcTION 1. Be it enacted by the General Assembly of the State of 
Arkansas, That for the purpose of establishing communication by 
railroad between the city of Memphis, in the State of Tennessee, 
and Little Rock, in the State of Arkansas, the formation of a com- 
pany is hereby authorized, which, when formed, shall be a body 
corporate, by the name and style of the Memphis and Little Rock 
Railroad Company, and by said corporate name may and shall be 
capable in law to buy, receive by gift, hold, sell, and convey real 


and personal estate, make contracts, sue and be sued, make by- - 


laws, and do all lawful acts properly incident to a corporation, and 
necessary and proper to the transaction of the business for which it 
is incorporated; to have and use a common seal and alter the 
same at pleasure, and shall have perpetual succession of its mem, 
bers. 
2 Sec. 2. That William A. Jones, Edward Malany, George 
W. Beaseley, Samuel McCurdy, James 8. Izard, John McDaniel, 
Carter J. Bernard, and James D. Nileomb are appointed commis- 
sioners, any number of whom, not less than three, may open books 
at such time and place as they may designate, first giving twenty 
days’ notice in some newspaper, in the cities of Memphis and Little 
Rock, of the time and place of opening such books, and that Samuel 
Tate, Thomas Peters, Samuel P. Walker, R. C. Brinkley, D. Leather- 
man, and James A. Carnes, or any three of them, may, and they are 
hereby authorized to, open books for subscription of stock to said 
company in the city of Memphis on the same conditions as_pre- 
scribed for the opening of books in this State. 

Sec. 3. That said commissioners may keep the books open for four 
days, and if at the expiration of the four days the sum of four hun- 
dred thousand dollars shall have been subscribed the commissioners 
shall make publication of the fact in a newspaper published in Mem- 
phis and Little Rock, calling on the stockholders to meet at some 
early and convenient time, at the residence of Wm. A. Jones, on St. 
Francis river, for the purpose of organizing said company by the 
election of a board of directors, as hereinafter provided. 

Sec. 4. The capital stock of said Memphis and Little Rock Rail- 
road Company shall be four hundred thousand dollars, and may be 
increased to two millions at the pleasure of the company. Said 
capital stock shall be divided into shares of one hundred dollars 
each, and each share of stock shall be entitled to one vote in the 
election of directors. 

Sec. 5. At the first meeting of the stockholders they shall, under 
the direction of three or more of the commissioners provided for in 
1—1120 
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this act, proceed to the election of a board of directors, to consist of 
five persons, who shall be stockholders, three of Whom shall consti- 
tute a quorum for the transaction of business. The board of diree- 
tors shall choose from their number a president in such man- 
3) ner as those present may agree, and may appoint a secretary 
and treasurer, and any other officer or agent that may be 
deemed necessary for the transaction of the business of said com- 
‘pany. 
Sec. 6. The board of directors of this charter shall hold) their 
oftices for twelve months from the date of the election, or until their 
successors shall be chosen; and shall have the power to fill any 
vacaney that may occur, and -in the absence of the president may 
appoint a president pro tem. The said company shall have the ex- 
clusive right of transportation or convevance of persons, goods, mer- 
chandise, or produce over said railroad by them = to-be constructed : 
Provided, That the charge of. transpertation and conveyance shall 
not exceed seventy-five cents per hundred pounds on heavy articles 
and fifteen cents per cubic foot on articles of measurement for every 
hundred miles, and in like proportion for a shorter distance, and 
five cents a mile for every passenger: And provided also, That the 
said company may, when they see fit, farm out their right of trans- 
portation on said road, subject to the rates above mentioned. 

Sec. 7. The. board of directors may eall for the payment of stock 
‘in such sums as thev may deem expedient, not exceeding two per 
cent. at any one time, of which required payment twenty days’ notice 
shall be given in some newspaper printed in| Memphis and Little 
Rock, and a failure to pay, or secure to be paid, according to the 
rules of the company, any of the installments so ealled as aforesaid 
shall induce a forfeiture of the share or shares on which default shall 
so be made and all payments thereon, and the same shall invest in 
and belong to the company, and may be restored to the owner or 
owners by the board of directors, if they deem proper, on the pay- 
ment of all arrears of such shares, and legal interest thereon; or 
the directory may waive the forfeiture after thirty days’ default, and 

sue the stockholders for the installments due, at their option. 
| Sec. 8. The stock of said company may be transferred in 

such manner as may be directed by the by-laws of said) cor- 
poration. 

Sec. 9. The said company may at any time increase its capital to 
«sum sufficient to complete the said road, and stock it with any- 
thing necessary to give it full operation and _ effect, either by open- 
ing books for new stock or by selling such new stock, or by horrowing 
money on the eredit of the company, and on the mortgage of its 
charter and works; and the manner in ‘whieh the same shall be 
done, in either case, shall be prescribed by the stockholders at a 
general meeting; and any State or any citizen, corporation, or com- 
pany of this or any other State or country may subscribe for and 
hold stock in said company, with all the rights and subject to all the 
liabilities of anv other stockholder. | 

Sec. 10. The board of directors shall, once in every vear at least, 
make a full report on the state of the company and its affairs to a 
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general meeting of the stockholders, and oftener, if directed by a by- 
law, and shall have power to call a general meeting of the stock- 
holders when the board may deem it expedient. 
Sec. 11. No person but a citizen of the United States, and being 
a bona fide stockholder in his own right, which he shall have held at 
least three months previous (except at the first election), shall be 
president or director of the company, nor shall any stockholder. vote 
In person or by proxy at any general or other election (except the 
first) who shall not have held in his own right the share or shares 
. on which he offers to vote at least three months previous to such 
election. ’ 
Sec. 12. Stockholders may vote in person or by proxy, and in the 
election of directors and in voting on all questions which come be- 
fore a meeting of the stockholders or which may be submitted to 
the decision of the stockholders in any other manner the owner of 
one vote for each and every share he, she, or they may own as afore- 
sald. ; 
5 Sec. 13. The said company may purchase, have and hold, 
in fee or for a term of years, any lands, tenements, or heredit- 
aments which may be necessary for said road, or appurtenances 
thereof, or for the erection of depositories, storehouses, houses for the 
officers, servants, or agents of the company, or for workshops or 
foundries to be used for the said company, or procuring timber or 
stores, or other materials necessary for. the construction of two roads 
or its appurtenances, or for effecting transportation thereon. 

Sec. 14. The said company shall have the right, when necessary, 
to construct the said road or any branch thereof, across or along any 
public road or water course: Provided, Said road, and the naviga- 
tion of such water course, shall not be thereby obstructed. 

Sec. 15. When any lands or right of way may be required by 
said company, for the purpose of constructing their road, and for 
want of agreement as to the value thereof, or from other cause, the 
same cannot be purchased from the owner or owners, the same may 
be taken at a valuation, to be made by five commissioners, or 
majority of them, to be appointed by the circuit court of the county 
where some part of the lands or right of way is situated; and the 
said commissioners, before they act, shall severally take an oath 
before some justice of the peace faithfully and impartially to dis- 
charge the duty assigned them. In making the said valuation, 
the commissioners shall take into consideration the loss or damage 
which may occur to the owner or owners in consequence of the 
land being taken or the right of way being cumbered, and also 
the benefit and advantage he, she, or they may receive from the 
erection or establishment of the said road or works, and shall state 
particularly the nature and amount of each; and the excess of loss 
and damage, over and above the benefit and advantage, shall form 
the amount of valuation of the said land or right of way. The pro- 

ceedings of said commissioners, accompanied with a full de- 
(5 scription of said land or right of way, shall be returned under 
the hands and seals of a majority.of the commissioners to the 
court from which the commission issued, thus to remain of record. 


~s 


, 
4 THE MEMPHIS «& LITTLE ROCK R. BR. CO. Vs. 


In case either party to the proceedings shall appeal from the valua- 
tion to the next session of the court granting the commission, and 
give reasonable notice to the opposite party of such appeal, and the 
court shall order a new valuation to be made by a jury, who shall 
be charged therewith in the same term, or as soon as practicable, 
and their verdict shall be tinal and conclusive between the parties, 
a new trial shall be granted, and the lands or rights of way so 
valued by the commissioners or jury shall vest in the said company, 
in fee simple, so soon as the valuation may be paid, or, when re- 
fused, may be tendered. Where there may be an appeal, as afore- 
said, from the valuation of the commissioners by either of the par- 
ties, the same shall not prevent the works intended to be constructed 
from proceeding ; but when the appeal is by the company requiring 
the surrender, they shall be at liberty to proceed in their works only 
on condition of giving to the opposite party a bond, with good 
security, to be approved by the clerk of the court when the valua- 


tion is returned, in a penalty equal to double the said valuation, 


conditioned for the payment of said valuation and interest, in case 
the same be sustained, and in case it be reversed, for the payment 
of the valuation thereafter to be made by the jury and confirmed 
by the court: Provided, That when the land cannot be had by gift 
or purchase, the operation of the works are not to be hindered or 
delayed during the pendency of any proceedings to assess its value 
as aforesaid, nor shall any injunction or supersedeas be awarded by 
any judge or court to delay the progress of said work. 

Sec. 16. In the absence of any cofitract with the company In re- 
lation to the lands through which the said road may pass, signed by 
the owner thereof, or by. lis agent, or anv claimant, or person in 

possession thereof, which may be confirmed by the owner, it 
7 shall be presumed that the land upon which the said road 

may be constructed, together ‘with a space of one hundred 
feet on each side of the center of said road, has been granted to the 
company by the owner ‘thereof, and the said company shall have 
good right and title thereto, and shall have, hold, and enjoy the 
same as being as the same to be used only for the purpose of. the 
road, and no longer, unless the person or persons owning the said 
land at the time that part of the road Which may be on said road (land) 
was finished, or those claiming under him, her, or them, shall apply 
for an assessment for the value of said lands, as hereinafter directed, 
within five years next after that part of said road was finished; and 
in case the said owner or owners, or those claiming under him, her, 
or them, shall not apply for such assessment within five vears next 
after the said part was finished, he, she, or thev shall be forever 
barred from recovering the said land, or having any assessment or 
compensation therefor: Provided, Nothing herein contained shall 
affect the right of femes covert or infants until two vears after the 
removal of their respective disabilities. ‘ 

Sec. 17. If any person shall intrude upon the said railroad, or anv 
part thereof, by any manner of use thereof, or of the rights and 
privileges connected therewith, without the permission or contrary 
to the will of said company, he, she, or they shall forthwith forfeit 
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to the said company all the vehicles that may be so intruded on said 
road, and the same may be recovered at law; and the person or per- 
sons so intruding may also be indicted for misdemeanor, and, upon 
conviction, fined and imprisoned by any court of competent juris- 
diction. 

Sec. 18. If any person shall willfully or maliciously destroy, or 
in anv manner hurt, damage, or obstruct the said railroad, or any 
bridge, or any vehicle used for or in the transportation thereon, such 
person or persons so offending shall be liable to be indicted there- 
for, and, on conviction, shall be imprisoned not more than six nor 

less than one month, and pay a fine of not less than twenty 
Ss dollars, and shall be further liable to pay all the expenses of 

repairing the same; and it shall not be competent for any 
person so offending against the provisions of this clause to defend 
himself by pleading or giving the evidence that he was the owner, 
or agent, or servant of the owner of the land when such destruction, 
hurt, damage, injury, or obstruction was done or caused at the time 
the same was caused or done. 
— Sec. 19. Every obstruction to the safe and free passage of vehicles 
on the said road shall be deemed a public nuisance, and may be 
abated as such by an officer, or agent, or servant of the company, 
and the person causing such obstruction may be indicted and pun- 
ished for erecting a public nuisance. 

Src. 20. The said company shall have a right to take, at the store- 
houses they mavy establish or annex to their road, all goods, wares, 
merchandise, and produce intended for transportation ; prescribe 
the rules of priority, and charge and receive such just and reason- 
able compensation for storage as they by rules may establish (which 
they shall cause to be published), or as may be fixed by agreement 
with the owner, which may be distinct from the rates of transporta- 
tion. | 

Sec. 21. The profits of the company, or so much thereof as the 
board of directors may deem advisable, shall, when the affairs of the 
company will permit, be semi-annually divided among the stock- 
holders, in proportion to the stock each may hold. | 

Sec. 22. Whenever, in the construction of said road, it shall be 
necessarv to cross or intersect any established road or way, it shall be 


- the duty of the company to construct said road across such estab- 


lished road or way so as not to impede the passage or transportation 
of persons or property along the same; or when it shall be neces- 
sarv to pass through the land of any individual, it shall be their 
duty to provide for such individual a proper wagon. way or ways 
across said road from one part of his land to the other. 
9 Sec. 23. The said company shall possess such additional 
powers as may be convenient for the due and _ successful 
execution of the powers granted in this charter, and for the successful 
construction and management of the work. 
~ Src. 24. This charter shall be amended from time to time, by the 
Legislature, whenever the president and directors shall unanimously 
petition for amendments, specifying in the petition the nature of 
such amendments ; and when such amendments shall be adopted 
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by the Legislature, and submitted to the directory, and be accepted 
and adopted unanimously by the president and directors, they shall 
be obligatory upon the stockholders, and not otherwise. | 

Sec. 25. The president and directors, clerks, agents, officers, and 
servants of said company shall be exempt from military duty, 
except in cases of invasion and insurrection ; and shall also be 
exempt from serving on juries and working on public roads. 

Sec. 26. The company shall have full power and authority to 
purchase and own such number of slaves as may be necessary for 
the construction of said road, and for keeping the same In repair. 

Sec. 27. Hf by decree or otherwise, the said corporation shall be 
dissolved, the president and directors of said company are created 
trustees, with such powers only as may be necessary to collect the 
debts due the company, and preserve the property and effects of the 
company to those who may be entitled thereto under the charter. 

Sec, 28. The capital stock of said company shall be exempt from 
taxation until the road pays a dividend of six per cent., and the 
road, with all its fixtures and appurtenances, including workshops, 
warehouses, and veliicles of transportation, shall be exempt from 
taxation for the period of twenty years from and after the comple- 

tion of said) road. : 

Sec. 20. That said railroad shall commence on the west: bank of 

the Mississippi river, opposite the city of Memphis, running 
10) in a westerly direction to the town of Little Rock, on the 

Arkansas river; to be located inosuch manner as the board 
of directors may deem most advisable tor the interests of the com- 
pany. 

See. 30. Phat said company may use all stone or timber that may 
be necessary for the construction of the road, free of charge : Pro- 
vided, The same shall belong to the State; and where such stone or 
timber belongs to individuals, and shall be necessary for the con- 
struction of the road, the company shall have the power to appro- 
priate such material to said purpose; and if the owner or owners of 
such material shall demand payment tor the same, and the owner 
or owners and the company cannot agree as to the value, three 
commissioners may be appointed in the same way and with the 
same powers as are fixed for the valuation of land in the fifteenth 
section of this act. The right of way through all lands owned by 
the State is hereby given to said railroad company. In the event 
that the sum of four hundred thousand dollars shall not be sub- 
scribed, as required in the fourth section of this act, then the said 
subseribers may construct a plank road, beginning at the point 
designated, opposite the city of Memphis, and extending through 
the low lands of the Mississippi, to some suitable point on the St. 
Francis river, in the direction of Littie Rock: said plank road to . 
be constructed Ina good and sufficient manner; to be graded not 
less than twenty fect in width, and covered with plank not less than 
nine feet, the bed or grade not to exceed three degrees ; the first gate 
on said road to be located at or near the Mississippi river, and for 
every additional tive (6) miles, when completed, they shall have the 
privilege of erecting an additional toll-gate, and shall have the 
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power to charge and collect the following tolls at each gate: For 
every wagon, four horses, mules, or oxen, twenty-five cents ; for each 
wagon hauled by three horses, mules, or oxen, twenty cents ; for 
every wagon hauled by two horses, mules, or oxen, fifteen cents; 

for every one-horse wagon or cart, ten cents ; forevery pleasure 
11 ‘arriage drawn by one horse, ten cents; for each man and 

horse, five cents; for cach horse and mule, five cents; for each 
head of cattle, two cents; for each head of sheep or hogs, one cent 
per head. All the powers and privileges granted in the preceding 
sections of this act to the Memphis and Little Rock Railroad Com- 
pany, not inconsistent with the object contemplated in granting the 
privileges to construct this plank road, to be known and styled the 
“Memphis and Little Rock Plank Road Company,” are hereby 
granted to said plank road company: Provided, That nothing in 
this act contained shall be so construed as to extend any rights, 
privileges, or immunities for a longer term than ninety vears. 

Approved January 11, 1853. 
Pamphlet Acts, page 150. 


An act to amend the charter of the Memphis and Little Rock Rail- 
road Company. 


SECTION 1. Be it enacted by the General Assembly of the State of 


‘Arkansas, That the Memphis and Little Rock Railroad Company 


shall have power and authority to build a branch railroad from 
some point on their line between White river and Arkansas river 
by the most direct practicable route to Pine Bluff, in Jefferson 
county, Arkansas. 

Sec. 2. Be it further enacted, That said railroad company shall 
have the same powers, franchises, and privileges in building and 
operating said branch road that it bas by its charter and amend- 
ments thereto upon their main trunk line. 

Sec. 5. Be it further enacted, That said railroad company shall 
have the right to erect all necessary bridges across navigable streams, 
both upon ‘the main line and said branch road, providing suitable 
draws thereto for the passage of boats. : 

Sec. 4. Be it further enacted, That said company shall 
12 have the power to regulate the 1 ate and price of freight and 
the fare of all passengers transported over their main line or 

said br Hay 

Sec. 5. Be it further enacted, That all lands which may have 
heciaies e been subscribed, or may hereafter be subseribed, as stock 
in said road or branch be, and the same are hereby, exempt from 
taxation for the period of five vears from and _ after the passage of 
this act, provided the same shall not sooner be sold to other parties. 

Approved March 13, 1867. 

Pamphlet Acts, page 335. 


An act to aid in the construction of the eastern branch of the Cairo 
and Fulton railroad, and to adopt the Memphis and Little Rock 
Plank and Railroad survey as said eastern branch. 

Section 1. Be it enacted by the General Assembly of the State of 
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Arkansas, That the lands within this State along the length of the 
Memphis and Little Rock railroad, from Hopefield (opposite the 
city of Memphis), in the State of Tennessee, to Little Rock, with the 
right conferred by the act of Congress of selecting other lands in Heu 
of such lands as may have been sold or otherwise appropriated by 
the United States, and which lands were granted by an act of Con- 
gress to the States of Arkansas and Missouri to aid in constructing 
a railroad from a point on the Mississippi river, opposite the mouth 
of the Ohio river, by the way of Little Rock to the Texas boundary, 
near Fulton, in Arkansas, with branches to Fort Smith and the Mis- 
sissippi river, approved February ninth, eighteen hundred and fifty- 
three, are hereby granted to the Memphis and Little Rock Railroad 
Company, so that they may be legally applied in aid of the con- 

struction of said branch railroad separately from said main 
13 trunk line or‘the Fort Smith branch thereof, and that the 

line or route of said road, surveved by the said Memphis and 
Little Rock Railroad Company, under and by authority of an act of 
the General Assembly of this State, entitled “An act to incorporate 
the Memphis and Little Rock Plank or Railroad Company,” ap- 
proved January cleventh, one thousand eight hundred and fifty- 
three, which survey has been approved by the board of directory of 
said company, be, and the same is hereby, adopted and deelared to 
be the line or route for the branch of said Cairo and Fulton rail- 
road to the Mississippi river, except such slight variations as the 
actual location of the work may, in the Judgment of the chief engi- 
heer, require, and that a copy of said survey be, immediately after 
the passage of this act, filed in the office of the secretary of State for 
preservation : Provided, That citizens or heads of families, being set- 
tlers at the passage of this act on the lands herein transferred to the 
Memphis and Little Rock Railroad Company, shall have a_prefter- 
ence right of entry of any legal subdivision, not exceeding one hun- 
dred and sixty acres of land, at the price of two dollars and _ fifty 
cents per acre; Which entry shall be so made as to include the resi- 
dence of such settler, and the preference right of entry herein granted 
shall exist from the passage of this law, and for the period of three 
months after notice shall have been given for three successive weeks 
ina newspaper published at Little Rock that such lands are in 
market. 

Sec. 2. Be it further enacted, That on or before the first day of 
January, one thousand eight hundred and fifty-eight, said Memphis 
and Little Rock Railroad Company shall grade, iron, equip, and 
fully complete the first division.of said railroad, between the Missis- 
sippt and St. Francis rivers, being by the line of said survey thirty- 
seven thirty-three hundredths miles (37.33 miles). 

Sec. 3. Be it further enacted, That should said Memplis and Little 
| Rock Railroad Company fail to comply with the require- 
14 ments of this section of this act said company shall forfeit to 

the State of Arkansas all their right, title, and interest in and 
to said road, or the right to construet the same, together with work 
and labor done, materials furnished, their right of way, with their 
charter and all the privileges thereof. 7 


| 
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Sec. 4. Be it further enacted, That when twenty consecutive miles 
of said railroad shall be constructed said Railroad Company shall 
be authorized to sell one hundred and twenty sections of land on 
the line of said railroad ; and when twenty other consecutive miles 
of said railroad shall be constructed said company shall or may sell 
and dispose of one hundred and twenty other sections of land, and 
so on, as by authority of the act of Congress, until said railroad is 
completed: Provided, That ne = of the land herein transferred to 
the said Railroad Company, which lies west of White river, or the 
proceeds of the sale of such land, shall be applied to the construc- 
tion of any portion of the said road to the east of said White river, 
or to any other purpose than the construction of the said road to 
the west of White river, and between that river and the city of 
Little Rock: Provided, further, That no portion of the land lying on 
that portion of the line of said road from the Saint Francis to White 
river shall be taken or applied to the construction of: any part of 
said road lving between Hopefield and the Saint Francis river. 

Sec. 5. Be it further enacted, That said Memphis and. Little Rock 
Railroad Company shall grade, iron, equip, and put in complete 
running order the second division of said railroad, between the Saint 
Francis and the White rivers, being, as reported by the engineer of 
said survey, forty-five thirty-eight hundredths miles, on or before 
the first day of January, one thousand eight hundred and sixty, and 
upon their failure so to do, shall forfeit, as aforesaid, all work done 
and materials furnished on said line of road of said second division, 


and the right to construct and complete the same. 


Sec. 6. Be it further enacted, That said Memphis and 
15 Little Rock Railroad Company shall, on or before the first 
day of January, one thousand eight hundred and sixty-three, 
grade, iron, equip, and fully complete the third division of said rail- 
road, being, from White river to Little Rock, forty-five forty-eight 
hundredths miles, and upon their failure to complete the same, shall 
forfeit to the State all the work done and materials’ furnished, and 
the road from the Saint Francis river to Little Rock, and every- 
thing pertaining thereto, to be disposed of by the State for its com- 
pletion. 

Sec. 7. Be it further enacted, That the said lands shall be selected 
by said company in conformity with said act of Congress, and when 
so selected all the title of the State of Arkansas in and to said lands 
shall be fully vested in said company, for the purpose set forth in 
said act of Congress, and the said company, through its board of 
directory, may establish their own rules and regulations for the selec- 
tion, location, entry, disposition, and conveyance of said lands: Pro- 
vided, Said rules and regulations do not conflict with the laws of this 
State or the said act of Congress, and that after eighteen months from 
the passage of this act it shall be the duty of said railroad company 
to locate their oftice at Hopefield, Little Rock, or some other point 
within this State. 

Sec. 8. Be it further enacted, That said railroad company shall 
be required to conform to the provisions of the said act of Congress 
in the first section of this act recited, in every particular, and when 
2—1120 
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said road or any part thereof is completed, it shall be and forever 
remain a public highway for the United States to convey troops and 
property of the United States free of costs, and to convey the mail 
of the United States at such prices as shall be appointed by Con- 
eress. | 
Sec. 9. Beit further enacted, That the Midland Railroad Com- 
pany, or any other railroad company, shall at all times have 
16 the right to form a connection with said Memphis Branch 
Company, by paying their preportionate amount of the ex- 
pense of making said connection. | 
Sec. 10. Be it further enacted, That all the lands hereby granted, 
belonging to said railroad company, shall be exempt from taxation 
until said railroad is constructed and in full and complete running 
order from Hopeticld to Little Rock, unless sold by said company to 
other persons: Provided, That said lands shall not be exempted 
from taxation for a longer period than eight vears from the passage 
of this act, and that this act take effect and be in foree from and 
after its passage. 
Approved January 19, 1855. 


An act coneerning the Cairo and Fulton railroad and its two 
branches. 

* * * * x * : * 
Sec. 2. Be it further enacted, That the Memphis and Little Rock 
tailroad Company having completed the first division of said 
said road in accordance with the requirements of law, that company 
is hereby released from all restrictions and conditions in reference to 
the time of the completion thereof, exeept such as are imposed by 
the act of Congress. 

8 


* * * ok 


Approved February 1, 1859. 


Wto2t | Exuipirt B wit ANswer. 
R. K. Dow et als., Trustees, ve Mo & L. R. R. Co. 
Stockholders’ Meeting and Proceedings. 


Horrerieip, Ark., February 20, 1860. 

Pursuant to public notice the stockholders in the Memphis and 
Little Rock Railroad Company met at their office in Hopefield, when 
the following proceedings were had : 7 

*k * * *K * *K i 

Mr. Brinkley then offered the following resolution, which was 
unanimously adopted : 

Be it resolved by the stockholders in general meeting assembled, 
That for the purpose of building and equipping said road, and giving 
the same full operat.on and effect, the directors are hereby author- 
ized to increase the capital stock of the company one million three 
hundred thousand dollars, in the following manner, to wit: By the 
issuance of bonds of one thousand dollars each, bearing eight per 
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cent. interest, to which coupons shall be attached, payable semi- 
annually at any place in the United States which the directors may 
elect, said bonds to be numbered from one to thirteen hundred, in- 
clusive, signed by the president and countersigned by the secretary, 
and verified by the wl, of the company, not more than thirty years 
‘o run from this date, and said directors are authorized to insert in 
said bonds a contract by which the holder or holders of said bonds 
may at any time within ten vears from the date of said bonds con- 
vert the same into ten shares of the capital stock of said company of 
- - one hundred dollars each, upon surrender of said bonds and unpaid 
coupons attached at the oftice of the company, and to secure the 
payment of said bonds and coupons the directors are hereby author- 
ized to execute a mortgage upon the road, charter, works, and real 
estate of the company, or either of them, as they may think best, 
said mortgage to be signed by the president and verified by the seal 
of the company, 
24 Directors’ Meeting. 
Orrick M. anp L. R.R. RR. Co., February 28, 1860. 

The directors met pursuant to adjournment, John Robertson, 
president; D. H. Townsend, R. C. Brinkley, and H. B. Edmondson 
being present, and.proceeded to business. 

R. C. Brinkley then offered the following resolution, which, on 
__ motion, was unanimously adopted : : 

Resolved by the board of directors of the Memphis and Little Rock 
Railroad Company, That in accordance with authority given by the 
stockholders in this company, that the president of this board be, 
and he is hereby, authorized to issue thirteen hundred bonds of one 
thousand dollars each, having thirty vears to run from their date, 
and that they be dated May 1, 1860, with interest at the rate of eight 
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per cent. per annum, payable semi-annually in the city of New York, 
and that the Memphis and Little Rock railroad, its franchises, and 
works, and all lands and real estate, be mortgaged to secure the pay- 
ment of said. thirteen hundred bonds and interest. 
The president of the road then presented the form of first mort- 
gage bond as follows: ) 


UNITED STATES OF AMERICA: 
No. 1—First Mortgage, Fight Per Cent. Bond of the Memphis and Little 
Rock Railroad Company. ; 


This certities that the Memphis and Little Rock Railroad Com- 
pany is indebted to the bearer the sum of one thousand dollars, 
lawful money of the United States, for value received, in considera- 
tion whereof the said Memphis and Little Rock Railroad Company 

do hereby promise and agree to pay to the bearer hereof the 


20 said sum of one thousand dollars, in the citv of New York, 
on the first day of May, A. D. one thousand eight hundred 
= and ninety. And the said Memphis and Little Rock Railroad Com- 


pany do hereby promise and agree to pay interest thereon at the 
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rate of eight per cent. per annum, semi-annually on the first day of 

May and November, in cach and every year ensuing the date hereof, 

until the said principal sum shall be paid, upon the presentation 
and delivery of the coupons hereto annexed, in the city of New 
York. This bond is one of thirteen hundred of like tenor and date | 
issued by authority of the stockholders of the said Memphis and Lit- 
tle Rock Railroad Company, and in accordance with its charter; and 
the holder is entitled to the security to be derived) from a deed of 
trust, be-ing even date herewith, on the said railroad, its rights, and 
franchises of every description on the real and personal estate of 
said company, as will more fully appear in said deed of trust, exe- 
cuted and delivered to Sam. Tate and R. C. Brinkley, of Memphis, 
and George C. Watkins, of Little Roek, to secure the full) payment 
of principal and interest of said bond. 

The holder hereof is entitled at any time until the first day of 
May, 1870, to require and receive ten shares of one hundred dollars 
each of the capital stock of said company, in discharge of this bond 
and the unpaid coupons attached, upon presentation and surrender 
of them at the office of said company in Memphis. This bond. ts 
transferable by delivery: merely, and the said Memphis and = Little 
Rock Railroad Company hereby waives all benefit from valuation 
and appraisement laws. | 

In testimony whereof the said company have hereunto caused to 

be aflixed their corporate seal, aad these presents to be 

[sKAL.] subscribed by their president and countersigned by their 

treasurer on the first day of May, 1860. | 


lvrst Mortgage. 


26 This indenture, made and entered into this first day of May, 

In the year of our Lord one thousand cight hundred and sixty, 
between the Memphis and Little Rock Railroad Company, a corpo- 
‘ation duly’ chartered, organized, and doing business within the 
State and under the laws of Arkansas, of the first part, and Sam. 
Tate and Robert C. Brinkley, of the city of Memphis, in the State of 
‘Tennessee, and George C. Watkins, of the city of Little Rock, in the 
Stateof Arkansas, of the second part, witnesseth : That for and in con- 
sideration of the sum of five dollars cash, paid by the party of the. 
second part, the receipt of which is hereby acknowledged, and the 
other considerations hereinafter appearing, the said) Memphis and 
Little Rock Railroad Company have this dav bargained and. sold, 
and do hereby convey to the said Sam. Tate, Robert C. Brinkley, and 
George C. Watkins, the Memphis and Little Roek railroad, extend- 
ing from the west bank of the Mississippi river, opposite the city of 
Memphis aforesaid, to the city of Litthe Rockyin the State of Arkan- 
sas, Its road-bed, right of way, and all works and rolling-stoek of or 
belonging to said company, together with the charter by which said 
company was Incorporated and under which it is organized, and all 
the rights and privileges and franchises thereof, and also all the 
lands lying in the State of Arkansas, grante | to said party of the — 
first part by the State of Arkansas by the act of the Legislature of 
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said State approved January 19,1855, and by the act of the Congress 
of the United States approved the ninth day of February, 1853, 
which said Memphis and Little Rock Railroad Company now own, 
as more particularly set forth and described in “ Exhibit A,” an ap- 
pendix to this indenture containing a list of said lands, and to which 
reference is here made to identify the same, to have and to hold to 
said Sam. Tate, Robert C. Brinkley, and George C. Watkins, their 
successors and assigns forever; and the said party of the first part 
doth covenant to and with the parties of the second part that they 

are lawfully seized and possessed of said lands, road-bed, and 
26 right of way, have a good right to convey the same, and that 

they’ will forever warrant and defend the title thereof to the 
said parties of the second part, their successors and assigns forever. 
But this deed is made for the following purposes and upon the fol- 
lowing trusts, and no other purpose—that Is to say: 

Whereas the said Memphis and Little Rock Railroad Company, in 
order to raise money for the purpose of building and equipping their 
road and giving the same full operation and effect, have resolved in 
a general meeting of the stockholders to issue the bonds of the com- 
pany to an amount not exceeding one million three hundred thou- 
sand dollars, to wit: Said bonds are to be for the sum of one thou- 
sand dollars each, pavable on the first day of May, in the year 1890, 
to bearer, with interest at the rate of eight per cent. per annum, pay- 
able semi-annually, on the first days of May and November of each 
and every vear thereafter till the maturity of said bonds, for which 
coupons shall be attached ; said bonds bearing even date with this 
indenture, and being convertible on their face into the stock of the 
company, and further identified as the bonds herein secured by a 
certificate thereon to that effect, signed either by said Sam. Tate, 
Robert C. Brinkley, or George C. Watkins; and the Memphis and 
Little Rock Railroad Company being desirous to secure to the holders 
of said bonds who may purchase the same, or advance money thereon, 
or hold the same for any lawful purpose, the prompt and certain 
payment of the interest on said bonds as it may fall due, according 
to the coupons thereto attached, and also the prompt and certain 
pavment of the principal of said bonds when the same shall become 
due and payable—now, to effect these objects this indenture is made, 
and the following stipulations and agreements are entered into: 

First. It is expressly understood and agreed that, if the said Mem- 

phis and Little Rock Railroad Company shall promptly pay 
2s the interest on said bonds at the time and places agreed upon 

in the coupons aforesaid, and the principal of the bonds when 
they become due and pavable, then this obligation is to become null 
and void, and the title herein conveved is to revert and revest in the 
party of the first part without any reconveyance whatsoever. 

Second. The Memphis and Little Rock Railroad Company reserve 
the right and privilege, up to the time of their making default in 
payment of either the interest or principal of said bonds, or some 
part thereof, to retain the possession and control of the property 
herein conveyed, and to sell and convey such portion of the lands 
herein conveved as to them may seem proper and advantageous to 
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the mterest of the COMPA | Aut the proceeds of any sale or sales 
thereof shall be deemed and held sacredly as a trust fund in the 
hands of said company, and shall be apphed in good faith to the 
building, completing, and equipping of said road, and giving it full 
operation and-etfeet, or to retiring said bonds, as the company may 
think best. . 

Third. It as also farther understood and agreed that, should said 
Memphis and Litthe Rock Railroad Company fail to pay the mterest 
on sald bonds promptly as the same becomes due and payable, the 
suid Sam. Pate, Robert C. Brinkley, and George C. Watkins shall 
and may immediately take possession of the lands mentioned mi & Ex- 
hibit AZ° amd advertise the same.or so much thereof as mav be 
necessary, for one month, in two of the daily papers published i: 
Memipliis, Tennessee, and one pretpoer published In the city of Little 
Rock, in Arkansas; and after sueh notice shall, at the time and 
place designated therem, proceed to sell so much of said lands lying 
alone or adjacent to any completed section of said road to the high- 
est bidder for cash: and after paying expenses of said) sale, im- 
mediately pay and discharge such interest as may be due, and 
any surplus funds arising from such sale shall be expended mi 
completing and equipping said railroad, and furnishing it every- 

thing Hecessaryv to C1ve it full operation and  etfeet. 
2) And at is also further understood and agreed that, in the 

event the lands lone the completed sections of said road 
should fail to produce by their sale a sume sufficient to pay such 
Interest on said: bonds as bit be due, thei, and ta that event, said 
Sam. Pate, Robert C2 Brinkley. and George C. Watkins shall in like 
manner, and under the same rules, regulations, and restrictions, pro- 
ceed to sell the other lands heretu conveved, which may be along 
the portion of the road lio conipleted, and the proceeds likewise 
apply. And itas further understood and agreed that, if the party 
of the first part shalb paty the interest, but shall fail to meet the 
principal of satd bonds, then, and in that event, the said Sam. Tate, 
Robert C. Brinkley, and George C. Watkins are, in like manner, and 
under the same rules, regulations,and restrictions, to sell said) lands- 
for the purpose of paying the principal of said) bonds, and apply 
the proceeds to said) purpose: any surplus ino their diands to be 
appled in building, completing, or equipping said road, as the same 
may be necessary at the time. | | 

Fourth. Pt is also further understood and agreed that, in the 
event the proceeds fo the sale of the lands heretofore provided for 
shall fail to meet the mterest or principal of said bonds, as the case 
may be, then, asa further security to the holders of said ‘bonds, the 
said Sam. “Pate, Robert ©. Brinkley, and George C. Watkins shall, 
Upon the written request of a majority in number and value of 
those owning sald bones, Ivy Virtue of this authority, take possession 

of said railroad in its entire leneth, of its depots, road-bed, nielit of 
Wav, franeluses, rights, and privileges, rolling-stock, and everything 
of or pertaining to said read. and shall ran or operate said road for 
the term of tive Vears from the date of sad Possesslon, and the net 
earnings ot sald road made during said time apply from time to 
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time to the completion of said road. If the same should be incom- 
plete, and the surplus money over and above such amounts of the 
het earnings as mav be thus expended, they shall apply from time 

to time to the payment of the interest. or the principal 


50) of said bonds, as the same may become due, or to both, if 


both principal and interest be due and unpaid ; and if at the 
end of said term of five vears the net earnings of said read. shall 
not have discharged the principal and interest of said) bonds, then, 
and in that event, upon the written request of a majority In number 
and value of the holders of the unpaid bonds, the said parties shall 
advertise said road, rights of way, road-bed, warehouses, depots, and 
depot) grounds, rolling-stock, its charter, rights, privileges, and 
franchises, and all) property owned by said) railroad company, for 
<ule, for two months, in at least one newspaper of most general cir- 
culation in the city. of Litthe Rock, one or more HewWspapers pub- 
lished in the city of Memphis, and such other eities as to the said 
Sam. Pate, Robert C. Brinkley, and George C. Watkins may seem 
proper: said sale to be at Memphis, in the State of Tennessee ; and, 
In pursuance of said notice, shall sell the same to the highest bidder, 
for cash, and apply the proceeds, after deducting all) expenses and 
reasonable charges, to the extinguishment of the bonds and interest 
thereon, aforesaid. And the said) parties of the second part shall, 
in the event of any sale by them, either of land or otherwise, under 
the power herein conferred, make to the purchaser or purchasers all 
necessary deeds of conveyance, and the same shall forever bar and 
estop the Memphis and Litthe Rock Railroad Company. 
kitth. It is also further understood and agreed that. in the event 


of the death, mental Incapacity, removal or resignation of cither of 


the parties of the second part, the one or two remaining, as the case 
mav be, shall have and exereise all the rights, powers, and duties 
hereinbefore conferred upon the three. And in the event of the 
death, removal, mental incapacity or resignation of all three of the 
persons aforesaid, then a majority im number and value of said 
bondholders may apply to any court in the State of Arkansas, 
having jurisdiction thereof, and have one or more trustees appointed 

In the room and stead of said parties of the second part: and 
ol such person or persons substituted shall and may have and 

exercise all the powers, privileges, and duties herein conferred 
upon the trustees aforesaid; and all bis or their acts in the premises 
shall be in lke manner binding upon the party of the first part. 
And said Memphis and Little Rock Railroad Company do hereby 
waive all benefit from stay or appraisement laws, and do declare 
that any sale made in pursuance hereof shall confer upon the 
purchaser or purchasers a fee simple title, absolute, free from all 
equity and redemption. 

In witness whereof, the parties of the first part have caused their 
corporate seal to be hereunto affixed, and the same to be subseribed 
by their president: and the said) parties of the second part have 
set their hands and seals, the dav and vear first above written. 

| JOUN ROBERTSON, 
President. 
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Signed, sealed, and delivered in Presence of— 
[SEAT | 3 


Titiste ON, 


le kexrtuprr Bol owrri ANSWwenr:. 
P? hk. Dow eft.als.. Trustees. rs. M. & L. R. R. Co. 


This indenture, made this the tenth day of January. one thousand 
Gight hundred and sixty-one, between the Memphis and Litthe Rock 
Redlroad Comipany, il corporation chartered ly the (ieneral Assem- 
iv of the State of \rkiaisas, of the first part, and the State of Ar- 
kimsas, of the second part, withesseth : 

Whereas the General Assembly of the State of Arkansas, bv an 
act entitled “An act to encourage Internal improvements, approved 
January third, one thousand eight hundred and sixty-one, appro- 
priated the sum of one hundred thousand dollars out of the five per 
cent. fund, te be loaned to said Memphis anc Little Rock Ratlroad 
Company for ten vears al eloht ber cent. Interest, pavable annually, 
secured by a mortgage on sald road, and the rolling-stock belonging 

to Said road : 
OL Now, this indenture withesseth, that the said Memphis and 
| Litthe Rock Railroad Company, in erder to comply with the 
requirements of said act, and to secure payment of said sumo of one 
hundred thousand dollars at the expiration of ten vears from the 
date hereof, together with eight per cent. Interest thereon, pavable 
annually, do by these presents bargain, sell, and convey to the State 
of Arkansas the Memphis and Litthe Rock rathroad, and the rolling- 
stock belonging to said road, subject te the condition that if the sard 
company, at the end of ten vears from. this date, shall pay to. the 
State the said sum of one hundred thousand dollars and interest an- 
nually, at the rate of eight per cent. per annum, then the above con- 
vevance shall be void. and the property mortgaged revest in said 
company Without any conveyance to that effect. 
ode In testimony whereof, the parties of the first part have 
caused this mortgage to be executed im them behalf by the 
samme being signed by their president and sealed with the corporate 
seal of said company. . 
MEMPHIS AND LEPTL. ROCK 
RAILROAD COMPANY. [seaAr.. | 
by JOHN Ro ROBERTSON, ‘ 3 
President Memphis and Little Rock Railroad Conpany, 
S. TL. TEMPSTIEAD. Witness. 


old STATE OF ARKANSAS, County af Pulaski: 


Be it remembered that on this tenth dav of January, A.D. Ise], 
before me, Herald C. Low, an acting and duly commissioned justice 
of the -peace within and for the county aforesaid, personally came 
the above-named John Robertson, president of the Memphis ane 
Litth: Rock Railroad Company, and acknowledged: that such com- 
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pany by him, as its president, had made and executed the foregoing 
mortgage to the State of Arkansas for the uses and purposes and 
considerations therein expressed and set forth, and T do so certify. 
HW. «. LOW, J. P. 
Rexnieir Co owirh ANSWER. 

Re. A. Dow ef als. Trustees, me Mo & L. he RCo. 
rtract frou Proceedings of Nock hold rs Mecting, ki hyrnary 1. S71. 

On motion of R.C. Brinkley, Esq... the following resolution was 
adopted—all the stock represented in this mecting voting in favor 
of it: 

Ks Resolved by the stockholders, in convention assembled, That the 
board of directors (a quorum being present) be authorized, and they 
are hereby directed, to prepare and issue one thousand second-mort- 


wo 
to 


gage bonds of thousand dollars, having not more than thirty vears | 


to run, with coupons attached, pavable semi-annually, with interest 
at the rate of seven per cent. per annum—principal and interest 
pavable at such trme and place in New York as the beard of direet- 
ors may designate; and the board of directors are authorized te 
pledge and mortgage all the lands, franchises, rolling-stock, iron 
rails, cross-ties, road-bed, and depots and depot buildings, as well as 
every other species of property owned by this company, or which 
they may hereafter acquire by purchase or otherwise ; and also. to 
pledge the net receipts of said road for the payment of the principal 
and interest of said second-morteage bonds. 

“The board of directors are fully authorized to fix the terms and 
the manner and form of the bond, as well as the mortgage hereby 
authorized to be exeeuted.” ' 


N cond Mortgage ‘. 


This deed, this day made by and between the Memphis and Little 
Rock Railroad Company, a corporation existing in and by the laws 
of the State of Arkansas, and Henry FL Vail, of the city and State of 

New York— 
oo Witnesseth: That the Memplis and Little Rock Railroad 

Company, for the consideration hereinatter appearing, has 
this dav granted, bargained, and sold, and by these presents doth 
convey to the said Tfenry Ir. Vail, all the lands, franchises, rolling- 
stock, iron rails, cross-ties, road-bed, right of way, and depots and depot 
buildings, as well as every other species of property owned by this com- 
pany, or Which it may hereafter acquire by purchase or otherwise, 
pertaining to the main line of said) road from Little Rock, and alse 
to pledge the net receipts of said: road. 

To have and to hold the said eranted property to the said Henry 
I. Vaal and his heirs and successors forever. 

And the Memphis and Little Rock Railroad Company hereby 
covenants with the said Henry F. Vail, that it is lawfully seized and 
possessed of all the said) granted) property, has a good right hereby 
to convey the same, and that it will forever warrant and defend the 
title against all lawful claims. 

3—1120 


cel ar Ce Cee eee inlet iiaiideialees - 
‘ ets Sroka ee 


Aa ae ete 


ee ne eeteneiesbinbs 


18. THE MEMPHIS & LITTLE, Rock RoR. COL Vs. 


But a part of the property hereby conveyed is subject to a former 
deed of mortgage made on the first dav of May, 1860, by the Mem- 


— 
« 


phis and Little Rock Railroad ¢ Oompaly to Sa, Tate, Robert €. 
Brinkley, and (reorer Co Watkins. which is of record in the office of the 
recorder of the county of Pulaskivin the State of Arkansas. to which 
reference Is how here piace. 

lor the purpose of raising the money necessary to complete its raal- 
road, anil equip the see, aid pout it 10k fill operation, ana pray pres 
due COUP otis OF figst tiorteage bonds, and all outstanding past due 
liabilities, the stockholders of the Menapliis and Laitthe Rock Raual- 
- road Company live. at a conera hiecting held at Plopetield, Arkan- 
<as, February 15, IST]. authorized the issue of the bonds of the 
COMPAS, to be destgnaicd ~econi mortgage bonds, to the amount of 
one million dollars, cach bond to be for the sum of one thousand 
dollars, deted on the first day of Mareh, IST]. and pavable on the 

tirst davoof January. 190], to the bearer, with iiterest at the 
a rate of seven per cent. per annum, pavable semi-annually on 

the first davs of January aid July in each vear, tl the ma- 
turity of the bonds. for which COUpPOts are to be attached to each 
bond, payable at the Bank of Commere, in the city of New York, 
and each bond having a certificate of identity indorsed upon it. and 
signed by the sud Penry BF. Vaal, 

Now, for the purpose of securing the prompt paviient of the said 
coupons for interest as they raature, and for the further purpose of 
securing the farthtul pavnient of satd bonds when thev fall due. and 
for no other PUP pose, this deed is made. Avid it ts expressly aerecd 
if the ssid coupons. shill be pate its they tall cle, according to the 
tenor of the same.and af the said) bonds shall be paid when they 
become pavable, then this deed is to become operative and of ne 
effect, aul the property hereby conveyed Is to revest ip the Meniplias 
and Litthe Rock Railroad Company, who is to retain and hold) un- 
disturbed Possession, and have the use of the same until default 1s 
matcle, 

And the Memplius and Little Rock Ratlroad Company also retains 
the power to sell, COHVEY, nid dispose of all or such portions of the 
lands desertbed in the schedules hereto annexed as to it nav seen 
proper and advantageous tothe interest of the company, and pledues 
Itself to apply the proceeds of the lands that May be sold and dis- 
posed of in good faith only for the purpose of paying such of its exist- 
Ing Indebtedness as is a hen or charge upon the property hereby 
conveyed, or for the Purpose of paving the COUpPOts oF bonds that 
are intended to be hereby secured, | 

If the COU Pols attached to the satd) bonds. or anv part of them, 
are not paid at maturity. then the said) Plenry FL Vail may, after 
the coupons shall have been due sixty devs, upon a request in 
Writing of ao miujority ino number and value of those holding 
the coupons that are due and unpaid, take possession of and sella 
sufficteney of the property hereby conveyed lim to pay what remains 

unpaid of the said coupons, after advertising the same in the 
Oe) same manner as other sales of similar property are required 
by law or by custom to be advertised, and such sale shall 
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be made either at the CILY of Little Roe " or at the castérn terminus 
of said railroad, as the said Henry F. Vail may elect, and shall be 
to the highest bidder for cash: and in ease of such sale, the said 
Henry FL Vail shall have the right to designate the property that 
shall be sold for the said purpose: or if the majority in number and 
value of the holders of the coupons that may remain due and unpaid 
shall eleet to do ~O, the ‘Vay postpone the sale of the prope rtv here- 
by conveved for the payment of the said-coupons that ate so due and 
unpaid for the period of twelve months, and at the expiration of the 
said period the said Henry I. Vaal shall, pron the request In writ- 
Ing of a tajority In number and value of the holders of the bonds 
and coupons hereby secured, offer for sale and sell all the property 
hereby conveved him in the manner, upon the terms, and at the 
thie and place herembefore presented for the sale of the property 
hereby conveyed for the payment of past due coupons. After mak- 
ne the sale, the said Henry Fo Vail shall make proper conveyances 
of the property sold. Pf the sale has been made for the payment of 
coupons only, after paving the necessary expense le shall appro- 
priate the procecds of the sale to the pavrient of such COUPOLIS for 
Interest as mmav remain dueand unpaid. and surrender such coupons 
as he may pay to the Memphis and Litthe Rock Railroad Company, 
And if the sale is made of all the property hereby conveyed after the 
coupons shall have been unpaid and due for twelve months as is 
above provided for, then the proceeds of the sale, after paving the 
HeCessa yy ON Pelises, shal! be applied pre rata to the praavrnene of the 
coupons that are due, and the principal of the outstanding bonds, 
and after the paVvinsent of all sweh eEXpelses, COUPONS, and bonds the 
balanee shall be paid to the Memphis and Litthe Roek Railroad Com- 
pany. Andaif the principal of the said bonds, or any of them, shall, 
after maturity, remain unpaid, then the said Henry I. Vaal 
3th ix,in the same mannerand toder the same terms and restric- 
tions, to sell. the pPraperty hereby conveved, ori a sufficiency 
thereof to pray the bonds that mhiayv remain so unpatd, and he shall 
clpopo ly thie proceeds of snach sale to the praVviIne nt of the said bonds, 
and the bonds he pays he shall turn over to the Menplos and Little 
Rock Railroad Company. 

But no sale shall be made of the road-bed. right of way, ware- 
houses. depots, depot grounds, rolling-stock, charter, rights. privi- 
leges or franchises of the company, nor ef any property absolutely 
necessary to the running or operating of the railroad, unless a ma- 
jority In number and value of those holding COMPOS OF bonds, ils 
the case hiav be, which are to be pail out of the proceeds of such 
sale, shall request the said Henry FL Vaal, in writing, to make such 
sule. | 

ln the event of the substitution of any other party as trustee in 
this deed. in the place of the satd Plenry I. Vail, le shall have all 
the powers “ger rights and duties hereby given or conferred upon the 
said Heny F. Vail, and a trustee may be so substituted in any mode 
prove ded by haw. 

And the: Memphis and Little Rock Railroad Company hereby 
Waives the right or equity of redemption in or to any property which 
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may be-sold under the provisions of this decd, and also waives the q 

bereft of any and all appraisement, valuation or stay laws, and | 

agrees that the title of the purchaser shall be absolute upon the com- 

pletion of the sale, and the pavinient of the purchase-money. 
Witness the signature of the president of the Memphis and Little 

Rock Railroad Company, and the seal of the company, this the first 


day of March, 1S7 4. | 
MEMPHIS AND LUPTLE ROCK RATLROAD COMPANY, 
by SAM. TATE, President. 
[SEAL | Attest JON W. GOODWIN, —_ 


Necretary ane Tie mNxiper, 


¥ lexaipier Do owirt ANSWER. 
It. IK. Dow cf als. ‘Trustees, is \l. X ® R. R. ('o. 
Decd of Lh nin be Pail, Trustee, to Stillinan Witt, 


This Indenture, minde and exceuted this seventeenth dav ot March, 
A.D. one thousand cight hundred and seventy-three, at Lopetield, 
county of Crittenden, State of Arkansas, hy and between Henry I. 
Vail, of the city of New York, State of New York, as trustee of the 
second mortgage, and executed by the Memphis and Little Rock 
Railroad Company, a corporation existing In tne ly the laws of the 
State of Arkansas, and executed on the first dav of Mareh, 1S71, of 
the first part, and Stillman Witt, in trust, of the State of Ohio, of a 
the second part, withesseth : : 

That the day and date last aforesard a certain deed of mortgage 
was executed by said railroad as party of the first part unto the said 
Henry F.Vail,as trustee, of the second part, wherein and whereby after 
reciting that the said Railroad Company, for the purpose of raising 
the money necessary to complete its railroad and equip the same 
and put it in full operation, and pay past-due coupons on the com- 
panys first mortgage bonds, and all past outstanding abilities of 
said company, had been authorized by the stockholders of said com- 
pany ata general meeting held at Hopetield, State of Arkansas, on 
the fifteenth day of February. TS71, to issue the bonds of said com- 
pany to be designated second mortgage bonds, to the amount of one 
million dollars, cach bond tor the stan of one thousand dollars, dated 
on the first dav of March, IS71,and pavableon the tirst dav of Janu- 

ary, 1901, to the bearer, with interest at the rate of seven per 
Os cent. per annum, pavable semi-annualiv on the first davs of 

January and July in each vear, until the maturity of the 
bonds for which coupons were to be attached to said bonds, and for 
the purpose of securing the prompt payment of the said coupons for 
Interest as they matured, and for the further purpose of securing the 
faithful payment of said bonds when thev should) fall due. and for 
no other purpose, the said) Railroad Company granted, bargained, 
and sold, and by said presents did convey to said Henry F. Vail all 
the lands, franchises, rolline stock, iron rails, cross-ties, road-bed, 
right of way, and depots and depot buildings, as well as every other 
species of property owned by said company, or Which it might there- 
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after acquire by purchase or otherwise, pertaining to the main line 
of said road from Memphis to Little Rock, and also pledged the net 
receipts of the road aforesaid, and the said) Railroad Company then 
and there covenanted with the said Henry FF. Vail that it was law- 
fully seized and possessed of all said eranted Property, and that it 
had a good right thereby to convey the same, and that it would war- 
rant forever-and defend the tithe agaist all lawful claims: but it 
was then and thereby further conditioned that apart of the property 
thereby conveved was subject to a former deed of mortgage made on 
the first day of Mav, IS60, ov the said) Memplis and Little Rock 
Railroad Company to Sam. Pate. Robert Brinkley, and George ©, 
Watkins, which was of record in the office of the recorder of the 
county of Pulask', and State of Arkansas, to which reference was 
then and there made, and the said railroad retaining the power to 
ell, CONVEY, ancl As pase of dhe lands in the schedule attached to 
said Mortoeaye deseribed, the pod weeds of sald sale to be appropriated 
to the payment of such of its existing indebtedness as was a len 
or charge Upon the property thereby conveved, or for the pur- 
pose ot paving the COUPOTs OT bonds that were intended to be 
thereby secured: and whereas, it was further covenanted and 
agreed by and between the said Railroad Company and said 

Henry FL Vail, as such trustee, in and by said) deed of 
aM) second mortgage, and was thereby further conditioned that 

if the coupons attached to said bonds, or any part of them, 
Was not paid at maturity, then the said Henry FL Vail might, after 
the coupons shall have been due sixty days, upon the request in 
Writing of a majoritv in number and value of those holding the 
COUPOTs that are due and unpatd, take POSSESSION of and sell a sud- 
ficleney of the property thereby conveyed to him to pay what re- 
mained unpaid of the said coupons, after advertising the same in 
the manner as other sales of similar property are required by Taw 
or ly custom. to be advertised, and such sale was to be made either 
at the citv of Litthe Rock or at the castern terminus of said railroad, 
that the said Henry FL Vail might elect, and should be the highest 
bidder for cash: and in case of such sale the said Henry FF. Vaal 
should have the riot to designate the property that should be sold 
for the said purpose: or if the qaajortty in number and value of 
the holders of the COUPOTLSs tliat hielit remain due and unpaid 
should clect to do so, thev hilelhit Postpone the sale of the property 
thereby conveved for the payment of the said coupons that are so 
due and unpaid for the period of twelve months, and at the eXplra- 
tien of said period the sare Henry I. Vaal should, Mipoon the request 
In writing of a majoritvin number and value of the holders of 
the bonds and coupons thereby secured, and offer for sale and sell 
all the property thereby conveyed to him in the manner, upon the 
terms, and the time and place therembefore prescribed for the sale 
af the property thereby conveyed for the pavinrent of said past-due 
COU POTS, and after mnakinge sald sale said Henry Kk. Vail should 
make proper conveyances of the property sold: and if the sale 
should be made for the payment of coupons only, after paying the 
hecessary ex pellses, he should appropriate the proceeds of the sale 


i 
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to the pavinent of such coupons for interest as might remain due 
and unpaid, and surrender such as he might pay to the Memphis 
and Litthe: Rock Rathroad Company, and if the sale should be made 

of all the property thereby conveyed, after the coupons shall 
14) have been due and unpaid) for twelve months, as therem- 

before provided, then the proceeds of the sale, after the pav- 
Ihe of the HeceessaPy CN Peilses, should be applied pro rata to the 
pavinent of the coupons that should then be due, and the principal 
of the outstanding bonds, and after the payment of all such = ex- 
penises, coupons, and bonds the balance should be paid) to said com- 
pany: the said “Memphis and Little Rock Rathroad Company, in 


and by said deed of second mortgage, waived the rnght of equity of 


redemption inor to any property which might be sold under the 
provisions of sud deed, and also waiving the benefit of any and all 
appraisement, valuation, or stay laws, and then and = there and 
thi reby agreeing that the title of the purchaser should) be absolute 
upon the completion of the sale and the payment of the purchase- 
money, and said deed was duly executed, acknowledged, and after- 
wards recorded properly: and whereas the holders of a majority in 
number and value of the bonds issued by said Memphis and Little 
Rock Railroad Company ander said mortgage deed of date of the 
first dav of Mareh, IS71, as aforesaid, did) notifv in writing the 
said) Trenry PL Vaal, trustee in said deed and party of the first part 
hereto, that said company failed or refused to pay the coupons on 
said bonds Held by them that matured on the first day of January 
and oon the first day of July, 1S72, respectively, according to the 
terms and conditions of said coupons, and that they, holders of such 
COUPOTTS, elected to Postpone the colleetion of said COUPOTLS, and a 
sale of the property conveyed by said mortgage for their payment 
of the said coupons that matured on the first dav of January, 1S72, 
for twelve months thereafter, as provided in said mortgage, and ‘said 
term of twelve months had elapsed and expired, and no provision 
had been made by said Memphis and Little Roek Railroad Com- 


pany for the payment of said coupons, and they, the said holders of 


aamajoritv in number and value of said bonds on account of such 
failure to pay said coupons, did) thereupon request and = direct) in 
writing the said) Plenry FL Vail, as such trustee, to make 

U1 sale of all the property of all kinds, real, personal, and mixed, 
Including lands, road-bed, right of way, warehouses, depots, 
depot grounds, rolling stock, charter, rights, privileges, or franchises, 
and charter of said Memphis and Little Roek Railroad Company, 
and so conveved to said Tlenry FL Vail, as trustee, in and by said 
deed of sccond mortgage, in order to pay, first, the expenses of said 
sale, and second, to the payment pro rata of the unpaid coupons due 
on said bonds and the bonds of said company as aforesaid, and to 
secure the payment whereof said mortgage deed was executed ;.and 
whereas the said Henry F. Vail, party of the first part hereto, as such 
trustee, did, after recetving sald written notice, cause to be prepared 
a printed notice that he would, in) pursuance of the written request 


and direetion of the holders of a majority in number and value of 


the bonds issued by the said Memplis and Little Roek Railroad 


eter, 
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Company under said deed of mortgage of date of the first dav of 
March, S71, on account of the failure to pay the interest coupons 
due and that matured on said bonds on the first day of January, 
S72, and first day of July, IS72, as aforesaid, offer for sale, and would 
sell, to the highest bidder, on Monday, the seventeenth dav of March, 
eighteen hundred and seventy-three, between the hours of ten o'clock 
a.m. and three o'clock p.m. of said day, for cash in hand, at the 
eastern terminus of the Memphis and Little Rock Railroad Company, 
all the lands, franchises, and rolling stock, iron, rails, cross-ties, road- 
bed, right of wav, depots and depot buildings. charter, rights, and 
privileges, and every other species of property belonging to said com- 
pany, or so much thereof as might be sufficient to pay, first, the ex- 
pehise of said said sale, and second, the pavinent pro rata of the un- 
parte coupons due on satd bonds secured hy sata Morteawe | but said 
sale of said property would be made subject to the hen on the whole, 
Or any part thereof, that night exist in favor of the holders of the 
bonds known as the first mortgage bonds of said company, amount- 


Ing to one million three hundred thousand dollars, and the. 


42 COU POs thereon that have not been pre and are secured by 

the mortgage executed on the first day of Mav, S60, by the 
suid Memphis and Little Rock Railroad Company, of the first part, 
to Sam. ‘Tate, Robert C. Brinkley, and George C. Watkins, as trustees, 
of the second part, and which mortgage was duly recorded, and, fur- 
thermore, subject to all Hens of the State of Arkansas upon said prop- 
erty, or any part thereof, previously to the Hen arising under said 
sccond mortgage deed of said) company under which this sale is 
made, and also subject to all Hens whatever that are superior: to the 
lien created by said mortgage, and that said railroad company had 
on their part covenanted on ther behalf that. upon sale being had, 
the said company thereby waived the right of equity of redemption 
in or to any of the property which might be sold under said deed of 
mortgage; also, the benefit of any and all appraisement, valuation, 
or stav laws, and that the title of the purchaser should be complete 
at said sale, so far as the company was concerned ; and whereas said 
Henry F. Vail, as such trustee, did cause said printed notice of the 
time and place, terms and conditions of said sale, te be posted at six 
of the most public places in each of the counties of Pulaski, Prairie, 
Monroe, St. Francis, and Crittenden, of the State of Arkansas, one of 
the said notices being posted on the court-house door of said several 
counties, and at the eastern terminus of said) railroad, more than 
thirty davs previous to said day of sale, and did furthermore cause 
to be published before said sale at least two insertions in the weekly 
newspapers styled the Litthe Roek Republican and Arkansas Gazette, 
published in the county of Pulaski aforesaid, and in the weekly 
newspaper published in the county of Prairie aforesaid, called the 
White River Journal, and in’ the weekly newspaper called the 
Forrest City Times, published in the county of St. Francis aforesaid, 
said counties being the counties through which the lne of said rail- 
road is located, and its property, real and personal, is mostly situ- 

ated and being, and said newspapers being the ones pub- 


43 lished in said counties; and whereas the said Henry F. Vaal, 
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as such trustee, did, on the day fixed for sale of said above- 
described premises, attend in person at the place fixed for sale, at the 
terminus of said Memphis and Little Rock Railroad Company, in 
the county of Crittenden, State of Arkansas, and did then and there, 
between the hours of 100’clock a. meand 3 o'clock p.m. of said day, 
the seventeenth of March, 1S73, offer for sale, and did sell, to the 
highest bidder, for the sum of fifteen thousand dollars in cash, al] 
the lands, franchises, and rolling stock, cross-ties, road-bed, right of 
way, and depots and depot buildings, charter, rights, privileges, 
rights, credits, and effects, and every species of property belonging to 
the Memphis and Little Rock Railroad Company, as far as the same 
had been conveyed to him by said second mortgage deed, and he 
had power to sell the same thereunder, and with all rights of equity 
of redemption in and to any and every part thereof, waived on the 
part of said company, as well as the benefit of any and all appraise- 
ment, valuation, and stay laws, and by absolute title to the pur- 
chaser, so faras said company was concerned, subject, however, to 
the Hien on the whole, or any part thereof, that might exist in favor 
of the holders of the bonds known as the first mortgage bonds of 
sald company, amounting to one million three hundred thousand 
dollars, and the coupons thereon that have not been paid,and which 
mortgage was executed on the first dav of Mav, 1860, to secure the 
pavinent ofsaid bonds and coupons by the said Memphis and Little 
Rock Railroad ny of the first) part, and Sam. Tate, Robert 
(. Brinkley, and George C. Watkins of the second part, and which 
mortgage was duly recorded, and furthermore subject to all lens of 
the State of Arkansas upon said property, or any part thereof, arising 
previously to the lien of said second mortgage deed, and also subject to 
all other liens whatever that are superier to the lien created by said 
mortgage deed, and for the discharge and payment whereof, 
4 and every part of the same, said property so sold was to be held 
| by the purchaser hereof Hable and subject, and when and 
where the said Stillman Witt, party of the second part hereto, being 
the lost and Inghest bidder, became the purchaser thereof for the 
sum of fifteen thousand dollars, and subject toall the Hens aforesaid 
that existed prior to the execution of said) second mortgage deed, 
and then and there at said sale, and previous to its taking place, 
estimated and announced by said trustee publicly as amounting 
to about three millions one humdred and cighty thousand dollars 
probably : 

Now, therefore, the indenture witnesseth, that the party of the 
first part hereto, for and in) consideration of the premises and the 
sum of fifteen thousand dollars, so bid) as aforesaid, to him in hand 
paid by the said) party of the second part, and the express under- 
standing and agreement that said property is held by the purchaser 
subject) to the full discharge and payment of the above-described 
and all other Hens upon said) property that existed before the exe- 
cution-of said second morteage, has bargained, sold, aliened, remised, 
released, confirmed, and conveyed, and by these presents does bar- 
eain, sell, alien, remise, release, confirm, and convey, subject to the 
lien on the whole or any part thereof that may exist in favor of the 
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¢ 
holders of the bonds known as the first mortgage bonds of said com- 
pany, amounting to one million three hundred thousand dollars, 
and the coupons thereon that have been paid, and the payment 
whereof was secured by deed of mortgage, duly exccuted on the 
first day of May, 1860, by said Memphis and Little Rock Railroad 
Company, of the first part, and Sam. Tate, Robert C. Brinkley, and 
George C. Watkins, of the second part, as trustees, and which was 
duly frecorded, and furthermore subject all liens of the State of 
Arkansas upon the property as hereinbefore and hereafter described 
and conveyed: arising previously to the execution of said second 
mortgage deed of said company under which this sale is made, 
and also subject to all other liens whatsoever that are 
45 superior to the lien created by said mortgage deed, called 
the second mortgage deed, unto the said party of the 
second part, Stillman Witt, in trust forever, all the lands, 
franchises, and rolling-stock, iron rails, cross-ties, road-bed, night 
of way, and depot buildings, and depots, charter, rights, and 
privileges, and all the rights, credits, and effects, and every other 
species of property of any nature and kind whatever, together with 
all and singular the tenements, hereditaments, and appurtenances 
thereunto belonging or in any way appertaining, as the same are 
deseribed and conveyed in and by the said indenture of mortgage, 
and also all the estate, right, title of interest, property, claim, and 
demand whatsoever, both in law and equity, of the said) Memphis 
and Little Rock Railroad Company, as well as of said party of 
the first part, as trustee as aforesaid, as fully to all intents and pur- 
poses as the said party of the first part has power and authority to 
sell and grant the same by virtue of the second mortgage deed, to 
have and to hold the said above granted and conveyed premises, 
subject to the several liens above specifically described or generally 
alluded to, but free from all right or equity of redemption, ete., on 
the part of said Memphis and Little Rock Railroad Company, with 
their appurtenances and every part thereof, unto the said Stillman 
Witt, in trust, party of the second part hereto, forever. 

In witness whereof, I, Henry IF. Vail, party of the first part, as 
trustee as aforesaid, have hereunto set my hand and private seal, at 
Hopetield, county of Crittenden, State of Arkansas, on this the 
seventeenth dav of Mareh, A. D. eighteen hundred and seventy- 
three. 


[SEAL. ] HENRY FF. VAIL, Trustee. 
Signed, sealed, and delivered in our presence— 
GEORGE A. GALLAGHER. 
JOHN W. D. GARGINLO. 
46 Exuipir E wir ANSWER. 
R. kK. Dow et als., Trustees, v. M. & L. Re R. Co. 
Deed of Stillman Witt. 


This indenture, contract, declaration, and agreement, made and 
entered into on this the twenty-ninth day of March, 1875, by and 
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between Stillman Witt, of the first part, and J. HW. Wade, John J. 
Astor, Robert Lenox Kennedy, A, A. Law. George T. Adee, William 
B. Greenlaw, Hu. L. Brinkley, and Sam. Tate, of the second part, 
and by and between all of the parties hereto, each with the other— 
Witnesseth, That the Memphis and = Little Rock Railroad Com- 
pany, a body politic and corporate, created by and organized under 
and by virtue of a charter granted by the Legislature of the State 
of Arkansas, entitled au act t6 Incorporate the Memphis and Little 
Rock Plank or Railroad Company, approved January 11, 1853, did 
by virtue of and pursuant to the power given by the ninth section 
of said charter or act, on the first day of March, 1871, make, exe- 
cute, and deliver to Henry F. Vail, of the State and = city of New 
York, a deed of trust or second mortgage, by which the said Mem- 
phis and Little Rock Railroad Company conveved to said Henry F. 
Vail all the lands, franchises, rolling-stock, iron rails, cross-ties, road- 
bed, right of way, and depots, and depot buildings, as well as every 
other species of property then owned by the company, or which it 
might thereafter acquire by purchase or otherwise pertaining to the 
main line of said road from Memphis to Little Rock, and also 
pledged the net receipts of said road. This mortgage was made for 
the purpose of securing the prompt paymentof all coupons for Interest 
as they mi tured. and for the further purpose of securing the 
47 payment of one million dollars of second mortgage bonds, 
authorized to be issued at a general mecting of the stockhold- 
ers of the Memphis and Litthe Roek Railroad Company, held at 
Ilopetield, Arkansas, fifteenth day of February, IS71. Said) second 
mortgage deed provided, among other things, that if the coupons for 
the interest on said second mortgage bonds, or any part of them, were 
not paid at maturity, and if the majority mm number and value of 
the holders of the coupons that might remain due and unpaid 
should elect to do so, they might postpone the sale of the property 
therein conveyed for the pavinent of said coupons, so due and un- 
paid, for the period of twelve months, and at the expiration of the 
said period the said Henry I. Vail should, upon the request in writ- 
ing of a majority In number and value of the holders of the bonds 
and coupons therein secured, offer for sale, and sell all the property 
therein conveyed in the manner, upon the terms, and at the time 
therein provided; and after making the sale the said Henry F. 
Vail was directed and authorized to make proper conveyances of the 
property sold. Part of the property conveyed was subject to a 
former deed of mortgage, made on the first dav of May, 1860, by the 
Memphis and Little Rock Railroad Company to Sam. Tate, R. 
Brinkley, and George C. Watkins to secure one million three hun- 
dred thousand dollars of tirst mortgage bonds and interest thereon. 
The said second mortgage, so made to the said Henry F. Vail, was 
duly and legally proved and placed upon record in the proper oftice 
for the registration of deeds in Pulaski county, Arkansas, and refer- 
ence is here made thereto for a more full under ‘standing of the provi- 
sions of said second mortgage, and the said Memphis and Little Rock 
Railroad Company duly and lawfully issued its second mortgage 
bonds of one thousand dollars each, with coupons for interest at- 
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tached thereto, to the amount of one million dollars, as provided for 
in said second mortgage, the company having failed to pay 
AS the conpons for interest on said second mortgage bonds, and 
-a majority in number and value of the helders of the coupons 
ubpaid having elected to postpone the sale of the property for twelve 
months, and at the expiration of that period a majority in number 
and value of the holders of the said second mortgage bonds and 
coupons having requested the said Henry I. Vail, in writing, to sell 
suid property, he, the said Henry I. Vail, by virtue of and pursuant 
to the power and authority therein and thereby conferred upon him, 
after due and lawful advertisement thereof, did, on the seventeenth 
of Mareh, 1872, at Hopefield, in the State of Arkansas, sell all the 
property conveyed to him, as hereinbefore recited, when and at 
which said sale the said Stillman Witt, mentioned as the party of 
the first part herein, for himself and for the other parties mentioned 
herein as the parties of the second part, did become the purchaser of 
the said property at and for the price of fifteen thousand dollars, 
subject, however, to the lawful liens and incumbrances existing 
thereon; and the said Henry F. Vail, in further pursuance and exe- 
cution of the power and authority conferred upon him in said sec- 
ond mortgage deed of the first dav of Mareh, 1871, did, on the sev- 
enteenth dav of March, 1873, in’ consideration of the said sum of 
fifteen thousand dollars cash in hand, paid to him by the said Still- 
man Witt, convey to him all of the said property and franchises of 
the Memphis and Little Rock Railroad Company, subject to the law- 
ful liens and incumbrances existing thereon, to be held by him and 
the said Stillman Witt in trust for himself and his associates, which 
said deed, so executed by the said Henry F. Vail to the said 
Stillman Witt, was duly recorded in the proper office for the regis- 
tration of deeds in Pulaski county, Arkansas, and particular refer- 
ence is here made to the same fora more full and exatt understand- 
ing of the provisions Of the same. Now the said Stillman Witt and 
the other parties hereto are the holders and owners of: all of the said 
second mortgage bonds, and the coupons thereon, so issued 
I) by the Memphis and Little Rock Railroad Company, amount- 
ing to one million of dollars of principal, and this deed is 
made for the purpose of declaring the respective rights, interest, and 
ownership in the said property so purchased by the said Stillman 
Witt for himself and the other parties hereto—that 1s to say: 
The said Stillman Witt owns one hundred of said second-mort- 


gage bonds, each for the sum of one thousand dollars, with the 


coupons thereon, and is entitled to hold, retain, and own one-tenth 
of said property: the said J. TH. Wade owns one hundred of said 
second-mortgage bonds, each for one thousand dollars, with the 
coupons thereon, and is entitled to have conveyed to him and to 
hold and own one-tenth of said property; the said John J. Astor 
owns forty of said second-inortgage bonds, each for the sum of one 
thousand dollars. with the coupons thereon, and is entitled to have 
and own two-fifths of one-tenth of said property ; the said Robert 
Lenox Kennedy owns thirty of said second-mortgage bonds of one 
thousand dollars each, with coupons thereon, and is entitled to have 
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and own one and a half-fifths of one-tenth of said property; the said 
A. A. Law owns twenty of said second-mortgage bonds of one thou- : 
sand dollars each, with coupons thereon, and is entitled to have and 
own one-fifth of one-tenth of said property; the said George T. Adee 
owns ten of said second-mortgage bonds of one thousand dollars 
each, with coupons thereon, and is entitled to have and own one- 
neeie Lonard , of Sth of th) part of said property ; the said Hu. 1. 
Brinkley owns three hundred of said second- mortgage bonds of one 
thousand dollars each, with coupons thereon, and 1s entitled to have’ 
and own three-tenths of said property ; the said William B. Green- ~~ 
law owns three hundred of said seccond-mortgage bonds of one thou- 3 
sand dollars each, with coupons thereon, and is entitled to own and 
have three-tenths, of said property ; the said Sam. Tate owns one hun- 
dred of said second-mort gage bonds of one thousand dollars eac th, with 
coupons thereon, and is entitled to have : ahd own one- tenth 
o0) of said property, and cach of the said second parties having 
paid to the said Stillman, Witt his pro rata share or propor- 
tion of said sum of fifteen thousand dollars, so paid by him to the 
said Henry F. Vail, in consideration thereof and of the premises, the 
-— Stillman Witt doth by these presents release, convey, assign, 
‘ansfer, quit-claim, and set over to each of the said) second parties 
cs the proportion, share, or interest in’ said) property as 
hereinbefore recited and declared, subject, however, to the liens and 
incumbrances referred to in the said deed from the said Henry F. 
Vail to the said Stullman Witt, and all the parties hereto covenant 
and agree that each, his heirs, representatives, and assigns shall 
have and hold his above-recited proportion, share, or interest in 
sald property. 


‘ In witness whereof, the parties hereto have set their hands and 

aftixed their seals the d: av and year above written. 
STILLMAN WITT, Trustee. PSEAL. 
STILLMAN WI’ rr. [SEAL. 
J. H. WADE. ~ AL. 
J. J. ASTOR. PSE AL. 
ROBERT LENOX KENNEDY. E> AL ; 
A. A. LAW. ae AL. | 
GEORGE T. ADEE. & AL. 
WILLIAM B. GREENLAW. SEAL. 
H.oL. BRINKLEY. a 
SAM. TATE. sk AL. 

ol Exeipir Fo owrrn ANSWER. 


R. K. Dow ef als., Trustees, v. Mo & LR. RCo. 


Proposition. 


The Memphis and Little Rock Railway Company propose to the 
first mortgage bondholders of the Memphis and Little Rock Rail 
road Company to: 
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Issue first mortgage 5-100 curreney, 30 vear bond ~-~--- ‘$2,600,000 
Issue second mortgage 6-100 currency, 25 year bond___~ $1,000,000 
[xsue income 7-100 currency, 20 vear bond.-.--.------ $1,000,000 
I adel es nak techie mln ohiehc db cts ans $5,000,000 


It is proposed : 

1. To place in the hands of the trustees, for distribution as here- 
inafter provided for, the following securities: 

$2,400,000, first mortgage bonds. 

300,000, second mortgage bonds. 
900,000, income bonds. 
300,000, stock. 

2. To authorize said) trustecs to issue to the old first mortgage (7. 
e., bond-holders) new first mortgage 8-100 bonds for the principal, 
coupons and funded interest bonds and coupons thereon, with inter- 
est on said coupons, and to hold said old securities for the specitie 
benefit of the new bonds issued therefor until all legal questions are 
removed or settled satisfactory to said trustees: but said bonds are 
to be so printed across or defaced as not to be a marketable bond if 
sald trustees deem it expedient. 

>. To authorize said trustees to use, either in settlement of 

y2 rolling-stock debt, which is a lien on the property, or to return 

to the company pro rata as they pay any part of said debt, 
$200,000 of said first mortgage eight per cent. bonds. 

1. To authorize said trustees to issue to the holders of Arkansas 
State bonds issued to the Memphis and Little Rock Railroad Com- 
pany for each bond of $1,000, each $250 of first mortgage eight per 
cent. bonds; $250 second mortgage six per cent. bonds; $250 in- 
come bonds, and $250 for their face; and for the matured and ma- 
turing coupons up to and including April 1, 1875, income bonds for 
their face; provided said specified issues of Arkansas State bonds 
shall be presented on or before the first day of March, 1874, or at 
anv other date the trustees may deem expedient.” If said bonds 
should not be presented by that time, said trustees are authorized to 
issue up the limit of $1,200,000 Arkansas bonds for any other bonds 
of the State issued to railroads, such amounts of any of said new 
securities in payment therefor, as they may deem fit, not exceeding 
the pro rata; all such Arkansas bonds to be held in trust by said 
trustees for the purpose of paving the debt due by the Memphis and 
Little Rock Railroad Company to the State of Arkansas. 

5. To authorize said. trustees to use the coupons on said Arkansas 
bonds to pay the interest on the bonds due to the State of Arkansas 
that were issued to the Memphis and Little Rock Railroad Company 
as it may become due. 

6. To authorize the said trustees, in case the State of Arkansas 
shall donate to the railway any State bonds or other things on con- 
dition of said company retiring the original $1,200,000 State bonds, 
to give to the parties who may have surrendered State bonds issued 
to the Memphis and Little Rock Railroad Company a pro rata pro- 
‘portion of such new donated bonds, upon their returning to the trus 
tees for the use of the railway company the income bonds and stock 
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received by them on account of the principal of such surrendered 
<a In Cqual proportions and amount. 
a 7 . The company agree with the trustees that they will re- 
serve $3,000,000 of stock subject to their order, to be used in ex- 
change for stock of the Memphis and Little Rock Railroad Com- 
pany, said stock to be transferred to the Memphis and Little Rock 
Railway Company, as exchanges, and not to be exchanged at above 
wer for ‘the face of said stock im hew stock at its par or face \ ralue. 
The first morteage bondholders to fund their interest on their 
baske and funded interest: bonds up to July 1, IS74, in first: mort- 
eave cleht per cent. bonds at par; the new first mortgage bonds to 
bear interest from first of July, 1874, and. tirst coupons to be paid 
first of January, 1875. The second mortgage bonds to bear interest 
from first of April, 1875, and the first coupons to be paid first of Oc- 
tober, 1S85: and both classes of bends to have semi-annual coupons 
attached for the interest thereon, payable semi-annually, beginning 
W the dates aforesaid. 
The expenses of executing this proposition to be borne by the 


cea company, 


leceptance. 


New York, October 1S, 1S75. 


“We whose names are hereto subsertbed, holders of first mortgage - 
bonds of the Memphis and = Little Rock Railroad Company, and 


funded interest bonds of said company, for the amount of said bonds ’ 
set opposite our names, do hereby accept the above and foregoing 
proposition of the Memphis and Little Rock Railway Company, and 
assent to the securities proposed, and agree to surrender our bonds 
and coupons to the trustees in accordance with said) proposition, 
hereby modifving to that extent all former agreements made on the 
subject with the purchasers of said road under the second mortgage 
only to the extent named inthe foregoing proposition: Provided, That 
nothing contained in our assent to this proposition shall) be con- 

strued to deprive us of our rights and security, or as an ae- 
of ° knowledement of satisfaction for the old securities, in such 

case to be surrendered to the trustees, until all questions, legal 
or equitable, shall be fully settled as to the legality of the new issue 
of bonds and the mortgage securing the same, as being a first Hen. 
This agreement is to be executed, so far as the Issuance and delivery 
to the trustees of the securities received, by the first dav of January 
HONE. 

“We hereby name and appointas trustees In the foregoing propo- 
sition, James Tinker, of the city of New York: Wm. 3s. Pierson, of 
Windsor, Connecticut: R. kh. Dow, of Claremont, New Hampshire, 
with full power to receive the securities named therein, and to act as 
trustees in this agreement, with the usual powers of trustees in such 
cases. The said company shall not be entitled to issue and retain 
the said $200,000 first mortgage bonds until the said 82,400,000 first 
morteage bonds shall be delivered to the trustees, and also $275,000 
of Arkansas State bonds indorsed by the Memphis and ‘Little Rock 
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Railroad Company have been surrendered to the trustees for ex- 
change on the terms specified. | 


(Signed in Duplicate.) 


S. M. Swenson, $81,000,001 first mortgage bonds. 

S. M. Swenson, $45,500 interest bonds. 

'. M. Lampson & Co., $180,000 first mortgage bonds. 
_M. Lampson & Co., $28,560 interest bonds. 

James Tinke T, $2,000 Interest bonds. 

I’. H. Cossitt, $100,000 first mortgage bonds. 

I’. H. Cossitt, $17,000 interest bonds. 

J. N. Phelps, $20,000 first mortgage bonds. 

PP. Dow, for R. kK. Dow, SI. 5,000 first mortgage bonds. 
R. kK. Dow, $10,000 first mortgage bonds. 

Kdward Matthews, $522,000 first mortgage bonds. 
Edward Matthews, $84,180 interest funded bonds. 


DO Exuipir G with ANSWER. 
R. WK. Dow et als., Trustees, v. M. & L. Ro R. Co. 
Deed to Railway Company. 


This indenture, made this seventeenth day of November, A. D., 
1875, by and between Stillman Witt and Jeptha H. Wade, of Cleve- 
land, Ohio, and John J. Astor, Rebert Lenox Kennedy, and Abriel 
A. Law, and George T. Adee, of the city of New York, Wim. B. Green- 
law and Sam. Tate. of Memphis, Tennessee, and Hu. L. srinkley, of 
the city of Little Rock, Afkansas, parties of the first part, and the 
Memphis und Little Rock Railway Company, a corporation duly 
organized under the laws of the State of Arkansas, party of the 
second part, witnesseth: That whereas the Memphis and Little Rock 
railroad, from Memphis, Tennessee, to Little Rock, Arkansas, and 
all of its rights, privileges, and franchises, and property, real, per- 
sonal, and mixed, was sold on the seventeenth dav of March, 1873, 
by Henry F. Vail, trustee, in the second mortgage of the Memphis 
and Little Rock Railroad Company, executed to him, the said Vail, 
as trustee, on the first day of March, 1871, recorded in the proper 
oftice for. the record of deeds and mortgages, in the county of Pu- 
laski, State of Arkansas; and whereas at said sale, made bv said 
Vail, as trustee, as aforesaid, Stillman Witt, of Ohio, being the highest 
and best biddex, became the purchaser of said road and its entire 
property for the sum of fifteen thousand dollars, subject, however, to 
a prior lien in favor of the holders of the first mortgage bonds of 
said Memphis and Little Rock Railroad Company, for the sum of 

thirteen hundred thousand dollars and interest thereon, issued 


6 on the first day of Mav, 1860, and secured by a mortgage or 
deed of trust, executed by said arig dated on said day, 
to R. C. Brinkley, Sam. Tate, and Geo. C. Watkins, to secure the 


payment of the principal and interest of said bonds, Which is also 
recorded in the proper office for the record of deeds and mortgages 
in the county of Pulaski, and State of Arkansas. Said purchase was 
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also made subject to any and all liens that the State of Arkansas 
may have for twelve hundred thousand dollars of the bonds of that 
State, loaned to said company, to aid in the construction of said 
road, should it be found that such a lien exits, and also subject to 
— other debts that might prove to be a prior lien to the lien 

ated by the mortgage securing the payment of said second mort- 
vage bonds and the interest thereon, all of which is more fully set 
forth in the deed of said He rv F. Vail, trustee, to Stillman Witt, 


trustee for himself and associates, dated the seventeenth dav of 
March, 1873, and also recorded in the proper office for the record of 


deeds in the county of Pulaski, State of Arkansas, to which refer- 
ence is hereby made and made a part hereof. Reference is also 
made to the deed of Stillman Witt, trustee, to Stillman Witt, J. H. 
Wade, John J. Astor, Robert L. Kennedy, Abriel A. Law, Geo. T. 
Adee, Hu. L. Brinkley, Wm. B. Greenlaw, and Sam. Tate, dated 
March 29, A. D. 1873, and recorded in the proper office for the record 
of deeds in the county of Pulaski, State of Arkansas, and is hereby 
made a part hereof, showing the specific interest of said Witt, as 
trustee, deeded’ to the above-named parties of the first part: and 
Whereas the Memphis and Little Rock Railway Company, party of 
the second part, is vested with the franchise to be a corporation 
under the laws of the State of Arkansas, and has become duly organ- 
ized as such in conformity to the laws of said State, with capacity in 
its corporate charter to take, hold, and exercise other franchises, and 
particularly with the capacity to acquire, hold, maintain, and oper- 

ate the continuous railway extending from Hopefield to Little 
a7 Rock. in the State of Arkansas, commonly known as the Mem- 

phis and Little Rock railroad or way, together with its appur- 
tenances and equipments of every kind; and whereas the said Mem- 
phis and Little Roek Railway Company has agreed with the parties 
of the first part to buy the aforesaid railroad, its property and appur- 
tenances, and as a portion of the consideration of the same the said 
Memphis and Little Rock Railway Company has made and delivered, 
and is to make and deliver, its bonds secured by mortgages to the 
parties of the first part and to trustees by the assent of said parties of 
the first part, which has been given for the purpose of taking up their 
indebtedness that is or was a lien or eye eay wig on said railroad, 
charter, franchises, and property prior in hen to the said seeond 
mortg: wre, under which the sale hereto alluded to was made, as. well 
as other liabilities, which said bonds and mortgages so made and 
delivered, and to be made and delivered, are as follows: 

First. Two millions six hundred thousand dollars of its first mort- 
gage bonds, bearing eight per cent. per annuni interest, pavable 
sem -amnually on the first davs of a vd and July in each year, 
and dated December 1, 1873, payable January 1, 1904, at the oftice 
of the New York Guaranty and Indemnity C ompany, in the city of 
New. York, which said railway company has secured or is to secure 
by executing its first mortgage or deed of trust to the New York 
Guaranty or Indemnity Company of the city of New York, as trustee, 
on its railroad, charter, franchises, and property of every kind, 
including its income, and ye the. first day of December, 1873. 
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Second. One million dollars of its second mortgage bonds, bearing 
interest at six per cent. per annum, payable semi-annually on the 
first days of April and October of each vear, and dated on the second 
day of December, 1878, and payable on the first day of April, A. D. 
1900, at the National Bank of Commerce, in the city of ‘New York, 

which said railway company has secured or is to secure by 
08 executing its second mortgage, dated the second:day of De- 

cember, A. D. 1875, to Henry F. Vail and E. B. Wesley, of 
New York, as trustees, on its entire road and property of every kind 
subject to the prior lien of the first mortgage before alluded to. 

Third. One million dollars of its third mortgage and income 
bonds, dated December the third, A. D. 1873, payable on the first 
day of ‘April, A. D. 1894, at the office of said National Bank of Com- 
merce, in the city of New York. 

The interest on said bonds is at such rate not exceeding seven per 
cent. per annum as the net earnings (in said mortgage or deed of 
trust defined) of said railway in each calendar year may suffice to 
pay, after satisfying the interest on the said first and second mort- 
gage bonds of said company. This rate and character of Interest is 
so payable up to the thirtieth day of June, 1880, and payable annu- 
ally on the first day of October of each year, the first payment of 
interest to be made the first day of October, 1876, and chelind annual 
payment on the first day of October, 1880. After that date the said 
railway company guarantees the full rate of seven per cent. per 
annum, interest payable semi-annually on the first days of April 
and October of each vear. The first semi-annual coupon will be 
paid on the first day of April, A. D. 1881, and be for nine months’ 
interest due that day. 

And whereas the said railway company, for the residue of said 
consideration, has issued and delivered, or is to issue and deliver, to 
the said parties of the first part or to persons or trustees designated 
by them, thirty-two thousand five hundred shares of its capital 
stock, amounting in the aggregate to three millions two hundred 
and fifty thousand dollars ; 

And whereas the parties of the first part, for the consideration of 
the several mortgages or deeds of trust herein expressed and of the 
delivery of the bonds and stock aforesaid issued or to be issued as 
in the several deeds of trust or mortgages recited and provided 

herein by the said railway company to the parties of the first 
59 part and fully set forth in the three several mortgages secur- 

ing the same, and designated as first, second, and third and 
income mortgages hereinbefore described, have agreed to sell and 
convey to the said party of the second part all of the right, title, or 
interest they or either of them have in and to its railroad, rights, 
privileges, charter, franchises, and property of every name and kind: 

Now, this indenture witnesseth that the parties of the first part, in 
consideration of the premises and one dollar to each of them in hand 

aid by the said party of the second part, the receipt whereof is 
1ereby acknowledged, have granted, bargained, and sold, and do by 
these presents grant, bargain, and sell, convey and transfer, unto the 
said party of the second part all the right, title, and interest of them, 
o—1120 


THE MEMPITIS & LITTLE ROCK Rk. R. CO. VS. 


the parties of the first part, or either of them, acquired by virtue of 


the said second mortgage of the Memphis and Little Rock Railroad 
Company executed to Henry F. Vail, trustee, or the bonds secured 
thereby, and the sale of said property made by said Vail, as trustee, 
under said’ mortgage, and the deed of the said Vail, as trustee, to 
Stillman Witt, trustee, bearing date March 17, 1875, or acquired by 
virtue of the deed from Stillman Witt, trustee, to the parties of the 
first part of these presents, bearing aate Mareh 29, 1875, hereinbe- 
fore alluded to, of, in, and: to all and singular the continuous rail- 
road from Hopefield, Arkansas, to Little Rock, in the same State, 
and commonly known as the Memphis and Little Rock railroad or 
way, including all the railways, rights of way, charter, franchises, 
and property of every kind and nature whatever, which is more 
fully described in the deed of said Vail, trustee, to Stillman Witt. 
trustee, dated March 17. 1875, which is referred to for a more minute 
description, and made a part hereof; provided, nevertheless, and it 
is declared to be the true intent and meaning of these presents, that 
nothing herein contained shall be construed to express or imply any 

covenant by the parties of the first part, or either of them, 
60 but that this instrument shall operate to convey on behalf of 

the parties of the first part all the estate, right, title, and in- 
terest in the railway and appurtenances, property, rights, franchises, 
and things and charters hereinbefore described, which the said par- 
ties or either of then’ might or do hold by virtue of the aforesaid 
second mortgage to Henry IF. Vail, trustee, and the bonds secured 
thereby, and the aforesaid conveyances, and which the said -parties 
of the ‘first part, each for himself, and not one for the other, can 
lawfully convey and no more. And that the said estate and interest 
are hereby charged with and shall pass by virtue of these presents, 
subject to the payment of all abilities incurred in respect to said 
railway or its business by the said parties of the first: part during 
the possession of the said railway and property, together with all 
and singular the tenements, hereditaments, and appurtenances there- 
unto belonging or in any way appertaining, and the reversions, re- 
mainders, tolls, incomes, rents, Issues, and profits thereof, and also 
all of the estate, rights, title, interest, property, possession, claim, 
and demands whatsoever, as well in law as in equity, of the said 
parties of the first part, or either of them, of, in, and to the same, 
and every part thereof; to have and to hold the above deseribed 
premises, subject as aforesaid, unto the said party of the second part 
and its successors and assigns to the only proper use and behalf of 
the said party of the second part and its successors and assigns for- 
ever. And the said party of the second part, for itself and its suc- 
cessors, In consideration of the premises and one dollar to it in hand 
paid by said parties of the second part to these presents, the receipt 
whereof is hereby acknowledged, hereby covenants and agrees with 
the parties of the first part to these presents and survivors and sur- 
vivor of them, and the executor, administrators, and assigns of said 
survivor, that it, the said party of the second part and its successors, 
shall and will at all times hereafter perform and keep all and every 
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the conditions, covenants, and agreements and’ provisions 
G1 contained in the several deeds of trust or mortgages herein- 

before mentioned, or either of them, to be by sgid party of 
the second part performed and kept. 

In witness whereof the said parties of the first part hdve hereunto 
set their hands and seals, and the party of the second part has 
caused its corporate seal to be affixed to these presents, and the 
same to be attested bv the signature of its president, and also by the 
signature of its secretary and treasurer, in evidence of the accept- 
ance of the said party of the second part of the foregoing convey- 
ance, and its execution of its covenants and agreements therein 
contained. ’ 
Ss. WITT. , 
J. H. WADE. 
J. J. ASTOR. 
ROBERT LENOX KENNEDY. 


A. A. LAW. : 
GEORGE T. ADEE} 
WILLIAM B. GREENLAW. 


HU. L. BRINKLEY. 
SAM. TATE. 
SAM. TATE, President. 
JOHN W. GOODWIN, 
Secretary and Treasurer. 


Signed, sealed, and delivered in the presence of— 
(. B. WESLEY, 
HOMER STRONG, 
GEORGE B. FLY, 

Witnesses as to S. Witt and J. H. Wade. 


A. A. LAW, 3 
CHARLES EDGAR MILLS, 7 
Witnesses as to J. J. Astor and Robert Lenox Kennedy. 
Witness: 
GEORGE A. ADEE. 
EDWIN M. ADEE. 


2 Part or Exaipit F wir ANSWER. 
R. kK. Dow et als., Trustee, vu. M. & L. R. R. Co. 
Contract Between Railway Company and State Bondholders. 


The Memphis and Little Rock Railway Company, by Sam. Tate, 
its president, proposes to and hereby agrees with the holders of the 
bonds ef the State of Arkansas, issued to the Memphis and Little 
Rock Railroad Company, that it will give them for each $1,000 of 
said bonds as follows: For principal— 

$250 of its first mortgage 8 per cent. bonds, bearing interest from 
July, 1874. | 

$250 of its second mortgage 6 per cent. bonds, bearing interest 
from April, 1875. 


* — 
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$250 of its third mortgage income 7 per cent. bonds, bearing in- 
terest from April, 1872. _ | a 
$250 of the stock of said railway company. 

For the interest on said State bonds, one-half to July, 1874, and 
one-half to April, 1875—one-fourth in second mortgage 6 per cent. 
bonds, and three-fourths in third mortgage income 7 per cent. bonds. 

These State bonds to be held. by four trustees, two to be appointed 
by first mortgage bondholders, one by State bondholders, and one 
by the railway company, for the following purposes and benefits : 

First. The coupons to be cut off and paid to the State of Arkan- 
sas, in satisfaction of the interest due and to become due to said 
State by the said railroad company, and such portion of the prin- 

cipal as shall be necessary to pay any additional tax levied 
63 by the State on account of the issuance of said bonds by the 

State tothe Memphis and Little Rock Railroad Company, 
unless said railway company prefer its being withheld. 


The principal of said bonds to be paid to said State any time | 


after January 1, 1881, by unanimous consent of said trusteés, and 
shall be paid into said State at maturity of said bonds, so as to pay 
the debt owing to the State of Arkansas by said railroad or railway 
company, on account of the issuance of said bonds as aforesaid. 

In case the State of Arkansas shall grant any subsidy to said 
rulway or railroad company on condition of the return to the State 
of the State bonds issued to the Memphis and Little Rock Railroad 
Company, or any other adjustment of the debt due from said com- 
pany on account of said bonds, the parties who may have sur- 
rendered State bonds under this agreement shall be entitled to said 
subsidy or adjustment on returning to the said trustees their third 
mortgage bonds and stock in equal proportions and amounts; if 
sud subsidy shall exceed the third mortgage bends and stock held 
by them, then they may surrender second mortgage bonds of said 
railway company for said excess. 

The parties surrendering State bonds under this agreement to 
have the option of taking said subsidy or adjustment for two years 
after their issuance, on surrender of the bonds and _ stoek’ as afore- 
sald, and said trustees are authorized to surrender said State bonds 
in payment of the debt due to said State as aforesaid, and receive 
said subsidy. | 

Failing to get any subsidy, the trustees shall surrender the State 
bonds to the State in payment of the debt of the company created 
for said bonds, at their maturity, unless sooner surrendered by 
unanimous consent of the trustegs as Rereinbefore provided. 

All suits pending by Mott, Taintor. Wood, or others in interest 
of State aid bondholders, to be dismissed or brought to such ter- 

mination as the trustees herein named shall judge expedient. 
64 All expenses of the continuance of said suits at the instance 
of said trustees or the said railway company, as well as 
expenses of the issue, distribution, and custody of the stock and 
bonds under this agreement, and all expenses created by this trust 
shall be paid by said railway company. a ; 
In the event the State of Arkansas should before or after the 
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surrender of her said bonds make any grant, gift, or subsidy of land, 
money, or otherwise on account of the State aid bonds issued to the: 
Memphis and Little Rock Railroad Company, it shall inure to the 
benefit of these bonds, and shall belong to the persons surrendering 
said bonds under this agreement, on the surrender of the bonds and 
stock as aforesaid within two years after said gift, grant, or subsidy. 

And it is hereby understood and agreed that the company pledge 
the amount of State bonds now held by parties in interest of second 
mortgage bondholders to the above settlement and agreement to the 
amount of about of about $275,000. | 

And that a majority of holders of said State bonds shall on or 
before March 15, 1874, have given their assent to this agreement 
by signing the same. 

Should it be thought desirable to extend the time beyond the 
fifteenth of March for the holders of any number of State bonds to 
sign this agreement, the trustees herein named shall have authority 
to extend the same. 

— We, whose names are hereto subscribed, being holders of the 
bonds of the State of Arkansas issued to the Memphis and Little 
Rock Railroad Company, agree to accept the foregoing proposition, 
and surrender our bonds to the trustees herein prov "ded for, and 
receive the stock and bonds in lieu thereof, according to the terms 
and conditions of this agreement, for the amount of bonds set oppo- 
site our respective names, and we do hereby nominate and appoint 
Giles E. Taintor to be our trustee, as hereinbefore provided. 
Go It is hereby agreed that the first mortgage bondholders and 
the railway company do hereby appoint James Tinker, R. K. 
Dow,and William 8S. Pierson trustees, as hereinbefore provided. In 
case of any vacancy, by death or otherwise, such vacancy shall be 
filled by the survivors, but in case of vacancy of trustee appointed 
by State bondholders, subject to the assent of a majority of such bond- 
holders. 


(Signed) MEMPHIS AND LITTLE ROCK 
: RAILWAY COMPANY, 
By SAM. TATE, President. 
Dated New York, February 11, 1874. 
66 Exuipit H with ANsSWer. 
R. K. Dow et als., Trustees, v. M. & L. RR. Co. 
Railway First Mortgage Trust Deed. 

This indenture, made and executed this first day of December, A. 
D. eighteen hundred and seventy-three, by and between the Mem- 
phis and Little Rock Railroad Company, a corporation duly organ- 
ized under the laws of the State of Arkansas, party of the first part, 
and the New York Guaranty and Indemnity Company of the city 
and State of New York, party of the second part, witnesseth that: 
Whereas the Memphis and Little Rock Railroad Company did, on 
the first dav of May, A. D. 1860, make, execute, and deliver to Sam. 


Tate, Robert C. Brinkley, and George C. W: atkins a mortgage or 
trust deed, which is recorded in the proper office of record for deeds 
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and mortgages of the county of Pulaski and State of Arkansas, to 
secure the payment of the bonds of said company to the amount of 


thirteen hundred thousand dollars of the principal and the interest 


to accrue thereon, for monev borrowed for the construction of the 


railroad of said company in the State of Arkansas; and 


Whereas a large sum has become due to the holders of said Londs 


for arrears of Interest thereon: and 


Whereas the said railroad company became indebted to various 


other persons and corporations for moneys used in the construction 
and equipment of said railroad; and 

Whereas the said Memphis and Little Rock Railway Company, 
party of the first part, has become tie owner, by purchase, of the 
railroad, charter, franchises, lands, and all other property of whatso- 

ever kind and nature, of said Memphis and Little Rock Rail- 
TY) road Company, subject, nevertheless, to the lien of said mort- 
gage or deed of trust securing the payment of said thirteen 

muisdvod thousand dollars of bonds and the acerued interest thereon, 
and to the payment of further sums due, as aforesaid, on account of 
the construction and equipment of said railroad, to an amount ex- 
ceeding, 1n all, of two millions six hundred thousand dollars; and 

Whereas the stockholders of said Memphis and Little Rock Rail- 
wav Company, at a general meeting thereof duly held, have, for the 
purpose of procuring an extension of time for the payment of said 
bonds and- arrears of interest thereon, and the extension and settle- 
ment of the other sums of money due as aforesaid, authorized the 
issue of bonds, bearing even date herewith, by the said railway com- 
pany, to the amount of said two millions six hundred thousand dol- 
lars, and interest to accrue thereon, at the rate of eight per cent. per 
annum, and the securing of the payment of the same by mortgage 
or deed of trust, as hereinafter set forth; and 

Whereas the said company have issued, or prepared for issue, for 
the purpose and by the authority aforesaid, twenty-five hundred 
bonds of one thousand dollars each, which are numbered from 1 to 
2.900 inclusive, and four hundred bonds of two hundred and _ fifty 
dollars each, which are numbered from 2,501 to 2,900, inclusive, 
amounting, In the aggregate, to the sum of two millions six hundred 
thousand dollars, all bearing even date herewith, and all of like 
tenor, and substantially in the following form : 


“Know all men by these presents, that the Memphis and Little 
Rock Railway Company hereby acknowledges itself indebted and 
promises to pay to _ or bearer, at the oftice of the New York 
Guaranty and Indemnity Company, in the citv of New York, on 
the first dav of January, A. D. 1904, one thousand dollars of lawful 
money of the United States of America, with interest thereon from 

the first day of July, 1874, at the rate of eight per cent. per 
6S annum, payable semi-annually, on the first vd: avs of January 
and July in each vear, on the presentation and surrender at 
the office of the said New York Guaranty and Indemnity C om pany 
of the interest coupons hereto annexed as they severally fall due. 
And the said railway company hereby agrees with the holder of this 
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bond that if default shall be made for six months in.the payment of 
any of the interest coupons hereto annexed, that the principal sum 
of this bond shall immediately become due and payable. 

“This is one of a series of twenty-nine hundred bonds, twenty- 
five hundred of which, numbered from 1 to 2,500, inclusive, -_ for 
one thousand dollars each, and four hundred, number ‘ed from 2 501 
to 2,900, inclusive, are for two hundred and fifty dollars each, 
amounting, In the aggregate, to twenty-six hundred: thousand dol- 
lars, all of which bonds are secured by a mortgage or trust deed, 
bearing even date herewith, which has been duly executed by said 
company-to the New York Guaranty and Indemnity Company, as 
trustee, conveying to it, among other things, as mere particularly 
set forth in said deed, all the franchises; road, rolling-stock, income, 
lands, and other property of said company. 

“This bond shall pass by delivery, and shali not ,become obliga- 
tory until authenticated by the certificate of said trustee. 

“Tn witness whereof, the said railway company has caused this 
bond to be signed by its president and secretary and treasurer, and 

caused its corporate seal to be hereunto affixed, and hath also caused 

the interest coupons hereto annexed to be signed by its treasurer, 
under and in conformity to said mortgage, this the first day of De- 
cember, A. D. 1873. 

“The New York Guaranty and Indemnity Company hereby certi- 
fies that this bond is one of a series amounting, in the aggregate, to 
$2,600,000, secured by the mortgage or trust deed, dated December 
1, 1873, within mentioned, and the said mortgage or deed of trust 
has been dulv recorded.” 


69 And whereas said railway company has. determined to 
secure the payment of said bonds, with the interest thereon, 
in the manner herein provided: ! 

Now, therefore, the said Memphis and Little Rock. Railway Com- 
pany, party of the first part, in order to secure the due and punctual 
pavment of the before-mentioned twenty-nine hundred bonds, and 
the accrued interest thereon, and for and in consideration of the 
premises and of the sum of one dollar paid by the party of the 
second part to the party of the first part, the receipt whereof, at and 
before the ensealing and delivery of these presents, 1s hereby ac- 
knowledged, hath granted, bargained, sold, aliened, remised, con- 
veyed, and confirmed, and by these presents doth grant, bargain, 
sell, alien, remise, convey, and confirm, unto the said New York 
Guaranty and Indemnity Company, party of the second part, as 
trustees, and in trust, and its successor or successors, and his or their 
survivor or survivors and assigns forever, all and singula: he rail- 
road and rights of way from the west bank of the Mississippi river, 
in or near Hopefield, in the county of Crittenden, and State of 
Arkansas, to Little Rock, in the county of Pulaski, and State of 
Arkansas, with the connections of said railroad with the Cairo and 
Fulton railroad and the Little Rock and Fort Smith railroad, and 
any railroad depots or rights of way in the city of Memphis, State 
of Tennessee, belonging .to said railway company, and all rails, 
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trestles, ties, tracks, side-tracks, switches, bridges, depots, stations, 
buildings, water-tanks, machine ‘shops, car houses, engine houses, 
warehouses, workshops, superstructures, engines, cars, wagons, 
machinery, tools, boats, wharf-boats, inclines, oil, fuel, supplies, and 
equipments that the said railway company, party of the first part, 
now own or may hereafter-acquire or become entitled to in the States 
of Arkansas or Tennessee, or elsewhere, pertaining to the main line 
of said road from Memphis to Little Rock, and also all and singular 
all lands, real estate, property of every kind, real, personal, or mixed, 
books of accounts, records, muniments, and evidences of title 
70) and choses in action which are now owned or may hereafter 
be aequired by said railway company, party of the first 
part, and also the charters, franchises, rights, privileges, and immu- 
nities, including the right or franchise to be a corporation, which 
the said railway gompany now own or possess, or may hereafter own 
or acquire, in the States of Arkansas or Tennessee, or elsewhere; 
and also all the income, rents, issues, tolls, profits, receipts, moneys, 
rights, benefits, and advantages had, received, or derived by the said 
railway company from its railroad or other property, or in any way 
whatsoever ; to have and to hold all and singular the said premises, 
properties, and things, and rights and. privileges, Immunities, char- 
ters, and franchises, with their appurtenances, hereby conveyed or 
intended, to be conveyed to said party of the second part, and its 
successor or successors, and his or their survivor or survivors and 
assigns, forever. | 
And the said Memphis and Little Rock Railway Company hereby 
covenants with the party of the second part that it is lawfully seized 
and possessed of the said granted property, and has good right to 
convey the same in manner and form as aforesaid, and that the same 
is clear of all ineumbrances whatsoever, except the above described 
mortgage of the Memphis and Little Rock Railroad Company, and 
as hereinbefore stated, and that it will forever warrant and defend 


the title thereto against all lawful claims whatsoever; provided, . 


however, that the conveyance Is upon the conditions following, to 
Wit: 

1. That so long as the ‘said party of the first part shall not 
make default inthe payment of either principal or interest on any 
of the aforesaid bonds or coupons, as the same may respectively 
become due and payable, and shall faithfully perform the conditions 
of said bonds, and the stipulations and conditions of this indenture, 
said party of the first part shall be entitled to retain the possession 
of the railroad and other property hereby conveyed, and receive and 

enjoy the income thereof. 
vl Second. The said party of the first part does hereby cove- 

nant and agree that it may pay all taxes, charges, rates, levies, 
and assessments which are now or may hereafter be levied, imposed, 
or assessed on any part or all of the property or franchises hereby 
conveyed or intended to be conveyed, and will take care of and pre- 
serve the same, and will at its own cost do all acts necessary to be 
done to keep valid the lien hereby created upon all the property and 
franchises hereby conveved or intended to be conveved, and will, at 
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any and all times, upon the request of the party of the second part, or 
its successors, make, execute, acknowledge, and deliver, under its 
corporate seal, in due form, all such other deeds of assurance and 
mortgages as may be requested by said party of the second part, for 
the better carrving into effect of the true intent and meaning of these 
presents. 

Third. It is agreed by the parties to this indenture that the party 
of the first part, so long as there shall be no default in the payment 
of the principal or the interest on the bonds issued under this trust, 
shall have the right to sell and convey any or all of the lands of the 
said party of the first part, granted by the United States ar the State 
of Arkansas in aid of said railroad, or otherwise acquired by said 
company, and not necessary or convenient to the operating of the 
same, and shall apply all the proceeds of the said lands for the term 
of three years to the purchase of cars, engines, and equipments for 
its said railroad, and for betterments to said road, and after the ex- 


.piration of said term shall apply one-half of the net proceeds as afore- 


said to the betterment or equipment of said railroad, and the other 
half of said proceeds shall be paid to the party of the second part, to 
be by it invested in the purchase of the bonds secured or intended 
to be secured by this deed of trust at the lowest market rate, said 
purchased bonds and the coupons annexed to be canceled by said 
party of the second part as soon as purchased. 
v2 Fourth. Said railway company will, from time to time, as 
incurred, pay all charges, costs, expenses, and confpensations 
of the said party of the second part, and its successor or successors 
and survivors, in and about or for the execution of said trust, and 
will in all things keep the said trustee, or its successors, fully in- 
demnified and saved harmless of, from, and against all costs, dam- 
ages, charges, and expenses which said trustee, or its successors, may 
sustain or be put to in consequence of accepting this trust, or of any- 
thing which mav be done or omitted to be done under it, saving 
only such damages as mav arise from any culpable act or neglect of 
said trustee. And said railway company, party of the first part, will 
cause this deed to be duly recorded in all proper places, and will do 
whatever else may be necessary or proper to give full effect to this 
conveyance. 

Fifth. In case default for the space of sixty days shall be made in 
the payment of any of said interest coupons, or of the principal sum 
of any of said bonds, as they shall respectively fall due, the said 
party of the second part, its successor or successors, and his or their 
survivor or survivors, on the written request of a majority 1n Interest 
of the holders of said bonds, may and shall enter into and upon and 
take possession of and operate all and singular the said railroad, and 
all other property, real, personal, or mixed, hereinbefore conveved, 
or intended to be conveyed, and take and receive the income and 
profits thereof; and if any of the interest coupons, or the principal 
sum of any of the bonds aforesaid, shall be or remain unpaid for 
the space of six months from the time or times they respectively fall 
due or payable, the principal sum of said bonds shall become due 
and payable forthwith; and the said party of the second part, its 
6—1120 
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successor or successors, and his or their survivor or survivors, on the 


written request of the holders of one-sixth part or more in interest 
of said bonds, may and shall enter in and upon and take posses. 
sion of and operate all and singular the said railroad, and all 
other property, real, personal, or mixed, hereinbefore con- 

a veyed, or intended to be conveved, and take and receive the 
Income and profits thereof, and may and shall sell all and 
singular said railroad and lands, and all other property, real, per- 
sonal,or mixed, and all the charters, rights, priviles, immunities, fran- 
chises and choses in action of satd railroad company, party of the 
first part, hereinbefore conveyed, or intended to be conveyed, and 
execute and deliver to the purchaser or purchasers deeds and = con- 
veyances which shall vest in such purchaser or purchasers all the 
estate, right, title and = interest, whether legal or equitable, of said 
party of the second part, and of said railway company, party of the 
first part, in fee simple, absolute, free of equity or redemption of, mn 
or to said railroad lands, property, charters, rights, privileges, immu- 
nities, and franchises, and every part and parcel thereof, and) said 
deeds and conveyanees shall forever bar and estop said railway com- 

pany, party of the first part. 

And the said party of the first part hereby covenants and agrees 
that said party of the second part, its suecessor or successors, and his 
or their survivor or survivors, may make said sale as aforesaid, in 
the city of Little Rock, or in any town on the line of their said rail- 
road, and with or without entry on said conveved premises, and may 
make sale as aforesaid: by or through its, his, or their agents or at- 
torney in fact with the same force and effect as if made by it, him, 
or them, in person or through their proper officer; and the said 
party of the first part hereby waives the benefit of any stay, exten- 
sion, appraisement, or apprepriation laws which may now or here- 
after exist. But, before anv sale shall be made, notice of such in- 
tended sale shall be published, once in each week, for not less than 
four consecutive weeks, in one newspaper published in the city of 
Little Rock, Arkansas, and in one newspaper published in the city 
of Memphis, Tennessee. 

And the said party of the first part hereby covenants and agrees 

that said party of the second part may adjourn said sale as 
v4 many times and for such length of time as thev see fit, and 

any sale made on any adjourned day shali be of the same 
force and effect as if made on the day first appointed. 

And the proceeds of such sale, if made for cash, after paving the 
costs, charges, and expenses of said party of the second part, or its 
sUCCESSOTS, ‘and of its or their agents or attorneys at law or in fact, 
incurred in and about the said trust and the, said foreclosure, sale. 
and conveyance, shall be distributed pro rata to the holders of the 
bonds, without regard or priority of issue, and coupons secured by 
this trust, but neither in the case of a sale for money, nor in the 

‘ase of any other sale, judicial or otherwise, shall any of the coupons 
or interest warrants from said bonds be entitled to or share any of 
the proceeds of such sale, unless the same are held and owned by 
the actual hoiders and owners of the bonds to which said coupons 
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were respectively attached at the issue of said bonds. And it is ex- 
pressly agreed that such coupons, as may be held by any other per- 
son than the actual owner or holder of the bonds to which they were 
respectively originally attached, shall* be considered merely as an 
unsecured promissory note of said railway company, and shall not 
be entitled to the security of this deed of trust. And any surplus 
after any sale for money, and after making full payment and satis- 
faction of all the aforesaid bonds, coupons, and interest, and the 
costs, charges, and expenses as aforesaid, shall be paid over to the 
party of the first part. 

Sixth. And it is further covenanted and agreed by and between 
the parties hereto, that in case of a sale, w hether judicial or other- 
wise, of said premises embraced in this mortgage, the amount of the 
bid or purchase-money on said sale may be paid and satisfied in 
whole or in’ part by the outstanding bonds or coupons, save 
the detached coupons aforesaid, or any of them secured, thereby, 
and said bonds or coupons shall be received in whole or in 
part payment and _ satisfaction by the said trustee, its successor or 

successors, and his or their survivor or survivors, according 
1 to their value, to be ascertained and determined by the ‘net 
umount arising from said sale. And it is further covenanted 


and agreed, by and between the parties hereto, that in case of any 


sale, judicial or otherwise, of the preqnises e im braeed in this mortg: Ure, 

and the holders of a majority in interest of the then outstanding 
bonds secured by this mortgage shall in writing request the said 
trustee, or its successor or successors, or his or their survivor or sur- 
Vivors, so to do, it, they, or he.is authorized to purchase the premises 
embraced herein for the use and benefit of the holders of the then 
outstanding bonds and coupons secured by this mortgage. “And that, 
having so purchased said premises, the right and title théreto shall 
vest in said trustee or trustees, and no bondholder shall have any 
claim to the premises or to the proceeds thereof, except for his pro 
rata share of the proceeds of said premises, as represented in a new 
company or corporation to be formed by a majority in interest of 
said bondholders for the use and benefit of the holders of ‘the bonds 
secured hereby. And whenever the holders of a majority of said 
bonds shall have organized a new company or corporation for the 
use and benefit of all the holders of the bonds secured by this mort- 
gage, the said trustee or its successor or successors, Or his or their 
survivor or survivors, shall reconvey the premises so purchased by 
it, him, or them to said new company or corporation. 

Seventh. In order to supply, without the proceedings on the part 
of the bondholders hereinafter provided for, the vacancy that may 
be caused by the removal, resignation, or disability of the said party 
of the second part, the said New York Guaranty and Indemnity 
Company, it is hereby agreed that upon the happening of either of 
said events, Win. 8. Pierson, of Windsor, Connecticut; Watson Mat- 
thews, of New York, and R. kK. Dow, of Claremont, New Hampshire, 
or the survivor or survivors of them, shall become the trustee or 
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trustees in the place of said New York Guaranty and Indem- 


76 nity Company, with the same powers and effeet as if they or 

he were originally made the party of the second part. And 
it is further agreed that said New York Guaranty and Indemnity 
Company may resign and discharge itself of this trust by and with 
the consent of the majority in interest of said bondholders, and that 
said Pierson, Dow and Matthews, or either of them, may also resign 
and be discharged in like manner. 

And it is further agreed that in either of the district Courts of the 
United States for the district in‘which is situated the citv of New York, 
in the State of New York; the citv of Memphis, in the State of Tennes- 
see, and the city of Little Rock, in the State of Arkansas, on a petition 
of a majority of the outstanding bondholders for the removal of any 
trustee or trustees, the said court may remove the said trustee or trus- 
tees; and that in case of death, resignation, or removal of anv trastee a 


successor or successors shall be appointed by said couit om a petition of 


a majority in the interest of the holders of the then outstanding bonds 
secured by this mortgage; and the said trustee or trustees so appointed 
shall thereupon become vested with all the powers, authorities, and 
estates granted to or conferred) upon said party of the second part 
by these presents, and all the rights and interest requisite to cnable 
them to execute the purposes of this trast, without any further assur 
ance or conveyance. ¢ 

Mighth And the party of the first part hereby agree that said party 
of the second part, its successor or successors, ov his or their survivor 
or survivors, May appoint and employ, at the expense of the said 
trust estate, all such attorneys, counselors, agents, clerks, cashiers, 
bookkeepers, engincers, or other agents as may be reasonably neces- 
sary In the execution of any of the trusts herein or hereby declared 
or created, and may fix their compensation, and shall not be answer- 
able for the defaults or other misconduct or neglects of such attor- 

neys, counselors, cashiers, Cerks, bookkeepers, engineers, or 
wi other agents, unless chargeable with culpable negligence im 

their selection; and further, that neither of said trustees shall 
be answerable for the acts, omissions, or defaults of his associate or 
associates, nor shall either of them, or their suceessors or SUCeeSSOL, 
or survivors or survivor, be responsible for anything short of gross 
neghigenee or willful default in the discharge of its duties. 

And the party of the first part hereby declares and agrees that 
Where the werd trustee or trustees, or party of the second part, are 
hereinbetore mentioned, it shall mean and be construed to mean the 
party of the second part, and its successor or successors, Whether 
named in this indenture’ er appointed by the court, and his or their 
survivor or survivors and assigns: and said party of the first part 
further agrees that the lithographed signature of its treasurer upon 
the coupons attached to the bonds hereinbefore mentioned shall be 
deemed the written signature of its said treasurer, and of equal force 
and effect. 3 

In witness whereof, the said Memphis and Litthe Rock Railway 
Company hath caused this indenture to be subscribed by its presi- 
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dent and secretary and treasurer, and hath caused its corporate seal 
to be hereunto affixed. on the first day of December, A. D. 1873. 
SAM. TATE, President. 
JOHN W. GOODWIN, 
Secretary and Treasury. 
Witness : 
WILLIAM H. CLARKSON, 
JOHN F. TANNER, 
As to Samuel Tate, President. 


And the said party of the second part, The New York Guaranty 
and Indemnity Company, for the purpose of signifying its accept- 
ance of the trust herein and hereby created, hath caused this 
“as to be signed by its president and secretary, and hath caused 
its corporate seal to be hereunto affixed this second day of De- 
cember, A. D. 1873. 
THE NEW YORK GUARANTY AND 
INDEMNITY COMPANY, 
bv JAMES P. WALLACE, President. 
PJ. OGDEN, Secretary and Treasurer. 
Witness : : 
WILLIAM H. CLARKSON, 


q Exurpits J & K with ANSWER. 
R.A. Dow et als., Trustees, « Mo. & LL. R. RR. Co. 
Decree of Foreclosure and ¢ ON ESSIONEr 8 Deed. 


Know all men by these presents, that whereas, in the cause in 
equity pending in the circuit court of the United States for the east- 
ern district of Arkansas, wherein William S. Pierson, Watson Mat- 
thews, R. hk. Dow, ROC. Brinkley, and Sam. Tate were complainants 
and the Memphis and Little Rock Railroad Company, The Memphis 
and Little Rock Railway Company, Henry F. Vail, Edward B. Wes- 
ley, Jeptha HE. Wade, and William M. Farrington were defendants, 
on the twenty-first day of November, A. D. IS76, it was by said court 
decreed as follows : 

Now on this day come the plaimtiffs, by U. M. Rose and B.C. 
Brown, their scheitors, and also come the defendants, by George A. 
Gallagher and S. BR. Cockrill, their solicitors. and this cause is now, 
by consent, submitted on final hearing on the pleadings, evidence, 
and orders and decrees heretofore made and rendered herein ; and 
the court having heard argument of counsel, and being now fully 
advised in the premises, and all and singular the premises being 
considered, the court finds the woapher ti: facts, Which are here recited 
for the purpose of a more perfect understanding of the decree. 

That on the first dav of Mav, 1860, the Me anphis and Little Rock 
Railroad Company issued thirteen hundred bonds, dated on that 
dav, to bear interest at the rate of eight per centum per annum , pay- 
able semi-annually in the city of New York ; that in order to secure 
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the payment of the said) bonds, the said Railroad Company 
SU the same dav executed its certain deed of mortgage to Sam. 
Tate, Robert C. Brinkley, and George C. Watkins, trustees, 
conveying to them the Memphis and Little Rock railroad, extend- 


Ing from the west bank of the Mississippi river, opposite the city of 


Memphis, in the State of Tennessee, to the city of Little Rock, mn the 
State of Arkansas, its road-bed, meght of way, and: all works and 
rolling-stock of or belonging to said) company, together with the 
charter ly Which said COMP anv Was licorporated and under which 
it was organized, and all the rights, privileges, and franchises there- 
of, and also all the lands Iving in the State of Arkansas granted to 
said) Railroad Company bv said State of Arkansas by the act of the 
Leoishature of said State, approved January 1, T8505, ane by the act 
of the Congress of the United States, approved February +h, LS555. 
Which the said COTMP AY then owned. the same being set forth ima 
schedule thereto annexed, the said tiortgage being upon condition 
that if the said) Rathroad (oni pany should pray the said bonds ane 
Interest as preseribed in the said bends, then that the said convey- 
ance should be null and void, the said Railroad Company reserving 
the privilege of selling any of said lands and applying the proceeds 
thereof Lo the building, completing, anid equipping suid) road: and 
that if the satd mterest should not be patel the said trustees should 
sell the said lands and out of the proceeds pay any of the satd = in- 
terest that muight be overdue. and that the said lands might be sold 
In like manner for the payment of the principal of said bonds when 
the same should fall dae: and that if the proceeds of the said sale 
should not suthice to pra’ olf the principal or interest of satd bonds, 
the said trustees might, on a written request of a majority rao mum 
ber and value of those owning said) bonds, take possession of satd 
railroad, its depots, road-bed, right of way, and privileges, rolling- 
stock, and evervthing pertaining to sald road, and should operate 
said read: for the termoof five vears thereafter and apply the net 

earnings of said road made during that tine for the comple- 
S| tion of said road aft the same should he Incomplete, and should 

apply the surplus of such earnings to the payment of the m- 
terest or principal of said bonds as the same might become due, and 
at the end of that time said trustees night, upon a like request, sel] 
the property aforesaid for the payment of the said prineipal and in- 
terest, Which mortgage being prior in date will hereatter be reterred 
to and designated in brief as the tirst mortgage. 

And the court tinds that after the execution of the said first mrort- 
vage sald George C. Watkins departed this life, and the two remain- 
Ing trustees resigned therm said trust,and that this said court, sitting 
In chancery, appotated Robert CL Brinkley, Sam Pate. and William 
S. Pierson, parties to this suit, as trustees to fill said vacancy, who 
accepted said trust, and still continue to act as such trustees: and 
that the said trustees cannot take the possession of the said) road 
and other preperty mentioned i said first morteage, and that they 
have failed and refused to do so. : 

And it farther appears that after the execution of said first mort. > 
eage, the said Memphis and Little Rock Railroad Company issued 
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certain other bonds which were secured by another mortgage to 
Henry F. Vail, which were subsequent in time and right to said 
first mortgage, and which included the same property above de- 
scribed, and also other property, and that afterwards the suid prop- 
erty was sold) under a power of sale contained therem by the said 
Vail, and the purchasers at said sale reorganized) said corporation 
under the laws of Arkansas, under the name of the Memphis and 
Little Rock Railwav Company, and that since that reorganization, 
which occurred in 1873, the said) road has been operated hy sald 
Memphis and Little Rock Railway Company until the same was 
placed in the hands of the trustees and receiver by order of the 
court made in this cause. 
It further appears that the said Memphis and Little Rock 
S? Railway Company, on the sixteenth day of October, 18735, 
proposed to said: first mortgage bondholders to make a first 
mortgage on the property of said railway company to secure certam 
bonds issued by it for the aggregate sum — 82,600,000, and to place 
sald bonds in the hands of certain trustees for distribution, author- 
izing said trustees for distribution to issue to the holders of said 
bonds secured by said first mortgage the new bonds of said railway 
company, part of said $2,600,000, said bonds issued by said: railroad 
company secured by said: first mortgage and their coupons to be 
held for the specific benefit of the new bonds of said) railway com, 
pany issued theretor. 

And it further appears that the said) Memphis and = Litthe Rock 
Railway Company executed its mortgage dated December 1, 1873, 
by which it conveved to the New York Guaranty and Indemnity 
Company, as trustees, and its successors forever, all and singular the 
railroad aforesaid, and rights of way. from the west bank of the 
Mississippi river, in or near TLopefield, in the county of Crittenden, 
and State of Arkansas, to Little Rock, 1 the COUTEY of Pulaski, anid 
State of Arkansas, with the connections of said railroad with the 
Cairo and Fulton Railroad, and the Litthe Rock and = bFort Smith 
Railroad, and any railroad depots and rights of way in the city of 
Memphis, State of Tennessee, belonging te set railway COTHP AUN, 
and all rails, trestles, thes, tracks, side tracks, switches, bridges, de- 
pots, stations, buildings, water-tanks, machine shops, car houses, en- 
eine houses, work shops, superstructures, engines, cars, Wagons, 
machinery, tools, boats, whart-boats, inclines, oil, fuel, supplies, and 
equipments that sald railway company then owned or might there- 
after acquire or become entitled to in the States of Arkansas or Ten- 
hessee, or clsewhere, pertaining to the main line of sald road from 
Memphis to Little Roek: and also all and sIngular all lands, real 
estate, property of every kind, real, personal, or mixed, books of 
account, records, muniments, and evidences of tithe, and choses 
In action which were then owned or might be thereafter ae- 

quired by said railway company: and also the char- 
SO ters, franchises, privileges, and immunities, meluding the 
right or franchise to be a cerporation, Which said’ railway 
comnipany then owned or possessed, or might thereafter own or acquire 
In the States of Arkansas or Tennessee, or elsewhere: and also all 
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the income, rents, Issues, tolls, profits, reecipts, moneys, rights, ben- 
efits, and advantages had, received, or derived by the said) railway 
company from its railroad or other property, or in any other way 
Whatever; it betng provided that if the said railway company should 
pray off the said 82,600,000 of bonds according to the tenor and effect 
denen suid convevanec should be null and void: which mort- 

eae will be heremafter, for brey ItV, spree Ife: ally referre «l to and lesig- 
ne ated us the second mortgage. 

And the court further finds that the said New York Guaranty 
and Pndenmmity Company afterwards resigned its position as trustee 
under said second morteage, and that the plamitiffs in this suit, 
Pierson, Dow, ana Matthews, Were appointed to aet as trustees in its 
stead, and that they are now acting as such. | 

Vhe court finds that) the HaAjOrIty of the holders of the bonds 
secured by said first morteage surrendered the same under the said 
proposition of said reul way company, and secepted 1h lieu thereot the 
bonds secured hy sad second morteave, the bonas thus remaining 
Inthe hands of the said) trustees for distribution, for the specitic 
benefit of the bonds issued by said railway company, and secured 
by said second mortgage; bat that there now remain outstanding 
cl portion of the bouds of said) railroad COMPANY secured ly sated 
first mortgage which have not been surrendered to said trustees for 
distribution, : oe 

The court further finds that there is due on the bonds issued) by 
said railroad: company, and) secured by said first mortgage, certain 
Interest represented by coupons and interest thereon, issued with 
the said bonds, amounting to the sum of SLOSS SESS on the first 

dav of November. TS76, and interest at six per eent.on said sum 


Sd ty) to late of this deeree : ania thiat there Is due ri the bonds 
of the said Railway Company tnterest falling duc January 1, 
IS75, July 1, S75, January 1 S76. and July 1, IS76, amounting to 


the sum of $116,000. secured by said second Orhan ge and that by 


the ternis of : sid second mortgage the principal sums of said bonds * 


mentioned, amounting in the agéregate to the sum of S2.600,000, 
has become pavable anid Is Maw due: 

Now, therefore, it Ix, bv the court ordered, considered, and decreed 
that the defendant, the Memphis and Latthe Rock Railroad Com- 
PrRuUNAV, Pray Into this court before the sale herematter decreed the said 
suni of SLOSS SASSO. with interest to date of this decree at six per 
centum) perannum, and that the said) Memphis and Little Roek 
pee ee court Within the same period the said 
sum of S35.016.000. and that both of said) sums bear interest from 
this date until paid at the rate of eight por cent. per annum on the 
principal of satd bonds, and at the rate of six per cent. per annum 
from this date until paid on the interest due thereon. 

And itis turther ordered that the said Memphis and Little Rock 
Railroad Company and the satd Memphis and Litthe Rock Railway 
Company pay all the costs. of this suit, Ino proportion to the said 
amounts due from theme respectively as above decreed, and. that un- 
less the said) payments be made within the time aforesaid by said 
ortyagers respectively, therm respective equities of redemption 1 
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and to said property as deseribed in said) respective mortgages be 
forever barred and toreclosed, 

And it is further decreed that the commissioner heremafter named 
shall sell the land described m= said first mortgage, and which has 
not heretofore been sold by said) railroad company, in accordance 
with the power contained in said first mortgage, in one lot, and that, 
if that shall net suffice to pay the said amount, he immediately pro- 
ceed to sellin one lot the railroad and. other property embraced 

In said first mortgage, which sale shall carry with it all the 
SO rights of property, ¢ harter, and franchises as set out and con- 

veved under the said first mortgage, and that any sale had 
under this decree shall relate back to the date of said first mort- 
vage, end the mi mie urisine from said sale shall be distributed 
aioe the liolders of thie Coupons secured by sald first mortvage 
that have not been surrendered on the basis of said first mortgage 
dlone. so that each holder of an overdue COUPON, secured ly said 
first morteaeeo, which has not been thus surrendered, shall receive 
of the purchase-money arising from said sale a due proportion of 
said purchase-monev as computed trom the entire issue of said bonds, 
and that the residue of said purchase-money shall be distributed 
alone the holders of the bonds secured hy said second mortgage 
prick In proportion to the wmounts of said second mortgage bonds 


by them respectively held. But at is ordered that any one holding 
anv bores or coupons secured 4a Sid first wane ja hot vet sur- 
rendered miav surrender the sanmie to the mister { this court at any 


time prior to the sale hereim decreed > and that Ravirot +h surrender 
hie shall have the same benetit thereot under this decree as if sald 
surrender tiad been miade at aliy previous time: and that im mak- 
Ing the said sale the said) cotiisstoner shall require any person 
bidding on sald property to deposit with litm a sufficient sum of 
money to pay off the debts a froma the recerver herein as re ported 
under this decree, orelse to deposit a majority in value of the bonds 
and coupons secured by said first mortgage as a pledge of lis good 
fruth asa bidder at such sale, and the commissioner shall not ery 
the bid of amv person not complying with this requirement, And 
any person having made such a deposit, who shall bidin such prop- 
erty, shall forfeit his deposit: if hh e shall not comply with lis final 
bid in case the Properhy should be knocked off to hin, ane the sum 
thus forfeited shall be cupopol ie d to the pravinent of the debts created 

or assumed by the receiver herein. And the purchaser at 
Sb sald sale and at the sale hereinafter mentioned shall make 

payment under his purchase or purchases within ten days 
after the dav of said sate. 

It is further deereed that if there shall be any surplus of the pro- 
ceeds aft sad srile aiter the praavinient of thie “Util above decreed for 
Interest against the Memphis and Little Rock Railroad Company 
the sid surplus ~hiall he yrud Hite Court, ania shall bye hele for the 
pavinent of the unpaid principal on all of said) bonds secured by 
said first mortgage. and such interest thereon as has not vet accrued ; 
and that im the pavinen| of sac surplus the Hii pata bonds secured 
by said first mortgage shall be received tor the proportion that the 
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prinerpatl of each hota lial] eae 1a) sila surplus, thie] Te the Whole 


babel yf thie prihelpag cy} tte bods, ahiounting Te thie std), of 
SLS000007 and that the bonds thus brought tn for participation in 
<td Surplus by thie piirehaser tt “id sale ~hisil] Lye sa verally briedorsed 
by the taster as eredited with the said pro raf part of satd surplus 
as of the date of satd sate, and shall therenpon be returned by lim 
to the purchaser: and that as for any residue of satd surplus said 
purchaser shia pei’ thir “clhibe lite Cootyyt 11) miotiev, atid hor aly 
final bid at said sale the overdue coupons sceured by said first mort- 
rave slindl be received in lieu of money for the amount of the dis- 
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Which shill relate back to the date of ~sile secon Porhorauve Anna 
(he proceeds yf ~iitel Side ~taeud bye distributed equally (Lone the 
holders of the bonds secured by satd second mortonge, aecordime to 

the amounts duc them respectively, atter the bonds issued 
Sy Wider sii Second rortoagwe shall have been credited with ther 


pro rate share of the proceeds of the sale of the property em- 

. . . 8 , 
braced Hy Said Hyrst Phorheragwe, rel lf Js ate ereed Tiysil Loth cof these 
sales shall be made subject io the paviment of all debts created and 
assumed by the recerver herein, except suehodebts as the reeeiver 
‘ , het a. ee Le } } ’ “ee bad 1a ’ ] oe ti" } ‘Y a \* a , an Peas , 
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Specleve bits, 

And itas directed that. in order that all bidders mav have the 
opportinmity of Knowing the amount of the Tabilittes that will thus 
fall upon the purchaser or purchasers of said property, the recerver 
heremn shall make out and tile in this cause, at least ten davs before 
siticl sales, ad statenient of all of siid debts thus Li posed on sitid PyPOp- 
erty, and of all suits pending against him and the nature and objects 
of the SOTHIGC. 

And 1 ix further deere | LnAat a lien any ; and. thre Sui dale Is, retalhed 
on all the PPPOPerey tor the praaVinend of the said debts, and any future 
liabilities of the receiver Which are thus rile il charge on the same, 
for the benetit of the drolders of sare oe haadliels, Which way be eh 
forced for therm benetit as agaist the said purchaser or purchasers 
by any appropriate proceedings, and that this len shall operate as 
ill iderinity for the sic recerver, 

Lt is further decreed that sided sales bye hidade Oy) at day to be fixed 
ly said COMMISSION? between the hours of fen o clock >. Ran and four 
clock }). Thi... anid if Lieat conipleted Crt) sai ity shall Lie continued 
from dav to day until conmpleted, between the same hours, and shal! 
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be for cash in liand to the 5h aged bidder. and shall be made at the 


door of the building in wii this court is held, on the eorner of 
Fourth and Main streets, = ioe city of Little Rock, not bess than 

sixty dives from this date. two months notice the reo! having 
SS been first given by advertisement in the Arkansas Cr; azette or 
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Evening Star. newspapers published in Little Rock. the Devils 
Metaphis Nppeal or Meniplis aaah ed hewspapers published in 
the city of Meniphis. Tennessee, and the Evening 8 tor Commercial 
Ad Vertiser, Lew sPrerprers pri Lotished ant a C] TV of New Y coy k. 

te ig ONE thie saleoot the pyPapercs Crh braced iY) said ~econd 
| iver: Tt bere expressly stipu- 
lated | ind provided in said second mortgave deed that in case of any 
sitle, radicial or otherwise, of the preniises emibraced dn satd mort- 
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shall buy in. and that mm such case no bondholder should have any 
th) 


clatma to thy pore mises, or to the proces f ereot, except for’his Pro 
pellet share of thre proce eds of srte pore aoe represented inh a pies\W 
company or corporation to be formed by a majorty in interest of 
std bondholders for thr lise anid berpetyl of the holders of the hotids 


It is, therefore, ordered that, if said) trustees shall be so requested 
and shall bid for said property. they shall pay mito court a saflicient 
sun to pave the costs of sale and this suit. ipeludine counsel fees, 

pee 
tllowsphes Sto trustees, to thi Conihiisspomer feo} ~alk ane nisster of 
this court And for the residue, ther bid to the amount due and 

’ ae : } 3 ee — - 
ordered to be para ty thix deeree shall pe accepted Dy “iilel CovMdilis- 
sroner, and die shall forthwith exeecut deed conveying the pur- 
Chased property to satd trustees for and upon the trusts ¢ aaa in 
Sadd second morteave that istosave upon trust thatthev will convey 
thie “Aline tao ~ted Lies W COMP aa cop «i rporation cis hha be organized 
by the holders of majority ino interest of said bonds phon deroaand 
thereot. And ait farther Ap peariwme that bv the said sceond mortgage 
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that <neh coupon belones to the owner of the bond from which i 
has heen detached, Ania PEL Cubs tliat anyone other than sited trtistees 
shall purchase, sard purchaser shall at onee pay to said comiiisstoner 
the amount of his bid in stich bends or compeons at their ascertained 
pro rata value, or in cash las hereniatter provided. Aud ii case ans 
such purchaser shall ful todmake such pavorent tminednitely upon 
the acceptance of his bid.sneh tartare shall be deemed a Witharawadl 
of his biel, and said raaster shall forthwith aud without further 
notice again offer said property for silo, under the provistagis of this 
decree, And upon such bid being paid. said commissioner shall ex- 
ecute a deed conve ving Sid Property to the purchaser, but no deed 
executed ly lhimne Shraadl be delivered to thre Crahntee titi) such sale 
shall have been reported and confirmed by this court. 
And it is fartherordered and decreed that tn case said prop- 
$M) erty shill ly purchased by cLti\ COPAY ior combination of 
railway bondholders otherwise than through the trustees, 
thisat any other bondholder shall, lf lit election, tor bye OX pressed it) 
writing, filed with the clerk of this court within sixty days after the 
sale, be entitled either to take lis share of the fund i court, or lias 
proportional ~hiare of dhiV Tew COPAY whieh Pryce \ bie formed by 
the purehasers, Pout eth Hondholder ¢ lecting totuke the latter shall 
thereby waive his right to any partof the fund in court, and shall, 
before being enititled fen Peas Ive HY portion of the stock Or st CHYties 
of said new company, pay to such new company dis full propor- 
fionate share of the costs of this suit and salepaned oof the @reani- 
“ution of such COMPANY, with bhiterest, A hie | culi\ Londholder 
shall fail toeNn pote = ir ar lection, ly writing, sis cater sited. die shiall ay 


} 


deemed to “have elected 14) take ne ~tisu af thre fried Ili Thre court, 


and to have waived his right to take any part in such new com- 
pany. 

A na it appearing that the trustees who hold. the bomeds of the State 
of. Arkansas which have been recetved bw them in exehange for 


bonds ofthe Raalway Company dave tiled said bonds with the mas- 
ter of this court, it is ordered that they be held and disposed Gof) by 
the court as, upon the consideration of the rights and equities of all 
persons Interested therein, may be fond just and equitable 

And itis further ordered that the aaster of this court do ascer- 
tain and state the amount required in anv case to be paid da cash 
by the purchaser, and that he report the same within ten days be- 
fore the time of sale, A biel \! bere Pica =saP\ thisit thie operation ot 
said road should be continued, itis ordered that said reeerver do 
cont inte ta Operate the same. with the same powers heretofore con- 
ferred upon tina until the further order of this court. 

And it is further ordered that AdYred Sullw. Esq. be, and he is, 
appotnted ii COMI ISSIOn lr tor the PULP pose of Toak ie ~iid sales ana 
carrying tliis deeree Iito eflect ‘ond that this cause be re ~erved for 
further directions, * > 
9] And whereas 1, Alfred Sully. the conmnissioner apponited 

i 


by said decree to make sale of the said property, charter, and 
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franchises therein described, did fix and appoint the twenty-seventh 
day of Ajril, A.D. IST77 Las the dav of sale thereof, and did vive [Wo 
Months pothee thereof, by advertisements printed 111 the Arkansas 
Caaizette, a newspaper published in the eity of Litthe Rock, im the 
State of JA rksilisas: In the Meniphis Daily Appeal, il He Wspaper pub- 
hishied 1h the CITY of Meniphits, it) the State of Tennessee: and in the 
vending Post, a ne We prtper published In the CIty of New York, in 
the State of New York—a true oor oft Which advertisement was 
ride pour ot hiv report to said court, lierematter copied, 

And Whe reas | hich, (>) iid li wages 1? o clock lh}. attend iil the 
door of the buildine in whieh said court is held, at the corner of 
Fourth and Main streets, in the citw of Little Rock, im the State of 
Arkansas, and neither the said) Meniphis and Little Rock Railroad 
Company nor the satd Memphis and Litthe Rock Railway Company 
having paid the sums by said decree found due from and ordered to 
be pard by them. | did at said time and place, having publicly read 
said Hatice aloud, 11) thie pres hee aha hearing of all persons there 
presen’, offer tor sle, “ill anid stngular, the property, charter, and 
franchises, ges the lots and order and upon the terms tn said decree 
prescribed : whitch tite anid place Walliams ». Pierson, Watson 
Matthews. Bee RR. IN. Dow, as trustees for all thie: holders of bonds 
Secured lyy thie first hiorteace deed of the Meniphits and Latthe Rock 
Railway Company, lyicl anid offered for the “allie, ane for each lot 
thereat, the “titi ~pecitied iid mentloned 11 iv report tt ~aid COUNT, 
heremmatter copied and made part of this deed: and they being the 
highest anid byes bidders for each ahd all of sitid lots, thie Sadlie Were 
Knocked off to t | (tid, biel they, as such Trlistees, declared ly mie to 
be the purchasers of all and singular the property, charter, and 
franchises, rights and privileges In said decree mentioned and de- 

~crtbn dd. anid Of ene i cidiad ¢ Very lot sinied parece] thie reot. 
92 NAnid Wihrerens atte vard, on the twe Hiv-e iohth ‘ lay ot April, 
D. UST7, | did beaks and file in said court a report in 
\\ rite vf =e sales, shiel at iv acts anid doles its such COL NMIIS- 
Stoner: and whereas on said dav, upon consideration of said report, 
it was by tie Said court decreed as follows, to wit 


Witnrawe S. Prersoxn, Watson Marrirnews, Ro WK. Dow, Roberr C. 
DRInkKLEY. and Sam. Tare 
Miemepiis anp Lirree Rock Ratnroap Company, Menwpnis anp 

Little : 2" armen tak Henry BL Vaal. Rdward B. Wesley, 

Jeptha [1 Wade. and Wy chy \I. larrington. 

Qn this dav came the con plainants, Dp Rose and B.C. Brown, 
ther counsel. anid the cle te hie dit , by Gallagher ania -. R. Cockrill, 
ther cCombsel, ehhial alse ech daie Alfged Sully, lose. the commissioner 
appornted ly the dee ree of tiiis Court in this Callse, rendered (oT) thie 
twenty-first dav of Novermber, A.D. 1876, to sell the property, char- 
ver. nel franchise ~ ar sid cle Cree Pile ak ariel files in court here 
his report of the sale of said property, charter, aid franchises, made 
by virtue of said decree, which report is im the words and figures 


following, to wit: 


| THE MEMPHIS & LITTLE ROCK R. R. CO. Vs. 


fn the Cireait Court of the United States for the astern Distriet of 


Arkansas. 


Winniaw S. Prernsox, Warson Marrinews. Ro KR. Dow. Ropnerr ©. 
Brinkeey. and Saw Pare, Complainants, 
, v. 
Vue Mepis anp Lirrin Rook Rarproap Company, Pires Miewpruis 
citied Luittle Rock Preeaidwas (Op any, Henry I Vial, ladward 13. 
Wesley, Jeptha I]. Wadesand Wallies NM. Farrington, Detendants. 


Po the Thon. Plenry ©) Caldwell, judge of the satd cireuit court m 


Chancery siting: 


Adfred sStllw, whocby the decree of this court in the ibove- 
{43 entitled enuse. rendered on the twe hty-first day of November, 
ISTG6. Was appointed the commissioner of this court to sell the 
charter, fratiediises, ania oihrer prraperes 11! site Le ie i lnentioned ana 
deseribed, respecitully reports tliat. having fixed th pron atid appotited 
the fwentyv-seventh TA ot April, 1Sdié, cls the dav whereon the ssid 
sale should beaiade. he cave two months notice that heawould make 
such sale. at the pace natned in the deeree, om that day, by wdVer- 
tisemrents printed in the Arkansas Gazette, a newspaper published in 
Little Rock, Arkaneas: the Memphis Daily Appeat a newspaper pub- 
lished in the city of Memphis. Tennessee: and the Evening Post. a 
HeWspaper published 1h thie CIty oft New York: which nel yvertise- 
ments were In the words and tieures following, to wit: 


Nale. — Vf, niphis crjpved Littl, Pack leailroad. 


aT ACCOrdance witha final decree rendered ly the United States 
cireuit court for the cnastern district of Arkansas. i oa case therem 
depending, in Which Woalliani S. Prersom ¢f al are platntitts and the 
Memphis and Little Rock Railroad Company fel are detendants, 
| shall procecd to seth between the hotrs of ten o clock a.m. ane 
four oclock po. Tdd., ahi the tw Htv-seventh THY of April, INia, for 
cash in hand to the highest bidder. at the front door of the building 
my Which said court as held, on the corner of Main and) Fourth 
=treets, in the CHEV of Little Rock. State of Arkansas, all the lands 
granted to the Memphis and Little Rock Railroad Company by the 
State of Arkansas, by the aetoof the Leoislature of sated State, apr 
proved Jammary 19) PSo5, and bw the actot Congress, approved beb- 
ruary 9, TSo5, which had net been sold by sd company at the date 
of satd decree, and also the Memphis and Latthe Rock railroad, ex- 
tending from: the west bank of the Mississippi river, opposite Mem- 
phiis, to sctel CHtV of Little Roek, its road-bed, Cepots, rielit of Wal), 
and all its works and rolling stock. and the charter and. franchises 
of satd railroad COMPUT, Phe lands tirst above described 

YI will first be soldi in one lot.and then the remainder of the 
property above described whieh belonged to salad Memipliuts 

and Little Rock Railroad Company on the first dav of May. DS60, 
will be sold tn one dot. Bidders at sated sade will be required to cle- 
posit with the commissioner, before bidding. a sufficient) sumo of 


ROBERT WK. DOW hP AL. are) 
Mionevy TO pay the debts due from the receiver in chancery of said 
Praperty In said) Cause, as reported under sar decree, or else to de- 
posit with titmi a majority. in value of the bonds and coupons se- 
cured by thi Mortage of the Meiuphis anal Latthe Roek Riutlroad 
Company, dated Maw TP, PS60Q, which epost shall be forfeited if the 
purchaser making such deposit shall fail to comply with the termes 
of lis purchase. Payment of the purchase-money shall be made 
Within ten dave after the day of sale. Overdue COLPOTTs and bones 
~-eeured ly ~iilel hiorteagve agree rece IVible il Pavano of purchiase- 
nioney for the distributive share of the purchase-money to which 
they shall be cntithed. These sales are mide ~ubject to the debts 
created or assumed by said: recerver, except debts for ionev ber: 
rowed under the order of said court, and subject to all suits pending 
against him at thre tinie of said) sate. for pravrneny of Which licaloili- 
ities a lien is reserved on said property. Tminediately after said 
sale | shall proceed to sell for cash. at the same place, mi one lot. all 
the Property of the Memphis and Lattle { Leock ) Ratlway Conipany, 
embraced in its mortgage dated December 1. 2875, comprising all 
the riehit, title. aid) paiterest of sta rived COPAIPRUY 1h the prope 
erty thove named, and the charter and tranchises of sard railway 
COTM PMN, and ail tes personal Property and choses maction, its roll- 
Inev-stock and connections with other railroads, and all its property 
and appurtenances of every kind, including railroad depots and 
rights of Wit 1) Metuaphiis, ‘Pennessee, cis TOVve filly nd particularly 
setout in said decree. * The bonds and overdue coupons secured by 
sid last named mortgage will be received in pawiment of the pur- 
Chase-niones forthe distributive shares of such purehase-money that 
shall be pavably oll the sare. Copies of said final decree Miay 
Oy be obtained by addressing Ralph LL. Croodrich, Iisc., clerk of 
sald court, Litthe Rock. Arkansas, with fees for transcribing the 
sane. | 
Given under my diand at the city of Little Rock, this twenty- 
fourth dav of February, PS77. 
A ¥ RR hl ) S| LLY. f Coin WIISSTOUE v. 
LM. ROSH ann B.C) BROWN, 


Plaintitis Solicitors. 


Phat pron the day Hamed he attended at the said place, at 12 
OWclock mi and neither of the suis required by the decree to be 
paid hy sald defendants having been pated, he offered for sale to the 
highest bidder in one lot all the huids granted to the Memphis and 
Little Rock Railroad Company by the State of Arkansas by the act 
of the Legislature of said State. approved January 19,1855, and by 
the act of Congress, approved February o, Pso5. which had not been 
sold ly sald Company al the «ate of said cdeeree. amounting in 
thie averegate to thy, by acres. of which, also, he at the same time 
publicly exhibited a schedule contaming a list of the sectional and 
township numbers of said Lind: that, at said sale, William S. Pier- 
son, Watson Matthews. and Ro Wk. Dow as trustees for the holders of 
the bonds secured by the mortgage of the Memphis and Little Rock 
Railway Company, bid and offered to pay for the said lands the 


rd 
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sum of twenty-five thousand dollars, which being the best bid which 
could be obtained therefor, the sara lands were struck off to) said 
trustees, and they declared to be the purchasers thereof, 

Your comiiissioner then, at the same place and on the same dav, 
offered for sale the Memphis and Latthe Rock railroad, extending 
from the west bank of the Mississippi river, opposite the city of 
Memphis in the State of Tennessee, to the city of Little Rock in the 
State of Arkansas, its road-bed, right of way, and all its work and 
rolling-stock Which belonged to satel COMP AN OF the first day of 

May, S60, together with the charter by Which said) com- 
Os pany Was incorporated and: under which it was organized, 

and all the rights, privileges, and franchises thereof, for which 
said William S. Pierson, Watson Matthews. and RoW. Dow, as such 
trustees, bid and offered to pay the sum of one hundred) thousand 
dollars: and this beige the best bid) which could be obtained there- 
for, Vour commissioner strack off the sald dast-ranied Property 
or lot to them, and declared them, as such trustees, to be the pur- 
chasers thereof. 

And vour commissioner reports that the sar trustees complied 
with all the requirements of saleoand have paid ther sard bid by 
paving the stim required ly sd decree to be piticl In cash, and bv 
transterring to the master of this court an amount of the overdue 
COUPOTs Upon the bonds of satd railroad COMPA, Issued under 
sald morteage-—heretofore deposited With sald mister by order of 
the court—equal in amount to the residue of said bid. Your com- 
muissioner further reports that at the same place, and on the same 
day, he offered for sale, in one lot, all the property conveyed by the 
Memphis and Little Rock Raalway Company to the New York Guar- 
antv and Pndemnity Company, by its first mortgage deed, to wit, all 
the nieht, tithe, and interest of the said railway COMPLY band to 
the following-deseribed property, to wit ATP and singular the raql- 
road aforesaid and rights of way from the west bank of the Missis- 
sippi river, moor near ELopetield, in the county of Crittenden and 
State of Arkansas, to Little Rock, in the COUHTY of Pulaski and State 
of Arkansas, with the connections of said) railroad with the Cairo 
and Fulton railroad and the Litthe Rock and Port Smith railroad, 
and any railroad depots and rights of way in the city of Memphis. 
State of Tennessee, belonging to said railway company, and all rails, 
trestles, ties, tracks, side-tracks, switches, bridges, depots, stations, 
buildings, water-tanks, machine shops, car-houses, engine-houses, 
workshops, superstructures, engines, cars, Wagons, machinery, tools, 
boats, wharf-boats, inclines, oi], fuel, supples, and equipments that sard. 

railway company then owned, or might thereafter acquire 
wy or become entitled to in the States of Arkansas or ‘Tennessee, 

or elsewhere, pertaining to the main line of seid road) from 
Memphis to Little Rock: and also all and singular all lands, real 
estate, property of eVery kind, real, personal, or mixed, books of ac- 
counts, records, muniments, and evidences of title, and choses mn ae- 
tion which were then owned or might thereafter be acquired by said 
railway company; and also all the charters, franchises, privileges, 
and immunities, including the right of franchise to be a corporation, 
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Which said railway company then owned or possessed, or might 
thereafter own or acquire in the States of Arkansas or Tennessee, or 
elsewhere; and also all the income, rents, issues, tolls, profits, re- 
celpts, moneys, rights, benefits, and advantages had or received 
derived by the said railway company from its railroad of other prop- 
erty, or In any other way whatever: at which said sale Wm.S. Pier- 
son, Watson Matthews, and KR. hk. Dew, as trustees of said deed and 
of the holders of the bonds secured thereby, bid and offered to pay 
therefor the sum of one hundred and titty thousand dollars, which 
bid being the highest and best which could be obtained theretor, 
vour commissioner struck off the last-named lot of property to said 
trustees, and declared them: the purchasers thereof. 

Your comiuaissioner further reports that said) trustees have in all 
things complied with the conditions and requirements of said de- 
cree, and that the sale was open, fair, and pubhe, and was made 
Within the hours of said day prescribed hy the said decree. 

And having fully reported, ct: 

ALFRED SULLY, 


Commissioner. 
Unirep States or America, Hastern District of Arkansas : 


Alfred Sally, being duly sworn, savs: That the lacts stated in the 
foregoing report are true, in substance and in faet. 


ALFRED SULLY. 


Subseribed and sworn to before me, this, twenty-seyenth day of 
April, A.D. S77. 
PRANK STRONG, 
Notary Public. 


YS And there being no exceptions filed or taken to said report, 
and it appearing that the said) sales were made in strict con- 
formity with the terms and directions of the said former decree of 
this court, and that they were fair, open, and public, upon due con- 
sideration, it is by the court ordercd and decreed that the said sales, 
and each of them, be, and the same are hereby, in all things con- 
firmed and made valid and effectual, and said) Commissioner 1s 
ordered and directed to make, execute, and deliver to satd purchasers 
a deed conveving all the said property, charter, and franchises to 
them, the said W liam S. Pierson. Watson Matthews, and R. Kk. 
Dow, i In trust for all the holders at honds secured bv the mortyage 
of the Memphis and Little Rock Railway Company. And it is fur- 
ther ordered that the sum of one thousand dollars be. allowed said 
commissioner for his services, to be paid out of the fund in court. 
Now, therefore, I, Alfred Sully, as commissioner of the said circuit 
court of the United States, by virtue we the afore-recited decrees of 
said court in the cause aforesaid, hereby executing the power con- 
ferred upon me by said court, in cousideration of the premises and 
of the sums so paid by the said William S. Pierson, Watson Mat- 
thews and R. K. Dow, as trustees as aforesaid, have gr anted, bargained 
and sold,and by these presents do grant, bargain, and sell,and convey 
S—1120 
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unto tiem, the said William S. Pierson, Watson Matthews, and R. Kk. 
Dow, al! and singular all the lands granted to the Memphis and Little 
Rock Railroad Conipany by the act of the General Assembly of the 
State of Arkansas approved January 19, 1855, and by the act of the 
Congress of the United States approved Februavy 9, 1855, which had 
not been sold by said: railroad company on the twenty-first day of 
November, IS76; also the Memplius and Little Rock railroad, ex- 
tending from the west bank of the Mississippi river, opposite to the city 
of Memphis, in the State of Tennessee,to Litthe Rock, in the State of Ar- 

kansas, its road-bed, right ot way,and all works and rolling-stock 
99 of or belonging to said company, together with the charter by 

Which said company was Incorporated and under which it was 
organized, and all the rights, privileges, and imiunities thereof; and 
uso all the right, tithe, and interest of the Memphis and Little Rock 
Railway Company in and to the railroad aforesaid, and rights of 
way from the west bank of the Mississippi river, in or near [Tope- 
field, in the county of Crittenden and State of Arkansas, with the 
connections of said railroad with the Catroand Fulton railroad and 
the Little Rock and Fort Smith railroad; also all) railroad depots, 
tracks, trestles, nclines, leases, rights of way, and easements in the 
city of Mempliuis, and State of Tennessee, belonging to said) railway 
company; and all rails, trestles, tles, tracks, side tracks, switches, 
bridges, depots, stations, buildings, water tanks, machine shops, car 
houses, engine houses, workshops, superstructures, engines, cars, 
wagons, machinery,‘ tools, boats, wharf-boats, inclines, oil, fuel, sup- 
plies, and equipments which said railway owned on the first day of 
December, A.D. 1875, or acquired afterwards, either in the States of 
Arkansas or Tennessee, or elsewhere, pertaining to the man line of 
sald road from Memphis to Little Rock; also, all and singular, all 
lands, real estate, property of every kind, real, personal, or mixed, 
hooks of account, records, miauniments and evidences of title and 
choses in action, Which were owned by said railway company on the 
first dav of December, A. D. 1875, or were acquired by it after that 
date; and also all the charters, franchises, privileges, and) immuni- 
ties, Including the right of franchise to be a corporation, which said 
railway company owned: or possessed on that day or thereafter ac- 
quired, in the States of Arkansas or Tennessee, or elsewhere: and 
also all the incomes, rents, Issues, tolls, profits, receipts, moneys; 
rights, benetits, and advantages had, received, or derived by said ratl- 
Way company from its railroad, or other property, or In any way 
whatever, after the said first dav of December, A. D. 1873; to have 

and to hold the said above described, granted, and conveyed 
100) property, charter, rights, franchises, privileges, and) immuni- 

ties to them, the said William S. Pierson, Watson Matthews, 
and R. hk. Dow, in trust for all the holders of the bonds secured by 
the first mortgage deed exccuted by said Memphis and Little Rock 
Railway Company,and upon the further trust that they will convey 
the same and all thereof to such company or corporation as may be 
formed by the holders of a majority of such bonds, at such time and 
upon such terms and conditions as” majority of the holders of such 
bonds may require. | 
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In testimony whereof, T hereto subscribe my name as such com- 
missioner, and affix my seal at Little Rock, Arkansas, this twenty- 
Me@hth day of April, A. D. US77 

[SEAL. ] ALFRED SULLY, 


Commissioner. 


UNITED STATES OF AMERICA, \ 
s , . . ‘ * ° NSN 
Lastern District ai Arkansas. County of Pilaski. j 


Be it remembered that on this day before me, a notary publie in 
and for the county of Pulaski, in the State of Arkansas, personally 
came the above and within-named Alfred Sullv, to me well known 
as the party grantor to the foregoing deed of conveyance, and ac- 
knowledyed that he had, as commissioner, as aforesaid, executed the 
same for the considerations and purposes therein contained and _ set 
forth. 

Witness my hand anid official seal, at the city of Little Rock, this 
twenty-eighth day of April, A. D. 1877. 

[SEAL] PRANK STRONG, 
-Nétary Public. 


1a] kxnitpir lowirn ANSWer. 
R. k. Dow cf als... Trustees. v. Mo. & L. R. Ro Co. 


Articles of Organization. 


Whereas the Memphis and Litthe Rock Railroad Company was, 
by its act of Incorporation, authorized to borrow money on the eredit 
of the company, and on a mortgage of its charter and works; and 

Whereas said company executed such power, and by its mortgage 
a of date May 1, 1860, conveyed its charter and works to George 

. Watkins, KR. C. Brinkley, and Sam. Tate, trustees, to secure pay- 
ment of its certain bonds in such mortgage me ntioned, and of the 
interest thereon, as the same became due and payable: and 

Whereas afterward, George C, hee ea having died, the said Brink- 
ley and Tate resigned, and R. C. Brinkle v, Sam. Tate, and William 
S. Pierson were duly ay) ya red trustees thereof in their stead: and 

Whereas said company did make detault in| payment of install- 
ments of interest upon said bonds, by means whereof, and by the 
terms and conditions of said mortgage deed, it became and was 
forfeit: and 

Whereas said company, to secure other bonds, by its mortgage 
deed, dated the first day of March, 1871, conveyed its franchises and 
all its other property of every character and description to Henry 
IF Vail: and 

Whereas the said last-named mortgage deed, by reason of the de- 
fault of said company, became and was forfeit, and the said Henry 
F. Vail. upon due and legal request and notice, sold the property so 

to him conveyed on the seventeenth day of March, 1875, at 

102. which sale one Stillman Witt, for himself and his associates, 
became the purchaser thereof: and 

Whereas said Stillman Witt and lis associates, with other persons, 
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organized themselves into a corporation by the nanve of the Mem- 
phis and Little Rock Railroad Company, and the said Stillman Witt 
and his associates, by their decd, of date November 17, 1875, con- 
veyed all the franchises and privileges by them acquired by their 
purchase to said Memphis and Little Rock Railway Comipany ; and 
Whereas said railway company, by its first mortgage deed, of date 
December 1, 1574, conveyed all the franchises and property so ae- 
quired to the New York Guaranty and Indemnity Company, to 
secure the payment of its certain bonds in satd deed mentioned, and 
of the interest thereon as it: became pavable, by which deed it was 
provided that the said New York Cauaranty and) Indemnity Com- 
pany might resign its trust, and that the same should thereby de- 
volve upon William S. Pierson, Roh. Dow, and Watson Matthews, 
and by which said decd it was also further provided that in event 
of a sale under and by virtue of said deed, judicial or otherwise, said 
trustees, upon the request of the holders of a majority of the bonds 
secured by said) last-named deed, should) purchase the property 
therein mentioned, and that thereupon no bondholder should be 
entitled to anything except lis pro rata share in a new company to 
be formed by the majority of such hondhofflers > and 
Whereas said Guaranty and Indemnity @ompany did afterwards 
resign, and the trusts of said deed devolve ( upon Wilham Ss. Pier- 
son, R. kK. Dow, and Watson Matthews, who accepted the same, and 
are the trustees thereof; and 
Whereas said railway company did make default in the payment 
‘of interest due on its said bonds, by which its said deed became and 
Was forfeit; and 
105 Whereas, In a certain cause lately de pending in the circuit 
court of the United States for the eastern district of Arkansas, 
Wherein) William S. Pierson, Watson Matthews. Ro kK. Dow, Robert 
C. Brinkley, and Sam. Tate were complainants, and the Memphis and 
Little Rock Railroad Company, the Memplias and Little Rock Rail- 
Way Company, Henry I. Veal, Jepthiar IH. Wade, Edward B. Wesley, 
and William FF. Parrington were defendants, it was by said court, 
on the twenty-first day of November, IS76, decreed that unless the 
Memphis and Little Rock Roaglroad Company and the Memphis Lit- 
tle Roek Railway Company pay certain sums im said decree men- 
tioned the equity of redemption of the deteadants in and to the prop- 
erty, charter, rights and immunities in said two deeds conveyed and 
described be foreclosed and forever barred, and that said property, 
charter, rights, immunities and privileges be sold at public auction by 
Alfred Sully, who was appointed the commissioner of said court. to 
make such sale: and 
Whereas, such sums not belieer paid, and due notice sale having 
been given by the commissioner appointed by said court to make 
sale of said properties, a majority of the holders of the bonds secured 
by said mortgage deed of the railway company did in writing duly 
request the trustees thereof to buy in the said charter, lands and other 
property conveyed as aforesaid, by said railroad company, as well as 
the franeliises and property conveyed by the said railway company ; 
and 
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Whereas said trustees did make such purchase, and the sale there- 
of having been reported to and in all things confirmed by said court, 
the commissioner of sale did by deed convey the same; and each and 
all thereof to said trustees, who now stand ready to convey to the 
Memphis and Little Rock Railroad Company, when reorganized by 
a majority of the holders of the bonds secured by said railway mort- 


Now, therefore, we, the undersigned, being the holders of a 
104. majority of the bonds secured by the mortgage of the Mem- 
phis and Little Roek Railway Company, under and by virtue 
of the provisions of the act of the General Assembiy of the State of 
Arkansas, approved January 11, 1553, entitled “ An act to incorpor- 
ate the Memphis and Little Rock Plank or Railroad Company,” and 
an act of the General Assembly of said State, approved January 19, 
1855, entitled “ An aectto aid in the construction of the eastern branch 
of the Cairo and Fulton railroad, and to adopt the Memphis and 
Little Rock railroad survey as said eastern branch,” and of all other 
act specially amendatory of said first-named act which were accepted 
by the president and directors of said former Memphis and: Little 
Rock Railroad Company, and do hereby reorganize the said Mem- 
phis and Little Rock Railroad Company, and do declare and make 
known that the stock of said Memphis and Little Rock Railroad Com- 
pany, as reorganized, is fixed at thirteen hundred thousand dollars, 
divided into thirteen thousand shares of one hundred dollars each, 
and that said shares of stock are held and owned as follows: 
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15,000 shares. 


Second. We do further declare that each and every share of the 
afore-named stock is fully paid stock, and on behalf of said railroad 
company do acknowledge that one hundred dollars has been paid 
by the holder of each share upon and for the : same, 

Third. That for the purpose of distinction, and to avoid confusion 
and mistakes, the words *as-reorganized ” shall. be written or printed 
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immediately after the name of the company in all contracts, deeds, 
or wiiting made by or to the company. 

Fourth. That we hereby require the said trustees, William S. Pier- 
son, Watson Matthews, and ER. kK. Dow, to convey all and singular 
the property, charter, franchises, rights, privileges, and immunities 
so conveyed to them by such commissioner to the Memphis and 
Little Rock Railroad Company, as reorganized, upon the following 
terms and conditions, to wit: 

First. That said railroad company, as reorganized, shall issue its 
two hundred and fifty bonds, pavable to bearer at the office of the - 
Central Trust Company of New York,in the city of New York, each 
for one thousand dollars, maturing in five equal installments on the 
tirst davs of May in the vears IS79, 1SS0, PSST, TS82, and 1885, bear- 

Ing interest from date at the rate of ten per centum. per 
107) annum, pavable semi-annually at the same place, with cou- 

pons for such interest annexed, and shall secure the payment 
of the principal and interest thereof by a mortgage of all and singu- 
lar the said property, charter, franchises, rights, privileges, and im- 
munities, of which mortgage said Pierson, Matthews, and Dow shall 
be trustees, and shall deliver the same to the said Pierson, Matthews, 
and Dow, to be by them sold, and the proceeds apphed to the pay- 
ment of the lens upon the said property, reserved by the deerece of 
ths said court directing the sale thereof, and to the payment of 
moneys borrowed by them to make the cash payment required by 
said decree, 

Second. That said Memphis and Little Rock Railroad Company, 
as reorganized, shall execute and deliver to said Pierson, Matthews, 
and Dow its two thousand five hundred and seventy-five other bonds, 
each for the sum of one thousand: dollars, and its one hundred other 
bonds, each for two hundred and fifty dollars, payable at the same 
place thirty vears after date, bearing interest from the first day of 
July, IS7S, and until the first day of July, ISS82, at the rate of four 
per centum per annum, and after the last-named date at eight per 
centum per annum, payable at the sane place, with coupons for such 
Interest attached, and shall make provision for a sinking fund for 
redemption of such bonds, and shall secure payment of said bonds, 
Interest, and sinking a a mortgage of all said property, char- 
ter, franchises, rights, privileges, and immunities, of which mortgage 
said Pierson, Matthews, and Dow shall be trustees; such Jast-named 
bonds to be by said Pierson, Matthews, and Dow equally distributed 
among the holders of the bonds secured by the mortgage of the 
Memphis ang Little Rock Railroad Company of date December 1, 
IS75. 

Third. That said Memphis and Little Rock Railroad Company, 
as reorganized, shall assume the defense of all suits pending or 
which may be brought by any one against R. Kh: Dow, as receiver of 

the said railway, and shall pay and discharge any judgment 
10S which may be rendered against such receiver in any such ac- 
tion, and shall also forever protect and hold harmless the said 
William 8. Pierson, Watson Matthews, and R. K. Dow, and each of 
them, from all costs, charges, damages, claims, demands, and actions 


THE MEMPHIS & LITTLE ROCK R. Kh. CO. Vs. ° 


arising out of or brought against them, or either of them, of or con- 

cerning any of their acts or doings, as trustees of: the first mortgage 
. 4 . . > >: : ~~ ; «le i 

of the Memphis and Little Rock Railway Company, and shall pay 

all costs, damages, charges, or expenses which said Pierson, Mat- 

thews, and Dow, or either of them, may sustain or be put to In con- 

sequence of their accepting the trusts, or cither of the trusts, of the 

mortgages specified in the two preceding conditions. 


Fifth. The first meeting of the stockholders of said company shall | 
be held at the office now occupied by R. K. Dow, receiver, on the 
thirtieth day of April, A. D. 1877, at ten o'clock a.m. 7 3 
In witness whereof, we hereunto subscribe our names, this twenty- | 
eighth day of April, 1877. 
R. 1. Cook, 
Thomas Branch «& 
Kdward Matthews, 
J.P. Thorndike, 
I. LT. Cossitt, 
S. M. Swenson, 
Henry Whitin, 
A, 3. Wood, 
Charles B. Collins, 
A. W. Spies, 
Charles Pfizer & Co., 
Ic. M. Pease, 
S. M. Swenson (attorney), 
Amos Morrill, 
D. J. Kerr, 
David Stewart, 
J.S. Grinnan, 
B. G. Duval, 
William ‘TF. Otto (executor), 
Julia Laquerenne, 
Ke. J. Jaques, 
J. A. Bell, 
B. M. Price, ! ¢ 
G. W. Hubbard. 
HI. WA. Stiles. : iy 
C.M. Lampson & Co., , a: 
C. W. Chandler (executor), | 
Francis Randall, 
J. M. Wallace, 
Rh. Kk. Dow, 
I. ke. Mather, 
A. B. Marks, 
Hl. Kk. Sheldon, 
V. Winters & Son, 
G. W. Harshman, 
John L. Farwell, 
W.S. Pierce, 
T. W. Shannon (tr.), 
J.C. Knox, 
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G. D. Huiler (tr.), 
E. C. Boynton, 
R. L. Cutting, Jr., & Co., 
James M. Mills, 
John Stanton, Jr., 
A. C. Brownell, 
- S. W. Brownell, 
M. Baird, 
Henry Birkner, 
Israel Corse, 
David Dows, 
Burnham, Parry, Williams & Co., 
P. C. Bethell, 
Charles Barlow, 
IH]. A. Stiles (executor), 
IH. L. King, 
James Tinker, 
Isaac N. Phelps, 
P. Dow, 
Augusta B. Matthews, 
by R. kK. Dow, Therr Attorney. 
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R. Kk. Dow ef als., Trustees, vo M. & L. R. R. Co. 


Deed of Trustees to Memph is and Little Rock Railroad Company. 


This indenture, made and executed this thirtieth day of April, A. 
D. 1877, by and between William 8S. Pierson, Watson Matthews, and 
R. K. Dow, parties of the first part hereto, and the Memphis and 
Little Rock Railroad Company, as reorganized, party of the second 
part hereto, witnesseth : | 

That whereas Alfred Sully, as commissioner of the circuit court 
of the United States for the eastern district of Arkansas, by his deed 
of date the twenty-eighth dav of April, 1877, did convey all and 
singular the property, charter, franchises, rights, privileges and im- 
munities hereinafter described to the parties of the first part in 
trust for all the holders of bonds secured by the first mortgage deed 
executed by the Memphis and Little Rock Railway Company on 
the first day of December, 1875, and upon the further trust, that 
they, the parties of the first part, would convey the same to such 
company or corporation as might be formed by a majority of such 
bondholders at such time and upon such terms and conditions as a 
majority of such bondholders might require; and whereas a ma- 
jority of such bondholders have reorganized the Memphis and Little 
Rock Railroad Company; | 

And whereas a majority of said bondholders have and do require 
the said parties of the first part to convey the said property, charter, 

franchises, rights, privileges, and immunities to the said 

110 Memphis and Little Rock Railroad Company, as reorganized, 
~ upon the terms and conditions following, to wit: — 

— 9—1120 
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First. That thesaid company shall executeand deliver to the parties 
of the first part its two hundred and_ fifty bonds, each for the sum 
of one thousand dollars, maturing in five equal annual installments 
on the first days of May, in the years 1879, 1880, 1881, 1882, and 
1883; such bonds to bear interest at the rate of ‘ten per centum per 
annum from date, pavable semi-annually on presentation of the in- 
terest coupons thereto attached, interest and principal payable mn 
the city of New York, and shall secure the payment of the principal 
and interest of such bonds by mortgage of all and singular said 
property, charter, franchises, rights, privileges, and immunities, of 
which mortgage the parties of the first part shall be trustees ; such 
bonds to be sold by the parties of the first part and the proceeds 
applied to the payment of the Hens upon the said -property, ex- 
pressed and reserved in the decree of said court ordering and direct- 
ing the sale thereof, and to repay moneys borrowed. by said parties 
of the first part to make the cash payment required by such decree. 

Second. That said railroad company, as reorganized, shall execute 
and deliver to said parties of the first part its twenty-five hundred and 
seventy-five other bonds, each for the sum of one thousand dollars, 
and its one hundred other bonds, each for the sum of two hundred 
and fifty dollars, payable thirty vears .after the date thereof, in the 
city of ‘New York, to bear interest after the first d: av of July, 1 1873, 
and until the first of July, 1882, at the rate of four per centum per 
annum, and after said Tast named date, at the rate of eight per 
centum per annum, such interest to be payable semi-annually on 
presentation and surrender of the interest: coupons to such bonds 
annexed, shall make provisions for a sinking fund of $10,000 a vear, 

to be applied to the redemption of “such bonds, and shall 
111) = seeure payment of the principal and interest of such bonds 

and of such sinking fund, by a mortgage of all and singular 
sald property, charter, franchises, rights, privileges, and immunities 
of which mortgage the parties of the first part shall be trustees ; 
such last named bonds to be distributed by the parties of the first 
part equally among the holders of bonds secured by the mortgage 
executed by the Memphis and Little Rock Railway Company, on 
the first dav of December, A. D. 1875 

Third. That said Memphis and Little Rock Railroad Company, 
as reorganized, shall assuine the defense of the suits pending or 
which may be brought by any one against R. kK. Dow, as receiver 
of the property hereinafter mentioned, and shall pay and discharge 
any judgment which may be rendered against such receiver in any 
such action, and shall also forever protect and hold harmless the 
said parties of the first part, and each of them, from all costs, charges, 
damages, claims, demands, and actions arising out of or brought 
against them, or either of them, of or concerning any of their acts 
and doings as trustees of the first mortgage of the Memphis and 
Little Rock Railway Company, and shall pay all costs, damages, 


charges, or expenses which said parties of the first part, or either of 


them, may sustain or be put to in consequence of their accepting the 
trusts, or either of the trusts, of the mortgages specified in the two 
preceding paragraphs hereof. 
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And whereas the said Memphis and Little Rock Railroad Com- 
pany, as reorganized, by a resolution of its stockholdérs, on this day 
In convention assembled, has agreed and consented ‘to such condi- 
tions, and has authorized and directed the execution and delivery 
of such bonds to the parties of the first part, and the execution of 
such mortgages to secure payment of the same: 

Now, therefore, we, the parties of the first part, in consideration 
of the aforementioned bonds and obligations of the said party of the 

second part, secured by the mortgages aforesaid, do by these 

112 presents grant, bargain, sell, and convey unto the said party 
of the second part all and singular the lands granted to the 
Memphis and Little Rock Railroad Company by the act of General 
Assembly of the State of Arkansas, approved January 19, 1855, and 
by the act of the Congress of the United States, approved February 
9, 1853, which had not been sold by said railroad company on the 
twenty-first day of November, 1876; also the Meniphis and Little 
Rock railroad, extending from the west bank of the Mississippi river, 
opposite the city of Memphis, in the State of Tennessee, to the city 
of Little Rock, in the State of Arkansas, its road-bed, right of way, 
and all works and rolling-stock of or belonging to said company, 
together with the charter Dy which said company was incorporated, 
and under which it was organized, and all the rights, privileges, and 
immunities thereof; and also all the right, title, and interest of the 
Memphis and Little Rock Railway Company in and to the railroad 
aforesaid ‘and rights of way from the west bank of the Mississippi 
river, In or near “Hopetield, i in the county of Crittenden, and State 
of Arkansas, to Little Rock, in the county of Pulaski, and State of 
Arkansas, with the connections of said railroad with the Cairo and 
Fulton railroad, and the Little Rock and Fort Smith railroad; also 
all railroad depots, tracks, trestles, inclines, leases, rights of way, and 
asements in the city of Memphis, in the State of Tennessee, belong- 
ing to said railway company, and all rails, trestles, ties, tracks, side- 
tracks, switches, bridges, depots, stations, buildings, water-tanks, 
machine-shops, car-houses, workshops, superstructures, engines, 
cars, Wagons, machinery; tools, boats, whars-boats, inclines, oil, fuel, 
supplies, and equipments which said rs ailway owned on the 
first day of December, A. D. 1873, or acquired afterward, either 
in the States of Arkansas or Tennessee, or elsewhere; pertain- 
ing to the main line of said read from Memphis to Little Rock ; 
also all and singular all Jands, real estate, property of all 
kinds, real, personal, or en a books of account, records, 

115 miediaiinn and evidences of title and choses in actions which 
were owned by said railway company on the first day of 
December, A. D. 1875, or were acquired after that date, and also all the 
charters, franchises, privileges, and immunities, including the right 
of franchise to be a corporation, which said railwé ay company owned 
or possessed on that day or thereafter acquired in the States of 
Arkansas or Tennessee or elsewhere, and also all the incomes, rents, 
issues, tolls, profits, receipts, moneys, rights, benefits, and adyantages 
had, received, or derived by said ‘ailw: ay company from its railroad 
or other property or in any way whatever after the aaa first day of 
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December, A. D. 1873; to have and to hold unto the said party of 
the second part and to its successors and assigns forever.; but neither 
of the parties of the first part makes or assumes any covenant of war- 
ranty of title, express or implied, to any of the above-described 
property, but they sell and convey as trustees only and not other- 
wise. 

In testimony whereof the parties of the first part hereto subscribe 
their names and affix their seals this the day and year first above 
written. 


WM. S. PIERSON. (SEAL. | 
R. kK. DOW. SEAL. 
WATSON MATTHEWS, [SEAL.| 


By Rh. K. DOW, His Attorney-in- Fact. 


STATE OF ARKANSAS, County of Pulaski: 


Be it remembered that on this twentieth day of April, 1877, before 
me, Frank Strong, an acting and duly commissioned notary public 
for the county and State aforesaid, came and appeared Wilham 8S. 
Pierson, R. kK. Dow, — his attorney-in-fact, to me persenally well 
known to be the persons whose names appear to the foregoing deed 
as parties grantor, and each severally stated and acknowledged that 
he had executed the same for the consideration and purposes therein 

mentioned and set forth. 
114 In testimony whereof I hereto sign my name as such notary 
public and afhx my notarial seal,this the day and year afore- 
said. | 
FRANK STRONG, 
Notary Public. 


Power of Attorney. 


Whereas William 8. Pierson, R. kK. Dow, and myself, trustees, 
executing the trusts specified in the first mortgage deed of the Mem- 
phis and Little Rock Railway Company, have been: requested by a 
majority of the holders of the bonds secured by said deed to buy in 
the franchises, rights, privileges, and property in said deed conveyed 
and the charters of the Memphis and Little Rock Railroad Com- 
pany, its franchises, privileges, Immunities, rights, and property 
deseribed and conveyed in the first mortgage deed of said cllend 
company at the sale of said property, which is to be made under 
and by virtue of a decree of the cireuit court of the United States 
for the eastern district of Arkansas, on the tweatv-seventh dav of 
April, A. D. 1877, for the benefit of all holders of bonds secured by 
said first-named deed ; and whereas should said trustees Lbeecome the 
purchaser of the said charter, franchises, and property it is the in- 
tention of the said bondholders to form and organize themselves 
into acompany or corporation to own and operate the same under 
the name of the Memphis and Little Rock Railroad Company, as re- 
organized ; and whereas it will be the duty of myself and my 
co-trustees, by proper deeds, to convey the property so purchased by 
us to such company; and whereas 1 am unable personally to attend 
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said sale or to be present at the city of Little Rock, Arkansas, where 
such proceedings are to be had: 
Now, therefore, I, Watson Matthews, have made and appointed, 
and by these presents do make, constitute, and appoint, R. K. Dow, 
“sq., my true and lawful attorney in fact for me, and in my name 
to make, execute, and deliver all proper and necessary deeds, 
115 conveyances, or other assurances of title conveying the pur- 
chased charters, franchises, and property to the company so 
formed or to be formed by said Sendiildien and to make, execute, 
and deliver all other property and necessary receipts, acquittances, 
deeds, or other writings which may be found necessary to be exe- 
cuted to complete and carry out the reorganization of said company, 
and to effect the purposes of the said bondholders, or for the settle- 
ment or adjustment of the trusts in us reposed by the provisions of 
the afore-mentioned deed of the said railway company, hereby fully 
ratifving and confirming whatsoever my said attorney may lawfully 
do for me, or in my name, in and about the premises. 
Witness my hand and seal, at New York, this twenty-fifth day of 
April, A. D. 1877. 
(Signed) WATSON MATTHEWS. 


STATE OF NEW YORK, 

City and County of New York, 

On the twenty-fifth day of April, 1877, before me personally came 
Watson Matthews, to me known to be the person described in and 
who executed the within instrument, and he acknowledged that he 
executed the same for the consideration and purposes therein men- 
tioned. 

Witness my hand and notarial seal. 

(Signed) PIERRE W. WILDEY, 
Notary Public, N. Y. Co. 


ae 


116 EXHIBIT N WITH ANSWER. 
R. K. Dow e¢ al., Trustees, v. M. & L. R. R. Co. 
Preference Ten Per Cent. Mortgage. 


This indenture, made and executed this first day of May, A. D. 
1877, by and between the Memphis and Little Rock Railroad Com- 
pany, as reorganized, a corporation duly incorporated and chartered 
by the act of the General Assembly of the State of Arkansas, ap- 
proved January 11, 1853, entitled “ An act to incorporate the Mem- 
phis and Little Rock Plank or Railroad Company,” and duly reor- 
ganized under said act and charter, and the acts of the said General 
Assembly specially amendatory thereof, party of the first part, and 
William S. Pierson, R. K. Dow, and Watson Matthews, parties of 
the second part ; witnesseth, that— : 

Whereas the party of the first part 1s desirous to borrow. money 
to pay certain pressing expenses, and is authorized by its said char- 
ter todo so upon mortgage of its charter and works; and whereas 
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the stockholders of the party of the first part, at a general meeting, 


held at the office of the said company, in the city of Little Rock, 
Arkansas, on the thirtieth day of April, A. D. 1877, by resolution 
duly adopted, did authorize the president and directors of said com- 
pany to borrow two hundred and fifty thousand dollars, to be paid 
In installments of fifty thousand dollars each, respectively, on the 
first days of May, in the vears 1879, 1880, 1881, 1882, and 1883, 
with interest from date at ten per centum perannum ; to issue bonds 
of the company therefor, and to secure the payment of the principal 

and interest of said bonds by a mortgage of all and singular 
117) the = charter, ‘works, and property of said company; and 

Whereas said company is about to issue, for the purpose and 
by the authority aforesaid, two hundred and_ fifty bonds, of even 
date herewith, each for the sum of one thousand dollars, numbered 
from 1 to 250, inclusive, bearing interest from date at the rate of ten 
per centum per annum, payable semi-annually, the first fifty of 
which mature and become due on the first day of May, 1879; the 
second fifty of which mature on the first day of May, 1880; the 
third tiftv of which mature on the first day of May, 1881; the fourth 
fifty of which mature on the first day of May, 1882; and the last 
fifty of which mature on the first day of May, 1883; which bonds 
are, With proper changes for maturity, in the following form : 


Know all men by these presents, that the Memphis and Little 
Rock Railroad Company, as reorganized, acknowledges itself indebted, 
and promises to pay to the bearer hereof, at the office of the Cen- 
tral Trust Company of the State of New York, in the city of New 
York, on the first dav of May, A. D. ——, one thousand dollars, in 
lawful money of the United States of America, with interest: from 
date at the rate of ten per centum per annum, payable semi-annu- 
ally, at the place aforesaid, on the first days of May and November 
of each year, upon presentation and surrender of the interest 
coupons thereto annexed as they severally fall due. This bond is 
one of a series of two hundred and fifty bonds of even date, each 
for one thousand dollars, numbered from. to 250, inclusive, of 
which fiftv mature on the first dav of May, in the vears 1879, 1880, 
ISS1, ISS2, and 1885. The payment of all which said bonds and 
interest Is secured by a mortgage or trust deed, bearing even date 
herewith, by which said company has conveyed all and singular 
Its charter, franchises, privileges, Immunities, and property of every 
character and description to Willlam S. Pierson, R. K. Dow, and 

Watson Matthews, in’ trust, to secure the payment of the 
11S) interest and principal of said bonds as they severally become 

due, Phis bond shall pass by delivery, and shall not become 
obligatory until authenticated by the signatures of two of the said 
trustees to the certificate on the back hereof. 

In witness whereof, the said railroad company, as reorganized, has 
caused this bond to be signed by its president, and its corporate seal 
to be hereto affixed, attested by the signature of its secretary, and 
has caused? the interest: coupons hereto annexed to be signed by its 
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treasurer, under and in conformity to said deed, this first day of May, 
A. D. 1877. 


President of the Memphis and Lattle Rock 
Railroad Company, as reorganized. 


Secretary of the Memphis and Little Rock 
Railroad Company, as reorganized. 


We, two of the trustees in the deed mentioned in the foregoing 
bond, & certify that this bond is one of the series of two hundred 
and fifty bonds secured by said deed. 


? 


7 rustees. 


Now, therefore,in consideration of the premises, and of the sum of 
one dollar to it paid by the parties of the second part, and to secure 
and make certain the payment of the several installments of princi- 
pal and interest of said bonds, as they severally become due and 
payable, the said party of the first part has bargained and sold, and 
by these presents does grant, bargain, sell, and convey unto the said 
parties of the second part, and to the surv ivor or survivors of them, 

as joint tenants, and not as tenants In common, all and singu- 
119 lar its charter granted by the act of Assembly of the State of 

Arkansas aforesaid, with all its rights, powers, privileges, im- 
munities, and franchises, and also all and singular its railroad, and 
rights of way and easements, from the west bank of the Mississippi 
river, in or near Hopefield, in Crittenden county, Arkansas, to Little 
Rock, in Pulaski county, Arkansas; the connections of said railroad 
with the Little Rock and Fort Smith railway, the Saint Louis, Iron 
Mountain and Southern railroad, its tracks, rails, ties, inclines, trest- 
les, depots, rights of way, leases, easements, i and privileges i in the city 
of Memphis, in the State of Tennessee, all rails, trestles, ties, tracks, 
side-tracks, switches, bridges, depots, stations, buildings, water tanks, 
machine-shops, car-hovses, engine-houses, warehouses, workshops, 
superstructures, engines, cars, wagons, machinery, tools, boats, wharf- 
boats, inclines, oil, fuel, supplies, and equipments that the said party 
of the first part now owns, or may hereafter acquire in the State of 
Arkansas or Tennessee, or elsewhere, and also all and singular all 
lands, real estate, property of every kind, real, personal, or mixed, 
all books of account, records, muniments, and evidences of title, and 
choses in action, which the party of the first part now owns or may 
hereafter acquire, wherever situate, and also all the incomes, rents, 
issues, tolls, profits, receipts, rights, benefits, and advantages had, re- 
ceived, or derived by the party of the first part from anv of the 
hereby conveyed premises, to have and to hold unto the said party 
of the second part, and to the survivor or survivors of them, as joint 
tenants, and to their assigns forever; and the party of the first part 
covenants with the party of the anomie part, and their assigns, that 
it is lawfully seized of the shove granied property, charter, and fran- 
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chises, has good right to convey the same in miss? Gi Sorin as it 

hereby does; thai. the same is free feam woumbhvance and that the 

title thereto it will warraut and defend against a'i lawful claims 
whatsoever. He 

But this conveyance is made upon the following trusts and condi- 
tions, and none other, to wit: | 

120 First. That so long as the party of the first part shall not 


make default in the payment of principal or interest of said - 


bonds, it shall retain the possession of all the property hereby con- 
veyed, and receive and enjoy the income thereof, and that until such 
default the party of the first part shall have the right to sell and 
convey, free from this trust, any and all of the lands hereby granted, 
not necessary or convenient to the operating of the said railroad, 
applying the proceeds thereof to the improvement and betterment 
_ of said railroad, its stock and equipments. 

Second. Said party of the first part will, from time to time, as in- 
curred, pay all charges, costs, and expenses of the parties of the 
second part, or either of them, incurred in or about the execution of 
the trust hereby reposed in them, and will indemnify and hold 
harmless the parties of the second part against all costs, charges, 
damages, and expenses which they, or either of them, may sustain, 
or be put to, in consequence of accepting this trust, or of anything 
which may be done or omitted to be done under it, saving only such 
damages as may be incurred by, or arise from, the culpable act or 
neglect of said parties of the second part. 

Third. In case default shall be made by the party of the first part, 
in the payment of any of the sums specified in the interest coupons 
annexed to said bonds, or in any of the principal sums specified in 
said bonds, and shal] continue for thirty days after the said sums, 
or any of them, become due and payable, then and thereupon the 
said principal sums in all said bonds specified shall immediately 
become due and payable, and thereupon the parties of the second 

art, upon the written request of the holders of a majority of said 
lias shall enter upon and take possession of all and singular the 
charter, franchises, and property hereby conveyed, and shall and 
may, on a day and at a place in the city of Little Rock, to be by 
them appointed, sell the same to the highest bidder for cash in hand; 
first, however, giving thirty days’ notice of the time, place, 

121 and terms of sale, by advertisement printed in a newspaper 
published in the city of Little Rock, and in a newspaper pub- 

lished in the city of New York; and the proceeds, after defraying 
the costs and expenses of this sale, they shall apply to the payment 
and discharge of all sums of principal and interest then due and 
unpaid on such bonds, and the residue they shall pay to the arty 
of the first part, or its assigns; and, in case of such sale, the said 
parties of the second part shall and may convey the property so sold to 
the purchaser, which deed shall convey all the title of the party of the 
first part to such property to the grantee therein; and, in case of 
such sale, the party of the first part hereby expressly waives and 
relinquishes all right to redeem such sold and conveyed property, 
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which it may or might have under the laws of the State of Arkan- 
Sits. | 

Fourth. In case either of the parties of the second part should 
die, or resign, or become for any reason unable to execute the trust 
of this deed, or any of them, then all the trusts of this deed ma 
and shall be executed by the survivors or survivor of them, and if 
all should die, resign, or become otherwise unable to execute the 
said trusts, or any of them, the holders of a majority of the said 
bonds may, by a writing under their hands, appoint another per- 
son or persons trustees of this deed, and all the trusts hereof shall 
and may be executed by the trustees so —— as fully as they 
might or could have been by the parties of the second part, or either 
of them, and with like effect. 

In testimony whereof, the said Memphis and Little Rock Rail- 
road Company, as reorganized, has caused this indenture to be signed 
by its president, and has. caused its corporate seal to be affixed 
thereto by its secretary, attested by its said secretary, this the first 


day of May, A. D. 1877. 
M. B. PRICHARD, 
President of the Memphis and Little Rock 
Railroad Company, as reorganized. 
3 JOHN W. GOODWIN, 
Secretary of the Memphis and Lnttle Rock 
! Railroad Company, as reorganized. 


122 Strate oF ARKANSAS, County of Pulaski: 


Be it remembered that on the first day of May, A. D. 1877, before 
me, Frank Strong, an acting and duly commissioned notary public 
within and for the county of Pulaski, in the State of Arkansas, per- 
sonally appeared M. B. Prichard, to me well known to be the person 
whose name appears subscribed to the foregoing deed, who, being 
by me first duly sworn, did make oath and say that he is the 
president of the Memphis and Little Rock Railroad Company, as 
reorganized ; that the foregoing deed was authorized to be executed 
by the stockholders of the said company and by the board of 
directors thereof, and that he signed the same as such president by 
order of the board of directors; and at the same time also appeared 
John W. Goodwin, to me well known to be the person whose name 
appears signed to the foregoing deed, who, being by me first duly 
sworn, did make oath and say that he is the secretary of the said 
company and the keeper of the corporate seal thereof; that the seal 
affixed to the foregoing deed is the seal of the said company; that 
he affixed it thereto by the order of the board of directors of said 
company, and that each severally stated that said deed was by said 
company executed for the considerations and purposes thérein. men- 
tioned and set forth. : 

In testimony whereof, I hereto set my hand as such notary 
public and affix the seal of my office, at the city of Little Rock, in 
the county of Pulaski aforesaid, this first day of May, 1877. 

(Signed) FRANK STRONG, 
Notary Public, Pulaski County, Ark. 
10—1120 | 
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123 : EXHIBIT O WITH ANSWER. 


R. K. Dow et al., Trustees, vs. M. & L. R. R. Co. 
General Mortgage. 


This indenture, made and executed this second day of May, 1877, 
by and between the Memphis and Little Rock Railroad Company, 
as reorganized, a corporation duly organized under the laws of the 
State of Arkansas, party of the first part, and William 8. Pierson, 
R. K. Dow, and Watson Matthews, party of the second part, wit- 
nesseth: That whereas the charter, franchises, and all other prop- 
erty of every kind, whether real or personal, belonging to the 
Memphis and Little Rock Railroad Company and to the Memphis 
and Little Rock Railway Company, as hereinafter more particularly 
described and set forth, was sold under a decree in chancery ren- 
dered by the United States circuit court for the eastern district. of 
Arkansas, in a certain cause therein pending, in which said William 
S. Pierson and others were plaintiffs, and the said Memphis and 
Little Rock Railroad Company, the Memphis and Little Rock 
Railway Company and others were defendants, which decree was 
rendered on the twenty-first day of November, 1876, said sale under 
said decree having been made on the twenty-seventh day of April, 
1877; and whereas at the said sale the said property was purchased 
by the said Pierson, Dow, and Matthews in the interest and for the 
use and benefit of the holders of the bonds issued by the said 
Memphis and Little Rock Railroad Company and the said Memphis 
and Little Rock Railway Company, said bonds having been issued for 

the purpose of raising money for the construction and equip- 
124 ment of the railroad hereinafter described, with an agree- 

ment on the part of the said Pierson, Dow, and Matthews, 
acting as trustees for the said bondholders, that any new company 
organized for the purpose of operating the said railroad should issue 
bonds of an equal amount to that represented by the said bonds of 
the said Memphis and Little Rock Railroad Company and of the 
said Memphis and Little Rock Railway Company, amounting in all 
to the sum of two millions six hundred thousand dollars, which 
bonds of such new company should be used in taking up the said 
bonds of the Memphis and Little Rock Railroad Company and of 
the Memphis and Little Rock Railway Company, given for money 
borrowed for the construction and equipment of the said railroad 
as aforesaid ; and whereas afterwards the said Memphis and Little 
Rock Railroad Company was duly reorganized under the laws of the 
State of Arkansas, under the name of the Memphis and Little Rock 
Railroad Company, as reorganized ; and whereas after the said re- 
organization of the said company it was resolved by the stock- 
holders of the said Memphis and Little Rock Railroad Company, 
as reorganized, that new ous for the sum above named should be 
issued for the purpose of taking up the said bonds of the said Memphis 
and Little Rock Railroad Company and of the said Memphis and 
Little Rock Railway Company, in accordance with the said agreement 
under which the said purchase was made, and should execute a 


7d 
mortgage on the property hereinafter mentioned for the purpose of 
securing said bonds, and in form as hereinafter made and declared ; 
and whereas afterwards, by a resolution of the board of directors of 
the said Memphis and Little Rock Railroad Company, as reorgan- 
ized, it was ordered that the president and secretary of said company 
issue the bonds and execute a mortgage on all the property herein- 
after named, on the terms and conditions hereinafter set forth, for 

the purpose of securing the ‘payment of the said bonds pf 
125 said atloeed company, as reorganized, according to their tenor 

and effect ; and whereas the’ said party of the first part has 
issued, or prepared for issue, for the purposes and by the authority 
aforesaid, twenty-five hundred and seventy-five bonds, of one thou- 
sand dollars each, which are numbered from 1 to 2275, inclusive, 
and one hundred bonds of two hundred and fifty dollars each, 
which are numbered from 2576 to 2675, inclusive, amounting in the 
aggregate to the sum of two millions six hundred thousand dollars, 
all bearing even date herewith, and all of like tenor, and substan- 
tially in the following form: 
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STATE OF ARKANSAS: 
Memphis and Little Rock Railroad Company (as reorganized). 


_-- Know all men by these presents, that the Memphis and Little 
~ Rock Railroad Company (as reorganized) acknowledges itself in- 
debted and promises to pay to . , or bearer, at the office 
of the Central Trust Company, in the city of New York, on the first 
day of July, A. D. nineteen hundred and seven, one thousand dol- 
lars of lawful money of the United States of America, with interest 
thereon from the first day of July, 1878, at the rate of four per : 
centum per annum until the first day of July, 1882, and at the rate 
of eight per centum per annum from July first, 1882, until the ma- | 
turity of this bond, payable at the times specified in the annexed 
coupons, on presentation and surrender at the office of the said 
- Central Trust Company of the interest coupons hereto annexed as 
they severally fall due. And the said railroad company hereby 
agrees with the holder of this bond that if default shall be made 
for sixty days in the payment of the interest coupons hereto an- 
nexed, that the principal sum of this bond shall immediately be- 
come due and payable. _ 7 
This is one of a series of twenty-six hundred and seventy- 
126 five bonds; twenty-five hundred and seventy-five, numbered 
from 1 to 2575, inclusive, are for one thousand dollars each, 
and one hundred, numbered from 2576 to 2675, inclusive, are for 
two hundred and fifty dollars each, amounting in the aggregate to 
twenty-six hundred thousand dollars, all of which bonds are se- 
cured by a mortgage or trust deed, bearing even date herewith, 
which has been duly executed by said company to William S. Pier- 
son, Watson Matthews, and R. K. Dow, as trustees, conveying to 
them, among other things, as more particularly set forth in said 
deed, the charter, franchises, road, rolling-stock, income, lands, and 
other property of said company. 
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This bond shall pass by delivery, and shall not become obliga- 
tory until authenticated by the certificate of a majority of said 
trustees. 

In witness whereof the said railroad company has caused this 
bond to be signed by its president, and caused its corporate seal to 
be hereto affixed, attested by the secretary, and has also caused the 
interest coupons hereto annexed to be signed by its treasurer under 
and in conformity to said mortgage this the second day of May, A. 
D. 1877. 


, Secretary. 
, President. 


On which said bond the following indorsement is made: “The 
undersigned, a majority of the trustees, hereby certify that this bond 
is one of a series amounting in the aggregate to $2,600,000, secured 
by mortgage or deed of trust within mentioned, dated May 2, 1877; 
said mortgage or deed of trust is made subject to a prior mortgage 
for $250,000.” And whereas said railroad company has determined 
to secure the payment of said bonds, with the interest thereon, in the 
manner herein provided: Now, therefore, the said Memphis and 

Little Rock Railroad Company, as reorganized, party of the 

127 ‘first part, in order to secure the due and punctual payment 
of the before mentioned twenty-five hundred and seventy- 

five bonds, and the accrued interest thereon, and for and in consid- 
eration of the premises, and of the sum of one dollar paid by the 
party of the second part to the party of the first part, the receipt 
whereof at and before the ensealing and delivery of these presents 
is hereby acknowledged, hath granted, bargained, sold, aliened, re- 
mised, conveyed, and confirmed, and by these presents doth grant, 
bargain, sell, alien, remise, convey, and confirm, unto the said Pier- 
son, Dow, and Matthews, party of the second part, as trustees and in 
trust, and their successor or successors, and his survivor or surviv- 
ors and assigns forever, all and singular the railroad and rights of 
way, from the west bank of the Mississippi river, in or near Hope- 
field, in the county of Crittenden, and State of Arkansas, to Little 
Rock, in the county of Pulaski, and State of Arkansas, with the 
connections of said railroad with the Cairo and Fulton railroad, 
and the Little Rock and Fort Smith railroad, and any railroad de- 
ots or rights of way in the city of’ Memphis, State of Tennessee, 
Cadena to said railroad company, and all rails, trestles, side- 
tracks, switches, depots, stations, buildings, water tanks, machine 
shops, car houses, engine houses, warehouses, workshops, super- 
structures, engines, cars, wagons, machinery, tools, boats, wharf- 
boats, inclines, oil, fuel, supplies, and equipments, which said rail- 
road company, party of the first part, now own or may hereafter 
acquire or become entitled to in the States of Arkansas or Tennes- 
see, or elsewhere, pertaining to the main line of said road from 
Memphis to Little Rock; and also all and singular all lands, real 
estate, property of every kind, real, personal, or mixed, books of ac- 
count, records, muniments, and evidences of title and choses in action 
which are now owned or may hereafter be acquired by said railroad 
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company, party of the first part; and also the charters, franchises, 
rights, privileges, and immunities, including the right of fran- 
128 _chise to bea corporation, which the said railroad company now 
own or possess, or may hereafter own or acquire in the States 
of Arkansas and Tennessee, or elsewhere; and also all the income, 
rents, issues, tolls, profits, receipts, moneys, rights, benefits, and ad- 
vantages had,.received, or derived by the said railroad company 
from its railroad or other property, or in any other way whatsoever ; 
to have and to hold all and singular the said premises, properties, 
and things and rights, and privileges, immunities, charters, and 
franchises, with their appurtenances hereby conveyed or intended to 
be conveyed to said party of the second part, their successor or suc- 
cessors, and his or their survivor or survivors, and assigns forever. 
And the said Memphis and Little Rock Railroad Company, as reor- 
ganized, hereby covenants with the party of the second part that it 
is lawfully seized and possessed of the said granted property, has 
good right to convey the same in manner and form as aforesaid, and 
that the same is clear of all incumbrances whatsoever, except the 
above described mortgage of the Memphis and Little Rock Railroad 
Company, and as hereinbefore recited, and that it will forever war- 
rant and defend the title thereto against all lawful claims whatso- 
ever: Provided, however, That this conveyance is upon the condi- 
tions following, to wit : | 
First. That so long as the said party of the first part shall not 
make default in the payment of: either principal or interest on any 
of the aforesaid bonds and coupons, as the same may respectively 
become due and payable, and shall faithfully perform the conditions 
of said bonds, aud the stipulations and conditions of this indenture, 
said party of the first part shall be entitled to retain the possession 
of the railroad and other property hereby conveyed, and receive and 
enjoy the income thereof. 
(Second.) And said party of the first part shall in each and every 
year after the year 1882 pay to said party of the second part, their 
survivor or survivors, successor or successors, for the time be- 
129 ing, such sum of money as shall be equal to the difference 
_ between the interest for each year, on all outstanding bonds 
secured by this mortgage, and the sum of two hundred and eighteen 
thousand dollars ; such sum to be paid on the first day of January, 
in each year, commencing on the first day of January, 1883, with 
the payment of ten thousand dollars, such moneys to be used by the 
trustees in the purchase of bonds secured by this mortgage at the 
lowest price at which they can be had, the bonds so purchased and 
all coupons attached thereto to be carefully cancelled by the trustees 
and returned to the company. And said party of the first part fur- 
ther agrees to pay to said trustees, or such trustee as shall take the 
active management of said sinking fund, one per centum of the par 
value of the bonds bought in and canceled by them, which shall be 
received as compensation therefor. 
(Third.) And it is further agreed that in case the party of the first 
part shall fail or neglect to comply with this provision for the pur- 
chase of the said bonds, then the said party of the second part, their 
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survivor or survivors, successor or successors, Shall have the same 
right to enter upon, or sell and convey the property herein con- 
veyed, that they would have under the terms of this conveyance in 
case of the non-payment of the interest or principal of the said 
bonds in every respect whatever. 

Fourth. Said railroad company, as reorganized, will, from time to 
time, as incurred, pay all charges, costs, expenses, and compensation 
of the said party of the second part and their successor and succes- 
sors, or survivor or survivors, in or about, or for the execution of 
said trust, and will in all things keep the said trustees or their suc- 
cessors fully indemnified and saved harmless of, from, and against 
all costs, damages, charges, and expenses which said trustees or their 
successors may sustain or be put to in consequence of accepting this 
trust, or of anything which may be done or omitted to be done 

under it, saving only such damages as may arise from any 
130 culpable act or neglect of said trustees. And said railroad 

company, party of the first part, will cause this deed to be 
duly recorded in all proper places, and will do whatever else may 
be necessary or proper to give full effect to this conveyance. 

Fifth. In case of default for the space of sixty days shall be made 
in the payment of anv of said interest coupons, or of the principal 
sum of any of said bonds, as they shall respectively fall due, the said 
party of the second part, their successor or successors, and his or 
their survivor or survivors, on the written request of one-third, in 
interest, of the holders of said bonds, by themselves or by their 
agent thereto duly authorized, either of said trustees being compe- 
tent to act as the agent of the other trustees, upon being furnished 
with funds for expenses and being suitably indemnified against risk 
and loss, may and shall enter in and upon and take possession of and 
operate all and singular the,said railroad and all other property— 
real, personal, or mixed—hereinbefore conveyed or intended to be 
conveyed, and take and receive the income and profits thereof, and 
may and shall sell all and singular said railroad and lands and all 
other property—real, personal, or mixed—with all the charters, 
rights, privileges, immunities, franchises, and choses in action of 


said railroad company, party of the first part, hereinbefore conveyed | 


or intended. to be conveyed, and execute and deliver to the pur- 
chaser or purchasers deeds and conveyances which shall vest in such 
purchaser or purchasers all the. estate, right, title, and interest, 
whether legal or equitable, of said party of the second part, and of 
said railroad company, party of the first part, in fee-simple, absolute, 
free of equity, or redemption of, in, or to said railroad lands, prop- 
erty, charters, rights, privileges, immunities, and franchises, and 
every part and parcel thereof, and said deeds and conveyances shall 
forever bar and estop said railroad company, party of the first part. 
: And the said party of the first part hereby covenants and 

131 agrees that said party of the second part, their successor or 
successors, and his or their survivor or survivors may make 

said sale, as aforesaid, in the city of Little Rock, or in any town on 
the line of their said railroad, and with or without entry on said 
conveyed’ premises, and may make said sale, as aforesaid, by or 
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through his or their agent or attorney-in-fact, with the same force 
and effect as if made by him or them in person or through their 
proper officers. 

And the said party of the first part hereby waives the benefit of 
any stay, extension, appraisement, or valuation laws which may now 
or hereafter exist; but before any sale shall be made notice of such 
intended sale shall be published once in each week for not less than 
four consecutive weeks, in one newspaper in the city of Little Rock, 
Arkansas, and in one newspaper published in the city of Memphis, 
Tennessee. : 

And the said party of the first part hereby covenants and agrees 
that said party of the second part may adjourn said sale as many 
times and for such length of time as they see fit, and any sale made 
on an adjourned day shall be of the same force aud effect as if made 
on the day first appointed. 

And the proceeds of such sale, if made for cash, after paying the 
costs, charges, and expenses of the said party of the second part or 
their successors, and of their or his agents or attorneys-at-law or 
in fact, incurred in and about the said trust,and the said foreclosure, 
sale, and conveyance, shall be distributed pro rata to the holders of 
the bonds without regard to priority of issue and coupons secured 
by this trust; but neither in the case of a sale for money, nor in the . 
case of any other sale, judicial or otherwise, shall any of the coupons 


or interest warrants from -said bonds be entitled to or share any of 


the proceeds of such gale unless the same are held and owned by the 
actual holders and owners of the bonds to which said coupons were re- 
spectively attached at the issue of said bonds. And it is expressly 
agreed that such coupons as may be held by any other person 
132 than the actual owner or holder of the bonds to which they 
were respectively originally attached shall be considered 
merely as an unsecured promissory note of said railrcad company, 
and shall not be entitled to the security of this deed of trust. And 
any surplus, after any sale for money and after making full payment 
and satisfaction of all the aforesaid bonds, coupons, and interest, and 
the costs, charges, and expenses, as aforesaid, shall be paid over to 
the party of the first part. 
Sixth. And it is further covenanted and agreed by and between 
the parties hereto that in case of a sale, whether judicial or otherwise, 
of said premises embraced in this mortgage, the amount of the bid 
or purchase-money on said sale may be paid and satisfied in whole 
or In part by the outstanding bonds or coupons save the detached 
coupons aforesaid, or any of them secured hereby, and said bonds 
and coupons shall be received in whole or in part payment and sat- 
isfaction by said trustees, their successor or successors, or his or their 
survivor or survivors, according to their value, to be ascertained and 
determined by the net amount arising from said sale. 
And it is further covenanted and agreed by and between the 
parties hereto that in case of any sale, judicial or otherwise, of the 
remises embraced in this mortgage, and the holders of a majority 
in interest of the then outstanding bonds secured by this mortgage, 
shall, in writing, request the said trustees, or their successor or suc- 
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cessors, or his or their survivor or survivors, so to do, they or he is 
authorized to purchase the premises embraced herein for the use 
and benefit for the holders of the then outstanding bonds and cou- 
pons secured by this mortgage. And that kaving so purchased said 
premises, the right and title thereto shall vest in said trustees, and 
no bondholder shall have any claim to the premises or to the pro- 
ceeds thereof, except for his pro rata share of the proceeds of said 

remises, as represented in a new company or corporation, to 
* formed by a majority in interest of said bondholders, for 
the use and benefit of the holders of the bonds secured 
hereby. oe 

And whenever the holders of a majority of said bonds shall have 
organized a new company or corporation for the use and benefit of 
all the holders of the bonds secured by this mortgage, said trustees, 
or their successor or successors, or his or their survivor or survivors, 
shall reconvey the premises so purchased by him or them to said 
new company or corporation. 

And it is further agreed that said trustees, or either of them, may 
resign and discharge themselves of this trust on publishing notice 
of such intention to resign in a newspaper published in the city of 
New York, at least thirty days before such resignation, filing a copy 
of such resignation with the clerk of the county of Pulaski, in the 
State of Arkansas, and leaving such resignation with the president 
or secretary of said Memphis and Little Rock Railroad Com- 
pany, as reorganized, and that the circuit court of the United States 
for the eastern district of Arkansas, in case of the death, resigna- 
tion, or removal of any trustee, on a petition of one-third of the 
holders of the then outstanding bonds secured by this mortgage, 
shall appoint a successor or successors in such trust; and the said 
trustee or trustees so appointed shall thereupon become vested with 
all the powers, authorities, and estates granted to or conferred upon 
said party of the second part by these presents, and all the rights 
and interests requisite to enable them to execute tlie purposes of 
this trust without any further assurance oi conveyance. 

Seventh. And the party of the first part hereby agrees that said 
party of the second part, their successor or successors, or his or their 
survivor or survivors, may — and employ at .the expense of 

attorneys, counsellors, agents, clerks, 
cashiers, bookkeepers, engineers, or other agents as may be reason- 
ably necessary in the execution of any of the trusts herein 
134 __i or hereby declared or created, and may 4ix their compensa- 
tion, and shall not be answerable for the defaults or other 
misconduct or neglects of such attorneys, counsellors, cashiers, clerks, 
bookkeepers, engineers, or other agents, unless chargeable with cul- 
pable negligence in their selection ; and further, that neither of 
said trustees shall be answerable for the acts, omissions, or defaults 
of his associate or associates, nor shall either of them, or their suc- 
cessor or successors, or survivors or survivor, be responsible for any- 
thing short of gross negligence or willful defaults in the discharge 
of his duties. : 
And the party of the first part hereby declares and agrees that 
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where the words “trustee” or “trustees,” or “party of the second 
part,” are hereinbefore mentioned it shall mean and be construed to 


_ mean the party of the second part and their successor or successors, 


whether named in this indenture or appointed by the court, and his 
or their survivor or survivors and assigns. 

And said party of the first part further agrees that the lithograph 
signature of its treasurer upon the coupons attached to the bonds 
hereinbefore mentioned shall be deemed the written signature of its 
said treasurer, and of equal force and effect. 

In witness whereof, the said Memphis and Little Rock Railroad 
Company, as reorganized, hath caused this indenture to be subscribed 
by its president and secretary and treasurer, and hath caused its 
corporate seal to be hereunto affixed on the second day of May, 1877. 

(Signed) M. B. PRICHARD, President. — 
[sEAL.] (Signed) JOHN W. GOODWIN, 
Secretary and Treasurer. 


Witness: 


1385 STATE oF ARKANSAS, a 
County of Pulaski, 


On this day, before me, a duly appointed, commissioned, and quali- 


_ied notary public in and for said county, came M. B. Prichard and 


John W. Goodwin, to me well known as the persons executing the 
foregoing deed; and the said M. B. Prichard, being by me duly sworn, 
made oath that he is the president of the Memphis and Little Rock 
Railroad Company, as reorganized, and that the seal of said com- 
pany thereto attached is the genuine seal of the said company, and 
that the same was duly attached to the said deed by his direction, 
and in his presence, on this day; and the said John W. Goodwin, 
being duly sworn, made oath that he is the secretary and treasurer 
of said Memphis and Little Rock Railroad Company, as reorganized, 
and that the said seal is the genuine seal of the said company, and 
that the same was duly attached to the said deed in his presence on 
this day, and both the said M. B. Prichard and the said John W. 
Goodwin acknowledged that they had respectively executed the said 
deed in their official capacity as such president and secretary and 
treasurer for the consideration and ‘purposes therein mentioned and 


set forth. 
(Signed) M. B. PRICHARD, President. 
[seaL.] (Signed) JOHN W. GOODWIN, 
Secretary and Treasurer. 


Sworn to and subscribed before me. 
Witness my hand and cfficial seal at the city of Little Rock, this 
second day of May, 1877. 
(Signed) FRANK STRONG, , 
Notory Public. 


_ Note.—The foregoing deed of trust is recorded in— 


* Pulaski county, Record Book A B 6, page 178, May 3, 1877. 


ey Bale 
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Lonoke county, Record Book J, page 275, May 8, 1877. 


St. Francis county, “ U, 131, etc., May 21, 1877. 

Cross county, . D, “39 to 50, May 24, 1877. 
Prairie county, 5s D, es 30 to 37, May 11, 1877. 
Woodruff county, “ F, “ 388 to 367, May 15, 1877. 
Monroe county, - wee F, “401 to 415, May 19, 1877. 
Lee county, . F, “ 305 to 314, May 28, 1877. 


Crittenden county, - S, “ 183 to 191, May 30, 1877, 
Shelby Co., Tenn., - ‘119, “42 to 54, June 16,1877 
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This indenture, made by and between the Memphis and Little 
Rock Railroad Company, as reorganized, a corporation duly organ- 
ized under the laws of the State of Arkansas, party of the first part, 
and William S. Pierson, R. K. Dow, and Watson Matthews, party of 
the second part, witnesseth: | 

That whereas the said party of the first part executed to the said 
party of the second part its certain deed of mortgage, dated on the 
second day of May, 1877, and by inadvertence there was omitted 
from the said mortgage the following clause, that is to say, “ that so 
long as the party of the first part shall not make default in the pay- 
ment of principal or interest of said bonds, it shall retain possession 
of all the property hereby conveyed, and receive and enjoy the in- 
come thereof; and that until such default the party of the first part 
shall have the right to sell and convey, free from this trust, any and 
all of the lands hereby granted not necessary or convenient to the 


operating of the said railroad, applying the proceeds thereof to the | 


improvement and betterment of said railroad, its stock, and equip- 
ments ;” | | 

And whereas none of the bonds mentioned in the said mortgage 
have as yet been issued, and it is desired to correct the said omission : 
It is now agreed between the parties hereto that the clause thus omit- 

ted from the said mortgage shall form a part thereof, with the 
137 same effect, to all intents and purposes, as if it had been in- 
corporated in the said mortgage immediately before the 

attesting clause of said mortgage; and, in order that all persons in- 
terested may have notice of this amendment, it is further agreed that 
this indenture shall be recorded in the several counties in which the 
lands mentioned in said mortgage lie, and that there shall be an 
indorsement on each of the said bonds to be secured by the said 
mortgage a reference to this indenture. | 

In testimony whereof the said Memphis and Little Rock Railroad 
Company, as reorganized, hath caused this indenture to be subscribed 
hy its president and secretary and treasurer, and hath caused its cor- 
porate seal to be hereunto affixed, on this twenty-sixth day of Sep- 
tember, in the year of our Lord 1877. 

[ SEAL. ] (Signed) M. B. PRICHARD, President. 
JOHN W. GOODWIN, 

Secretary and Treasurer. 
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STATE OF ARKANSAS, \ we 
County of Pulaski, j°"° 


On this day, before me, a duly appointed, commissioned, and 
qualified notary public in and for said county, came M. B. Prichard 
and John W. Goodwin, to me well known as the persons executing 
the foregoing deed, and the said M. B. Prichard, being by me duly 
sworn, made oath that he is president of the Memphis and Little 
Rock Railroad Company, as reorganized, and that the seal thereto 
attached is the genuine seal of said company, and that the same was 
duly attached to the said deed by his direction and in his presence 
on this day; and the said John W. Goodwin, being duly sworn, 

made oath that he is secretary and treasurer of said Memphis 
138 and Little Rock Railroad Company, as reorganized, and that 

the said seal is the genuine seal of the said company, and that 
the same was duly attached to the said deed in his presence on this 
day; and both the said M. B. Prichard and the said John W. Good- 
win acknowledged that they had respectively executed the said deed 
in their official capacity as such president and secretary and treas- 
_— for the consideration and purposes therein mentioned and set 
forth. | 

Sworn to and subscribed before me. 

“Witness my hand and official seal as such notary public, at the 
city of Little Rock, on this twenty-sixth day of September, 1877. 
[sEAL.]) (Signed) J. D. DARDEN, 
Notary Public, Pulaski County, Ark. 
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In the Circuit Court of the United States for the Eastern District of 
Arkansas. 


R. K. Dow, Watson MatrHews, and CHARLES Moran, Trustees, 


! v. 
THE MEmMPHIS AND LITTLE Rock RAILROAD CoMPANY, as reorganized. 


To the honorable judges of said court : 
For your information your receiver makes the following state- 


ments: It appears from the books of the defendant, which have 


come to his hands as receiver, that on the 27th day of March, 1884, 
defendant had in its treasury in money the sum of $42,123.68. 

It further appears that after the 27th day of March, and prior to 
the 11th day of April, on which day this receiver was appointed, it 
paid out on vouchers for the month of March $46,458.16. ‘ 

‘The amount of money in the.treasury of the defendant upon the 
day on which your receiver took possession, and which was delivered 
to him upon the order of the court, was $32,216.20. 

Respectfully, RUDOLPH FINK, Receiver. 


Endorsed: Filed April 25, 1884. 
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140 In the Supreme Court of the United States. 


THE MempHis AND LitTLE Rock RAILROAD COMPANY, as 
reorganized, Appellant, | 
v. : . > No. 1120. 
R. K. Dow, Watson MatTTHEws, and CHARLES MORAN, 
as Trustces, Appellees. 


and 


R. K. Dow, Watson MatTrHEws, and CHARLES MORAN, 
as Trustees, Appellants, | 
v. No. 1184. 
THE MEMPHIS AND LITTLE Rock RaILRoAD COMPANY, of 
reorganized, Appellees. 


In the above causes it is agreed by the parties herein that there is 
a diminution of the record, and that. such diminution could be sup- 
plied and the record made complete by certiorari. 

It is further agreed and stipulated that the annexed papers printed 
and written are true copies of papers filed in said cause and marked 
as indicated, and which were part of the record thereof, and all of 
which papers were, through error, omitted by the clerk in makin 
up the transcript of the record’in these causes. “ 

It is further stipulated and agreed that suggestion of diminution ~ 
of the record and issue of certiorari be and they are hereby waived, 
and in lieu thereof the papers hereto attached shall be made and con- 

sidered a part of the record of these causes as though the same 
141 we been duly copied and certified by the clerk of the court 
elow. 

Further it is agreed and stipulated that the record heretofore filed 
in this court with the papers hereto attached and herewith filed do 
make a true, perfect, and complete transcript of the record in this | 
cause as it was in the court below, except the papers referred to in 
agreement of counsel, ‘p. 49 of printed transcript, and all errors and 
omissions of the clerk in the court below and in his certificate to the 
record are hereby waived, and that these causes may be heard and 
decided upon the record as hereby amended and completed. 

THE MEMPHIS & LITTLE ROCK RAILROAD 
COMPANY, AS REORGANIZED, 
| By B. C. BROWN, Gen Counsel. 
R. K. DOW eEt-At.,, 
Appellants and Appellees, 
By U. M. ROSE, Sol. 
Feb. 28, 1885. | | 


Endorsed on cover: Supreme Court U. S. 1884, October term. 
Nos. 1120 & 1184. The Secapiie & Little Rock R. R. Co., app’t, vs. 
Robert K. Dow e¢ al., and Robert K. Dow e al., app’ts, vs. The Mem- — 
phis & Little Rock R. R. Co., as reorganized. Stipulation waiving 
writ of certiorari & amending record. Filed March 14, 1885. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, .18387. 


No. 125. 


THE MEMPHIS AND LITTLE ROCK R. R. CO. (AS REOR- 
GANIZED), APPELLANT, | 


Us. 


ROBERT K. DOW ET AT., TRUSTEES. 


No. 165. 


om, 


ROBERT K. DOW ET AL, TRUSTEES, APPELLANTS, . 


US. 


THE MEMPHIS AND LITTLE ROCK R..R. CO. 
(AS REORGANIZED). 


INDEX. 
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MEMPHIS & LITTLE ROCK R. R. CO., &¢., VS. R. K. DOW ET AL. 


1 Opinion by Brewer, Circuit Judge. 


In the Circuit Court of the United States for the Eastern District of 
Arkansas. April Term, 1884. 


R. K. Dow e¢ al., Trustees, Complainants, 
v. 


THe MempHiIs AND LitrLe Rock R. R. Co., as Reorganized, De- 
fendant. 


On defendant’s motion to modify the order appointing the receiver. 


U. M. & G. B. Rose, attornevs for plaintiff; B.C. Brown, attorney 
for defendant. 


The defendant’s mortgage in terms conveyed “all the income, 
rents, issues, tolls, profits, receipts, moneys, rights, benefits, and ad- 
vantages had, received, or derived by the said railroad company 
from its railroad or other property orin anyother way whatsoever.” 

There was also in the mortgage a stipulation for the retention of 
possession by the mortgagor until default of the payment of interest. 

On April 15th a receiver was appointed and the defendant was 
required by the order of this court to deliver to hit all its property, 
including therein the moneys then on hand. At that time it had 
in its possession $32,216.20. 

Thereafter the defendant moved to strike from the orderso much 
as required it to deliver to the receiver these moneys. 

It is admitted that these moneys were derived solely from the 

operation of the road and the use of the-mortgaged property. 
2 This, therefore, is the question presented: Could the mort- 

gagor, having in his possession unexpended earnings of the 
mortgaged property, be compelled to turn those earnings over for. 
the benefit of the mortgagee. | 

The general proposition is of course beyond dispute that when a 
mortgagee allows a mortgagor to remain in possession after default 
the latter takes the rents and profits to his own use, and the former 
cannot require him to account therefor nor recover them from him. 

It were mere affectation of learning to go into any extended inves- 
tigation of this question. The doctrine is. fully stated in Jones on 
Mortgages as follows: So long as the mortgagor is allowed to re- 
main in possession he is entitled to receive and apply to his own use 
the income and profits of the mortgaged estate. He is not liable 
for the rent; his contfact is to pay interest and not rent, 

Although the mortgagee may have the right to take possession 
upon a breach of the condition, if he does not exercise the right he 
cannot claim the profits. Upon a billin equity to obtain foreclosure 
and sale he may in proper cases apply for the appointment of a re- 
ceiver to take for his benefit the earnings of the property. - 

If he neglect to do this the final decree, if silent upon this sub- 
ject, does not affect the mortgagor’s possession or right to the earn- 
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ings in the meantime. The sale under the decree, except where 
statutes provide otherwise, wholly divests him of title, and conse- 
quently of right to possession. 

These principles are the same whatever be the subject of the 
mortgage. Although the mortgage be given by a railroad company 
and by its terms includes not only its property and franchises, but 
also the tolls, rents, and profits to be had, gained, or levied there- 
from, but it is implied from the mortgage that the company isto 
hold possession and receive the earnings of the road until the 

mortgagees take it or the proper judicial authority should 
3 interpose. The possession, so long as it is continuous, gives 

the right to receive the income of the road and to apply it 
to the general purposes und debts of the company. 

So long as the company is allowed to receive the income of the 
road it is within its discretion to decide what should be done with 
it. The mortgage does not affect the application of it. If the mort- 
gagees want it they must take possession of the road or, pending a 
bill to foreclose the mortgage, apply for the appointment of a receiver. 
Upon the appointment of a receiver he cannot maintain a suit to 
recover earnings of the road in the hands of an agent which accrued 
before the receiver’s appointment. 

“In like manner if the mortgage be of leasehold premises and the 
mortgagor hold over after breach of the condition the law does not 
imply an obligation on his part to pay rent previous to an entry by 
the mortgagee.” Section 670. 3 

“The mortgagor while in possession is entitled to the rents. So 


long as the mortgagor is allowed to remain in possession without an 
actual entry by the mortgagee, although there has been a breach of 


the condition of the mortgage, he is entitled to receive the rents and 
profits to his own use and is not liable to account for them to the 
mortgagor. If the premises are under lease the right of the mort- 
gagor in possession to the rents is the same whether the lease was 
made before or after the mortgage. He may lawfully receive the 
rents until the mortgagee interferes and he receives them to his own 
absolute use and not for the use of the mortgagee.” Section 771. 
See also the following authorities cited by counsel for the defend- 
ant: 
2nd Washburn on Real Property, 156. 

Higgins v. Building Company, 2nd Atkyns, 107. 
Mead v. Orrery, 3 Atkyns, 240. 
4 Colmon v. St. Albans, 3rd Vesey, Jr., 25. 

Hughes v. Edwards, 9th Wheat., 500. 

Wilder v. Houghton, Ist Pick., 87. 

Bank v. Reid, 8th Pick., 461. 

Mayo »v. Fletcher, 14th Pick., 525. 

Field v. Swan, 10th Metcalf, 112. 

Chase v. Palmer, 25th Main., 341. 

Lang v. Wade, 70th Main., 358. 


This being the general doctrine, I do not think the use of the 
word “ moneys” enlarges the right of the morigagee, and if a mort- 
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gage of the income and earnings does not convey past income and 
earnings a mortgage of moneys will not convey such moneys as are 
simply income and earnings. 

Such words as these, income, earnings, moneys, are prospective 
and not retrospective in their operation. The case of Nayes v. Rich, 
52nd Main., 115, is in point. 

In that case the plaintiff had been appointed receiver of a railroad. 
The defendant had been superintendent and had moneys in his 
possession which had accrued from running the road. The mort- 
gage conveyed, among other things, the income. The _ plaintiff 
sought to recover this money. The court says: “ The right of the 
plaintiff cannot extend beyond the property mortgaged, and the 
right of the receiver must necessarily have the saine limitation. 
* * * It will hardly be contended that while mortgagors remain 
in nossession they can be compelled to pay the rents and profits of the 
property to the mortgagees, and yet that is just what is attempted 
in the case at bar. No one had ever rightfully taken possession 
under the mortgage until it was done by the receiver, in March, 
1860. The money in the defendant’s hands accrued from the earn- 

ings of the road prior to that time. The mortgage did not 

5 attach to it. Therefore it was not embraced in the subject- 
F matter of the suit in equity, and the receiver was not entitled 
to it.’ 3 
~ See also Railroad Co. v. Cowdry, 11 Wallace, 482. 


In Gilman v. The Telegraph Co., 91 U. S., 615, the contest was 
between a general creditor of a railroad company and the mortgagee 
as to moneys in possession derived from the operation of the road, 
and the rights of the creditor were held paramount. 

The court, by Swayne, justice, thus states the law: “A mortgagor 
of real estate is not liable for rent while in possession. (2nd Kent 
Com., 171.) He contracts to pay interest and notrent. In Chinnery 
v. Block, 3rd Douglas, 391, the mortgagor of a ship’sued for freight 
earned after the mortgage was given but unpaid. Lord Mansfield 
said: Until the mortgagee takes possession the mortgagor is owner 
to all the world and is entitled to all the profit made. It is clearly 
implied in these mortgages that the railroad company should hold 
possession and receive the earnings until the mortgagees should take 
possession or the proper judicial authority should interpose. Posses- 
sion draws after it the right to receive and apply the income. 
Without this the road could not be operated and no profit could be 
made. Mere possession would have been useless to all concerned. 


The right to apply enough of the income to operate the road will 


not be questioned ; the amount to be so applied was within the dis- 
cretion of the company; the same discretion extended to the surplus; 
it was for the company to decide what should be done with it. In 
this condition of things the whole fund belonged to the company 
and was subject to its control. It was therefore liable to the cred- 
itors of the company as if the mortgagor did not exist; they in no- 
wise affected it.” 
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In: Bridge Co. v. Heidelbach, 94 U. S., 800, there was a similar 
controversy with the same result, and in that the court says: “ The 
mortgage could have no retrospective effect as to previous 
6 income and earnings. The bill of the trustees does not affect 
the rights of the parties. It is an attempt to extend the 
mortgage to what it cannot be made to reach. Such a proceeding 
does not create any new right; it can only enforce those which exist 
already. The bill of the trustees is as ineffectual as if the fund were 
any other property, real, personal, or mixed, acquired by the mort- 
gagee aliunde, and never within the scope of the mortgage.” 
See also Kountze v. Omaha Hotel Co., 107 U.S. 


It is true in the cases from 91st and 94th U. S., supra, the contest 
was between a creditor of the mortgagor and the mortgagee, but if 
the income, the moneys, passed by the mortgage then, of course, the 
rights of the mortgagee must have been adjudged paramount, for in 
both cases the lien of the mortgage was prior to that of the judgment ; 
so when the coyrt held that the judgment had preference it clearly 
affirmed that the mortgage did not cover the moneys. In the case 
from.52 Maine, supra, no rights of a creditor had intervened, and the 
question was solely between the mortgagee and the mortgagor. 

Suppose in this case the mortgagor were an individual instead of 
a corporation, and that he had in his pocket at the time of the ap- 
pointment of the receiver moneys which he had received from the 
operation of the road, would it not seem a strange order to compel — 
him to pay over such moneys to the receiver? Could such an order 
be entered without, in effect, making him responsible for profits, in- 
come, moneys received, and if he is liable for-any of them is that 
liability limited to the amount which he has failed to expend? If 
the is liable at all why is he not liable for all the profits, income, and 

Jmoneys received? It would seem that no just discrimination could 
.be made, and that the addition of the word “ moneys ” in the mort- 
‘gage does not mean anything beyond the words “ income and profits, 
tolls and rents,” and must like them be adjudged to have simply a 

prospective operation. 2 | 
7 [tis true that there is a large equity in favor of turning 

over this money to the receiver, besause the court by other 
provisions of its order required the receiver to pay certain past in- 
debtedness of the company; but such provisions flow from the 
mere discretion of the chancellor and cannot be made the basis of 
invading the absolute right of the mortgagor. If the rents, the 
profits, the income received by the mortgagor prior to the taking 
possession were his absolutely and he not liable to account for what - 
he has received, and that such is the law seems to be settled by the 
authorities, I cannot think the rights of the parties are at all changed 
by the addition of the word “ moneys.” Of course, that term would 
have operation distinct from the word income if there should chance 
to be in the possession of the mortgagor moneys received from the 
sale of rolling stock, lands, or other tangible property. My conclu- 
sion, therefore, is that, notwithstanding the term ‘“ moneys” is used 
in this mortgage, moneys which are in the possession of the mort- 
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gagor and received solely from the prior operation of the road 
belong absolutely to him and cannot be appropriated by the mort- 


gagee. 

Again, it’ is insisted that inasmuch as the application ‘for a 
receiver was made some days before the appointment and on appli- 
cation of the defendant the hearing of the application was postponed 
and the status quo preserved by the following order: “It ig now 
ordered that both parties have leave until the 7th of April next to 
file printed briefs on the motion for the appointment of a receiver 
herein; and it.is further ordered that the defendant, until further 
order herein, hold the property mentioned in the bill herein subject 
to the order of the court; and the defendant has leave to plead, an- 
ype ey demur to the bill of complaint herein on the 7th, day of 
April.” : 

aad as it further appears that on the day this order was made the 
defendant had on hand $42,123.68, and had between that time and 

the appointment of the receiver paid out $46,458.16, it ‘is ap- 
8 parent that the money on hand was in fact money earned 

during the pendency of this motion and while the directors 
of the defendants were, in effect, receivers of this court. | 

I do not think this claim can be sustained, because the moneys 
paid out were paid out for the operating expenses, and could more 
properly be charged to the earnings of the road during that time 

Ahan to those funds accumulated at the time the first order was made. 
~ In fact, the mortgagee is benefited by the action of the company, for 
at the time the application was first made it had $46,000.00 on hand 
which it could have used as it saw fit, and which, to the amount of 
$14,000.00, it has expended in the payment of those debts, which, by 
the final order appointing the receiver, were chargable on the future 
earnings of the road, and to that extent postponed the mortgagees. 
Still, again, it is insisted that certain judgment creditors have inter- 
vened, and the court is asked to turn this money over to the inter- 
veners instead of back to the company. 

Doubtless in the hands of the company it can be reached by cred- 
itors, but I think the right of the corporation to prefer its creditors 
should not be defeated by the action of the court in taking in the 
first instance moneys into its possession which ought properly to 
have been left with the company. 

In this equitable suit to foreclose a mortgage it is not the province 
of the court to determine what creditors the company should pay 
with such moneys or property as do not fall within the terms of the 
mortgage, and which should have been left within the absolute 
dominion of the debtor, subject to its own appropriation or to seizure 
by creditors in the ordinary processes of the law. seen 

I think, therefore, the motion-of the defendant should be sustained 
- ay moneys returned to the company defendant, and it is so or- 

ered. | , 


(Indorsed :) Filed July 9th, 1884. Ralph L. Goodrich, clerk, by 
W. P. Feild, D. C. 
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9 In the United States Circuit Court for the Eastern District of 
Arkansas. a 


Dow eé al. 3 
| Vv. 603. 
THE MEMPHIs AND LITTLE Rock RAILROAD COMPANY. J - 


CALDWELL, Jd.: 


I dissent from the judgment of the court on the motion to strike 
out that portion of the order in this case which requires the com- 
pany to turn over its moneys on hand derived from the operation of 
its road. ree 

The money was turned over to the receiver with the other prop- 
erty included in the mortgage and is now in the hands of the 


_ receiver. 


The order requiring the company to turn over the mortgaged 
property follows the language of the mortgage ; it is neither broader 
nor narrower. In effect, therefore, the motion is one to strike an 
important clause out of the mortgage, viz., all that relates to the in- 
come and earnings of the road and the money of the company on 
hand. e . ; 

1 think the order was properly framed in the language of the 
mortgage and that the receiver is entitled to all the property and 
money covered by the mortgage which was in the possession of the 
company at the date of the order, and upon which no third party 
had acquired any lien. The Gilman and Heidelbach cases (91 an 
94 U.S.) are not in point. | 

Here the controversy arises between mortgagor and mortgagee. 

The money was earned and came into the possession of the com- 

pany after the bill for a receiver was filed. 
10 The operating expenses of the road for the period during 
which this money was earned were not paid by the com- 
pany, and these expenses, together with all liabilities incurred by 
the company for a much greater period, the receiver is required to 
ay. 
. The company by its answer confesses its insolvency. 
Judgments have been obtained against the company on _ interest 


coupons cut from the first-mortgage bonds and executions have 


been. issued on these judgments, and the plaintiffs in the judgments 
claim the money should be paid to them, pr to the marshal to be 
applied on their executions, in case it is held that it is not properly 
in the hands of the receiver; but they do not contest the right of 
the receiver. 

On this state of facts the receiver is the proper custodian of the 
fund, and it should be treated’ as part of the mortgaged estate and 
administered accordingly. In the language of Judge Bradley in N. 
C. R. R. Co. v. Drew, 3 Wood, C. C. R., p. 712, “ It isas much a part 
of ry mortgaged premises as are the rails or the cross-ties of the 
road.” 
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I am satisfied that when a railroad company mortgages its in- 
come, earnings, and moneys that as between the company and its 
mortgagee upon a bill filed by the mortgagee for default in payment 
of the mortgage debt and for a receiver the mortgage is effectual to 
pass the right to the money derived from the operation of the road 
in the treasury of the company unappropriated, and upon which no 
| third party has acquired any legal or equitable claim at the date of 
| the order appointing the receiver. 

If on the facts of this case the receiver is required to return this 
money to a confessedly insolvent company then the provisions of 
the mortgage relating to the earnings and income and moneys are 
nugatory. | : 
The bill in this case is in effect one for specific performance. 

11 It resolves itself down to this question: Is it competent for 
a railroad company by contract to give its creditors a right 
_ to or lien upon the income and earnings of its road and its earnings 
} which will be effectual against the company in equity, when such 
is) earnings and income are actually in its treasury unappropriated, 
and upon which no third party has acquired any claim or lien, and 
when the company is insolvent and has not paid the operating ex- 
penses of its road for the period during which the money was 
earned ? 

When a court of equity on a bill filed for specific performance ‘of 
such a contract gets possession of the money will it return it to the in- 
solvent company upon the ground that it is not bound by its contract ? 
I think not. The company is estopped by its deed from setting up 
a claim to the money. 
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12 UNITED STATES OF AMERICA, 
4 Eastern District of Arkansas : 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and 
holden on Monday, the 14th day of April, anno Domini one thou- 
sand eight hundred and eighty-four, at the United States court-room, 
in the city of Little Rock, Arkansas, the Honorable Henry C. Cald- 
well, district judge, presiding and holding said court, the following 
proceedings were had, to wit, on July 15, 1884: 

Rosert K. Dow, Watson MatrHews, and CHARLES MorRAN ) 
} Gos. 


v. 
f THe Mempais & Littie Rock RAILROAD Company, as Re- 
organized. 
5 


Now, on this day, came said plaintiffs, by U. M. & G. B. Rose, their 
solicitors, and also came said defendant, by J. M. Rose, its solicitor, 
and also came F. H. Cossitt, W. G. Wheeler, Charles Moran, William 
Clark, R. K. Dow, A. D. Juilliard, H. M. Juilliard, E. C. Stokes, 
George Dow, and Martha L. Dow, by U. M. & G. B. Rose, their solic- 
itors, and the claims and interventions of said last-named parties 
being now submitted to the court, the court is of opinion that on 
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the face of their interventions they are not equitably entitled to any 
part of the fund in court. 


Wherefore it is now ordered and decreed that said claims and in- 
terventions be disinissed for want of equity, and that said interveners 
pay all the costs of their several interventions herein; and there-. 
upon said Cossitt, Wheeler, Moran, Clark, R. K. Dow, A. D. Juil- 
liard, H. M. Juilliard, E. C. Stokes, George Dow, and Martha L. Dow 
pray an appeal from this decree to the Supreme Court of the United 
States, which is granted. 


13 UNITED STATES OF AMERICA, 
Eastern District of Arkansas : 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and 
holden on Monday, the 24th day of October, anno Domini one thou- 
sand eight hundred and eiglhty-seven, at the United States court- 
room, in the city of Little Rock, Arkansas, the Honorable Henry C. 
Caldwell, district judge, presiding and holding said court, the follow- 
ing proceedings were had, to wit, on November Ist, 1887: 


Rospert K. Dow, Watson MatTtrHeEws, and CHARLES MoRAN ) 

v. : 
THE Mempuis & LittiE Rock RaILRoaD Company, as Re- - 
organized. | 


Now, on this day, came said plaintiffs, by U. M. & G. B. Rose, their 
solicitors, and also came said defendant, by J. M. Rose, its solicitor, 
and by leave of the court file here their agreement in writing, which 
is in words and figures following : 


In the United States Circuit Court for the Eastern District of 
| Arkansas. 


Rosert K. Dow, Watson MatrHews, and CHARLES MorRAN, 
: Trustees, | 


Vv. 


THE MEMPHIs AND LittLE Rock RatiLRoap Company, as Reor- 
ganized. 


_ In order to lessen the size of the transcript for the Supreme Court 
in this case it is agreed that on the final hearing the evidence showed 
that at the time the order was made herein, on the 27th day of 
March, 1884, giving time for tiling briefs, the defendant had on 
hand in money $42,123.68 and had between that time and the ap- 

pointment of the receiver paid out $46,458.16, leaving in its 
14 hands when the receiver was appointed $32,216.20 on striking 
balance of receipts from operating the road and payments 
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made by the company, as stated in the opinion delivered in the 
cause by the circuit judge. : 
Nov. 1, 1887. 
(Signed) U. M. & G. B. ROSE, For Pl ffs. 
J. M. ROSE, 
For M. & L. R. Kk. ht. Co. 


15 THE UNITED STATES OF AMERICA, 88: 
[Seal of the Supreme Court of the United States. ] 


; The President of the United States of America to the judges of the 
circuit court of the United States for the eastern district of Ar- 
kansas, Greeting: 


. Whereas in a certain suit in said circuit court between Robert K. 
Dow, Watson Matthews, and Charles Moran, trustees, complainants, 
and The Memphis and Little Rock Railroad Company (as reorgan- 
ized), defendant, which suit was removed to the Supreme Court of 
the United States by virtue of appeals agreeably to the act of Con- 
gress in such case made and provided, a diminution of the record 
and proceedings of said cause has been suggested, to wit: 


“That there are on record in the court below various orders that 
are not copied in the record in this court and which are essential to 
a full understanding of this case: ” 


q 


You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions you shall 
find to the said Supreme Court of the United States, so that you have 
the same, together with this writ, before the said Supreme Court 
forthwith. 7 : 


‘Witness the Honorable Morrison R. Waite, Chief Justice of said 
Supreme Court, the 15th day of November, A. D. 1887. 


JAMES H. McKENNEY, 
Clerk Supreme Court of the United States. 


16 UnItTeD States oF AMERICA, 
Eastern District of Arkansas, W. D. : 


I, Ralph L. Goodrich, clerk of the circuit court of the United 
States for the eastern district of Arkansas, western division, in the 
eighth circuit, hereby return on the withing writ to me directed that 
in obedience thereto I hereto append correct copies of records and 
proceedings in the cause named therein which now remain in said 
circuit court, the same being made a part of this return. 


In witness whereof I have hereunto set my hand and the seal of 
said court this 18th day of November, A. D. 1887, and of the Inde- 
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pendence of the United States of America the one hundred and 
twelfth. 
{ The sealof the Cireuit Court of East. Dist. Ark., 


Western Division, U. S. A. \ 
Attest : RALPH L. GOODRICH, Clerk. 
lees, $6.35, paid by Dow et al., trustees. 
17 ” nto >] Nos. 125, 165. Sup. Court U.S. 1887, Oct’r 


term. The Memphis & Little Rock R. R. Co.(as reorganized), 
appt, vs. Robert K. Dow ef al.,and Rob’t K. Dow eéal., app’ts, vs. The 
Memphis & Little Rock R. R. Co., &. Writ of certiorari & re- 
turn. | 
[Stamped:] Office Supreme Court U.S. Filed Nov. 22, 1887. 
James H. McKenney, clerk. 
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R. K. Dow, WArson Marruews and Appellants. 


CHARLES. Mokan, Trustees, 
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vw. 


THR Memphis & Litthe Rock 7 aes 
_, RamRroad COMPANY, as Reorganized, ppellees. 
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we 


Appeal. from the. United States Cireuit. Court for the 
Eastern District of Arkansas. In Chaneery. 
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IN THE 


Supreme Court of the United States. 


NO. 1184. 


Rk. &. Dow, WATSON MATTHEWS and Q . | 
CHARLES Moran, Trustees,  Appella nis. 


Vv. 


THE Mempuis & LITTLE ROCK 3 
a és. 
RAILROAD ComPA‘Y, as Reorganized, ¢ App _ 


Appeal .from the United States Circuit Court for the 
Eastern District of Arkansas. In Chancery. 


BRIEF FOR APPELLANTS. 


The record shows that the bill was tiled on the 27th 
day of February, 1834. It was a bill for possession under 
a mortgage given for the security of coupon bonds. It was: 
charged in the bill, and admitted by the answer, that the 
interest accruing semi-annually on the bonds remained in 
arrear since July 1, 1882. (Rec. 13, 66.) The defendant 
filed an answer claiming that the bonds were issued without 
consideration, although it conceded that it had issued them 


in payment of the purchase money for the road and all the 


(2) 


property it possessed ; and also, with a depth of metaphys- 


ical penetration rarely attained, that the corporation in the 
act of issuing its bonds, had been placed under duress by 
its stockholders and directors. The answer also admitted 
that this same defense had been interposed in two other 
suits, and that in both cases the adjudication had been ad- 
verse to the company. (Rec. 68-9.) One of these suits 
was in the court below and the other was in the Southern 
District of New York, a case in which the learned court re- 
marked concerning the singularly abtruse and erudite claim of 
the company that it had the right to cancel all of its bonds 
for the benefit of its stockholders, that the case was ““phe- 
nominal in the audacity of the attempt to induce a court of 
equity to assist a corporation in repudiating its obligation 
to its creditors, without offering to return the property it 
acquired by its unauthorized contract with them.”’ — 
Memphis & Little Rock Rh. R. Co.v. Dow, 19 Fed. 
Rep. 393. 


The same opinion was approved by the court below: 
Dow v. Memphis & Little Rock R. R. Co., 20 Id. 
263. 

The bill also charged that in order to avoid the pay- 
meta of its debts, the defendant had colluded with Russell 
Sage, and had procured a receiver to be appointed for all of 
its property, and that the court below had finally dis- 
charged the receiver on the ground that the litigation was 
clearly collusive. (Rec. 14.) 

Sage v. Memphis & Little Rock R. R. Co., 18 Fed, 
Rep. 571, 


(3) 
The answer admits that this decision was made. (Rec. 


72.) 


Though the answer relied on affirmative matters of 
fact set up in avoidance of the bonds, yet defendant intro- 
duced no evidence to support it ; and the case was heard on 
bill, answer and replication. There was a decree in accord- 


ance with the prayer of the bill ; and defendant appealed. 


At the time that the receiver was appointed below the 
defendant was directed to deliver to him all of the property 
described in the mertgage, including all of its moneys on 
hand. The defendant then filed an exception to that part 
of the order relating to the moneys, saying that they were 


derived‘‘from its income, and the income of said property,’’ 


and that at no time had ‘‘said plaintiffs ever demanded pos- — 


session of the property in said mortgage mentioned, or of 


any part of such property.’’ (Rec. 86. ) 


On further consideration the court, or ut least the cir- 
cuit judge, was ef the opinion that the mortgage did not 


cover the money on hand; and he directed it to be returned 
to the company which had in its answer admitted its in- 
solvency, and which had not paid a cent of interest or prin- 
cipal on its bonded debt for two years, and which had done 
all it could to set legal process at defiance. The amount 
then directed to be paid to the recalcitrant company ,—pre- 
sumably for distribution by way of a bounty dmong the 
stockholders—a company that had appropriated the earn- 


ings of the road for two years, to purposes undisclosed in 


this record, but certainly not in accordance with the terms 
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contained in the covenants of the mortgages which it had 
executed—was $32,216.20. (Rec. 97.) 


The trustees appealed in respect of this branch of the 
controversy, and the Railroad Company now moves to dis- 
miss the appeal because : | 

1. <«*The appellants had no interest in the matter of 
said order, and [hence] no right to appeal therefrom.” 

2. ‘*Because their said appeal gives this court no juris- 
diction.’’ 


3. ‘Because the matter so ordered was a matter within 


the discretion of the court below, from which no appeal 


lay. 


99 


Joined with this is the usual motion to affirm because 


the appeal is frivolous. 


a 


As to the Motion to Dismiss. 
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We confess that with the best intentions, we have not 


PRLS 


been quite able to fathom the brief of counsel on the motion 


to dismiss. The inconclusiveness of the argument is fairly 


equalled by the bewildering character of the authorities 


cited. 


Can any one tell how it was that the Appellants had 


‘sno interest’’ in an order that deprived the bondholders, 
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whom they represented, of such a large sum of money? If 


they were not interested in the order, who was? Can any 


one explain how it is that this court has no jurisdiction on 


the appeal, when it is conceded that the court below had 


ese rs 


as 


jurisdiction of the parties and of the subject matter of the 


suit, and that the amount in cortroversy falls within the 
limits of the jurisdiction of this court? Can any one say 
how it is that the adjudging of such alarge sum of money to 
one party, and away from another party, is a mere matter 
of discretion? We had supposed that judicial discretion 
dealt mainly with matters of practice, and that it could 
never be invoked to establish an absolute right to money or 
property specifically claimed by contending parties. If the 
motion here contended for with apparent gravity could once 
receive the sanction of this court, its appellate jurisdiction 
would be a thing of the past ; for the sume discretion which 
could thus dispose of a large sum of money would be ade- 
quate to the disposal of lands and personalty ; and the law 
is well settled that alleged errors in matters of mere discre- 


tion cannot be corrected on appeal. 


In respect of fitness and applicability to the questions 
thus presented—if questions they may be called—the cases 
cited by counsel for Appellee are no better than any other 
cases taken at random from any page of a digest of the re- 


ports. 


In Smith v. Tiabue, 9 Peters, £, the court held that 
an order for a writ of restitution was not a final order from 
which an appeal would lie, simply because it.was in its 
nature interlocutory, and as such might be recalled at any 
time before final judgment. The cases of Gregg v. Forsyth, 
2 Well, 56, and Barton. v. Forsyth, 5 Id., 190, decide 


precisely the same thing, namely, that an appeal will lie 


only from a final order or judgment. 
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The question below was as to what. property, using the 
word in its largest sense, was covered by the mortgage. 
If it had been a question as to any specific lands, or specific 
personalty, and the court below had adjudicated the prop- 
erty to either one or the other claimant, can any one doubt 
but that the defeated party might appeal? And how could 
the like adjudication as to a sum of money stand on any 


other or different ground ? 


The strongest point contained in the argument for Ap- 
pellee is to be found in certain words and phrases which 
must be quoted literally, italics and all: 

‘¢ The case nearest analogous to this which I can find is 
Mail Company v. Flanders, 12 Wall, 132. 

‘¢ In that case the court, without jurisdiction, took into 
its possession property in possession of an agent. Upon 
its error being shown it restored the property fo the per- 
son from whom tt was taken, The complainant appealed, 
but the appeal was not allowed to delay restitution, and this 


court fully approved the action of the court below.’’ 


Not the slightest analogy between the case of Mail 
Company v. Flanders and the case now before the court 
can be traced. In that case the Appellant had caused a 
certain steamboat to be taken into custudy. The court be- 
low had no jurisdiction either of the persons of the litigants, 
nor over the steamboat that was seized. On submission in 
this court the counsel for Appellant confessed that as the 
court below had no jurisdiction to seize the property, error 
could not be predicated of the order restoring it to its lawful 


custodian. But the court did not dismiss the appeal; it 


ee 


eh re A ee 7 
Ya; Thee fr os am 


8 CR gS er , 
2 ‘ - Baits tte» 


BE Ae te ret Oe gy Se oie 


(7) 


affirmed the decree below. There is no warrant in the case 
for the assertion of counsel that ‘‘the appeal was not allowed 
to delay restitution.’’ It does not appear by the reported 
case that a supersedeas was ever applied for, or thet it was 


given or refused. 


As to the money claimed by the Company in the court 
below, the decree disposed of it eventually. The decree 
lacked no element of finality ; it was ultimate, decisive. If 
the Railroad Company had got hold of the money that 
would have been tke end of it. It would have been beyond 
the reach of the plaintiffs, who could have no claim upon it, 
unless through their constitutional and statutory right of 
appeal. 

Here perhaps this brief ought to stop ; for the obvious 
meaning of the sixth rule of this court is, that a motion to. 
affirm on the ground that the appeal is frivolous, can only 
be joined to a motion to dismiss that is based on some sub- 
stantial grounds. A motion to affirm cannot rest on a 
motion to dismiss, which is plainly without merits. But as 
we do not fear an inquiry as to the good faith of the appeal, 


we shall proceed to the second point. 


Il. 
Is the Appeal by the Trustees frivolous? 

In this case the mortgage conveyed all the property of 
the Company, ‘‘and also all the income, rents, issues, tolls, 
profits, receipts, moneys, rights, benefits and advantages had, 
received or derived by the said Railroad Company from its 


railroad or other property, or in any other way whatsoever.”’ 


Without any such provision the trustees would have 
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had the right to enter upon the property conveyed and to 


a ita: 


apply the income of the road to the payment of the mort- 
gage debt, upon a breach of the conditions of the mortgage. 
Fitzgerald v. Beebe, 7 Ark., 311. ) 
Gilchrist v. Patterson, 18 Id., 579. 


If the elaborate provision contained in the mortgage, 
and quoted above, only applies to income accruing after the 
acquisition of possession by the trustees, it is clear that it 
has no operative effect whatever. By the ruling of the cir- 
cuit judge it was disregarded, and the mortgage was 
construed precisely as it must have been construed if this 


clause had never been written. 


That cannot be a sound rule of interpretation of a con- 
tract which ascertaius the meaning of parties by a prelimi- 
nary cancellation of covenants which they have deliberately 
expressed. On the contrary, in construing a deed, every 
part of it must be made, if possible, to take effect, and 
every word must be made to operate in some shape or other, 
and the construction must be such as will preserve all parts 
of the instrument, and the instrument itself in its integrity. 

Broom Leg. Max., 414. 


Courts will not introduce into a deed words which are 


not to be found there, nor strike out of «a deed words which 


gk 


are there in order to make the sense different. 


Id., 417. 
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Of all the rules of interpretation this is the most funda- 
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provision in a conveyance that is entirely diregarded is no 
better than if it had been stricken out. 7 

It is clear that the cases cited for Appellee are not in 
point. : 

In Galveston R. R. Co. v. Cowdry, 11 Wail, 483, the 
plaintiffs claimed the income which had accrued before the 
beginning of the litigation. The court said: } 

‘¢‘ This claim raises the question whether a mortgage of 
tolls and income makes the mortgagor or his assignees 
accountable therefor, before demand made by the mortgagee. 
In this case it does not appear that the complainants or their 
trustees made any demand for the tolls and income until 


they filed the present bill.’’ 


Of course the filing of the bill was a continuing de- 
mand for all tolls and income to be received after the com- 
mencement of the suit; but it could not retroact so as to 


affect such tolls and income as the company might have 


already acquired. 


In the case of Gilman v. Ill. & Miss. Telegraph Co., 
91 U. 8., 607, the claims of a creditor having intervened 
and having attached specifically to a part of the income, it was 
held that the right of the creditor was superior to that of 
the mortgagee. This was obvious, since the creditor was 
not estopped by the terms of the mortgage, as the mort- 
gagor must have been held to be in case a like: claim had 


been made by the mortgagor; which in that suit was the 


Railroad Company... 


The decision in the case of the American Bridge Co. 


334 


v. Heidelbach, 94 U. S., 798, introduced no new element 


into the discussion; and it merely affirmed the previous 
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. ruling. 
Counsel for Appellee say : «The case of Noyes v. 
Rich [52 Me., 115,] is precisely in point.”? i 


In this thereis an error. The case has no bearing upon 


a? 


that now before the court whatever. In that case the mort- 
gage did not purport to convey the income, or any moneys, 
or any other.thing, save the franchise of the company and 
its real and personal property. In the opinion the court 
refer to the case of Mason v. York and Cumberland R. R. 


Co., in the same volume. (p. 98.) Inthe opinion ren- 


dered in the latter case the court (p. 99) refer to the case 
of Re Bondholders of York and Cumberland R. R. Co., 
50 Me., 552, where the mortgage is copied at length. 


The case of Noyes v. Rich is therefore not ‘‘precisely in 


not mentioned in a mortgage they belong to the mortgagor, 


until entry of the mortgagee; a familiar principle which 


| 
point.’’ It only decides that where money aud income are i 
: ¢' 

{ 


few would care to dispute. 


So that there is no case cited in which the question pre- 


. * sented in this case was either mentioned or discussed. It 


is clear that the Appellee is estopped by its own contract 


from claiming the money in court. 


On the application for a Receiver the court, on the 27th 


day of March, 1884, made the following order: 


‘¢ It is now ordered that both parties have leave until 
the 7th day of April next to file printed briefs on the mo- 


(11) 


tion for the appointment of a Receiver herein; and it is 
further ordered that the Defendant until further order 
herein hold the property mentioned in the bill herein, sub- 
ject to the order of the Court; and the defendant has leave 
to plead, answer or demur to the bill of complainant herein 
on the 7th day of April.’’ 
This order constituted the Board of Directors of the 

defendant a Receiver of this court. 

Gibbes v. Greenville R. Rh. Co., 15 Shand, 8S. C., 

518. 

S.C. 9 Am. & Eng. R. R. Cases, 723. 

15 Shand, 304. 7 

S.C.9 Am. & Eng. R. KR. Cases, 739. 


A statement made by the Receiver was then read in 
evidence, showing that on the day the above order was 
made the defendant had on hand $42,123.68, and that after 
that, and prior to April 11th, the day the Receiver was 
actually appointed, the defendant had paid out on vouchers 
for the month of March, $46,458.16. The amount of 
money turned over to the Receiver was $32,216.20. Thus 


it will be seen that the money turned over, and which the 


company now seeks to regain, was acquired after the prop- 
erty had been taken into the hands of the court, where it 
was safe for the trustees, not only as against the defendant, 
but even as against any outside claimants, if any such there 


had been. eee 


This statement is nut contained in the printed tran- 
script, but is made part of the record by agreement, of 


counsel, it being the same referred to in brief of Appellees. 


(12) 
As the court is forced by the Appellee to look into the 


transcript, and the object of the 6th Rule is to render a 
second examination in a certain class uf cases unnecessary, 
we submit that in the exercise of a proper discretion the 
decree of the court below, so far as impeached by the ap- 
peal of the Railroad Company, should be affirmed, the 
principal appeal being obviously taken for delay merely ; 
and that as to the cross-appeal by the trustees touching the 
money on hand both of the pending motions should be 
dismissed. | 


Respectfully, 


U. M. ROSE. 
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Tn the Supreme Cour of the United States, 


OCTOBER TERM, 1887. 


No. 115. 
THE MEMPHIS AND LITTLE ROCK RAILROAD 
COMPANY, AS REORGANIZED, Appellants, 


V. 


ROBERT K. DOW AND WATSON MATTHEWS, 
TRUSTEES, | Appellees. 


) Vo. 164. 
ROBERT K. DOW AND WATSON MATTHEWS, 
TRUSTEES, Appellants, 
V. 
THE MEMPHIS AND LITTLE ROCK RAILROAD 
COMPANY, AS REORGANIZED, _— Appellees. 


Appeals from the Circuit Court of the United States for the Eastern District of Arkansas. 


BRIEF FOR DOW AND MATTHEWS, TRUSTEES. 


HISTORY OF THE SUIT. 


In the court below the Equitable Life Assuraince Society 
of the United States, Alanson Trask, Virginia M. F. Monroe, 
Henry G. Marquand and Daniel -W. McWilliams, suing for 
themselves and all others in interest, filed this bill in equity 


7 
ie 
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against the Memphis and Little Rock Railroad Company, as. 
reorganized, Dow and Matthews. (Rec. 63.) 


The date of the filing of the bill is not shown in the 
transcript; but as an amendment to it appears to have been 
filed on the 1st day of June, 1883 (Rec. 92), it is obvious that 
the bill had been filed before that time. 


The contents of the bill may be condensed as follows: 


On May 1, 1877, the railroad company issued bonds to- 
the amount of $250,000, of which those last maturing fell due 
May 1, 1883; and to secure their payment it executed a mort-.. 
gage to Dow, Matthews and one Pierson, (who has since died), 
as trustees, covering its railroad and all of its property ; said 
mortgage being the first lien thereon. Of these bonds plain- 
tiffs are the owners of eighteen, of the aggregate nominal 
value of $18,000. The railroad company is insolvent, and 
these bonds are overdue. Dow and Matthews have placed 
themselves in an attitude of hostility to plaintiffs, so that 
they cannot safely entrust their interests in their hands as such 
trustees. On the day after the issue of these bonds and the 
execution of the mortgage to secure payment of the same, . 
the railroad company issued other bonds, of the aggregate 
nominal value of $2,600,000, secured by a second mortgage 
on the same property, made to the same trustees. After 
Pierson died Charles Moran was appointed trustee in his stead 
under this second mortgage; and after that time the Supreme 
Court of Arkansas rendered a decree foreclosing a mortgage 
claimed to be held by the State, conveying part of the same 
property, and which had been executed by a former owner, 


after which Dow, Matthews and Moran, acting as trustees 


—3— 
under said second mortgage, without consulting with plaintiffs, 
paid off that decree, amounting to $239,600.71. Thereupon 
they filed their bill in the court below against the railroad 
company, setting up their acts in the premises, praying that 
they might be subrogated to the claim of the State under said 
decree, that they might have a lien on said property prior to 
that of the mortgage of May 1, 1877, and that the income of 
the road might be first applied to their reimbursement. Neither 
plaintiffs or any other holder of any of the bonds of May I, 
1877, was made a party to that suit; which resulted in a de- 
cree in accordance with the prayer of the bill, against the 
property covered by the mortgage of May 11,1877. Theclaim 
under the State decree-is not prior to that of plaintiffs, and as 
plaintiffs were not parties to the suit brought for subrogation, 
they are not bound by the decree rendered in it. The rail- 
road company has also made default in payment of interest on 
its second mortgage bonds, and Dow has brought suit at law 
on coupons of these bonds held by him, and has procured 
other holders of like coupons to bring like suits, his intention 
being to have the property sold under execution, so as to ex- 
tinguish the interests of the plaintiffs. Dow and Matthews 
would refuse to contest the validity of any’ part of the decree 
obtained by them, and if allowed to bring and control a suit 
for a foreclosure of the mortgage of May 1, 1877, they would 
greatly delay and hinder plaintiffs in obtaining their rights; 
and for these reasons plaintiffs have not asked them to bring 
or prosecute this suit. (Rec. 85.) Prayer fora foreclosure of 


the mortgage of May I, 1877, free from the decree subrogat- 


ing Dow and Matthews to the lien of the State; for a receiver; 


ice 


that the present trustees may be removed, and that others 


may be appointed in their place. 


In an amendment to the bill above referred to, the plain- 
tiffs made the same allegations in a longer way, and add the 


following : 


Various judgments have been rendered on the second 
mortgage coupons in the suits already mentioned, and among 
them one in favor of Dow and another in favor of Moran. In 
May, 1882, the railroad company filed its bill in chancery in 
the United States Circuit Court for the Southern District of 
New York against the trustees, Dow, Matthews and Moran, 
charging that the bonds issued on May 2, 1877, were without 
consideration, illegal and void, and praying that they might 
be canceled; which suit is now pending. Plaintiffs see that 
by the decree rendered in the suit brought by Dow, Matthews 
and Moran for the purpose of having themselves subrogated 
to the rights of the State, they waive any claim of priority 
over both of the mortgages of May Ist and 2d, 1877, so that 
plaintiffs have an undisputed first lien on the property em- 
braced in them. There is now pending in chancery in this 
court (the court below) a suit brought by Russell Sage against 
the railroad company to enforce a judgment recovered by him 
against it, inferior'to the mortgage lien of plaintiffs, and the 
property of the railroad company is now in the hands of a 
receiver appointed in that suit. The intention of the plaintiffs 
in the coupon judgments is to sell the property of the railroad 
company under execution as soon as the receiver is discharged ; 
whereas, all debts may be paid out of the income of the road. 


Since the coupon judgments were rendered, plaintiffs have re- 


—_—5— 


quested Matthews to bring suit to prevent injury to plaintiffs ; 
but he refused to do so. Prayer that the receiver in the 
Sage suit may be appointed receiver in this suit, and that 
plaintiffs’ claims may be paid out of the income of the road, 


_ and for general relief. 


The railroad company filed an answer admitting sertatzm 
all the allegations made in the original and amended bills. 
(Rec. 123.) It was signed by the same counsel who filed the 
original bill. Dow and Matthews filed an answer. (Rec. 136.) 
It is only necessary to note what they deny. While admitting 
that Dow had sued on coupons of the bonds of May 2, 1877, 
and had advised some of his friends to do so for their better 
security, the answer denied that they had issued executions on 
the judgments obtained in those suits, or had intended to do 
so; but stated that they had filed bills in equity in the court 
below, setting up the judgments, and asking that the road and 
other property of the company might be sold to pay them, or 
that a receiver might be appointed to pay them out of the in- 
come of the road, but asking that if a sale should be decreed 
it should be made subject to the liens of the mortgages of 
May Ist and 2d, 1877. The answer also states that in the suit’ 
brought by Dow, Matthews and Moran, for subrogation to the 
rights of the State for money advanced by them to pay off the 
State decree, the railroad company set up in an answer and 
cross bill, that the bonds of May 2, 1877, were issued without 
consideration, and that they were illegal and void; but that 
these contentions were overruled by the court. The answer 
further says that it is not true that Dow and Matthews had 


refused to bring a suit to forclose the mortgage of May 1, 


1877. On the contrary, they had brought a suit for that pur- 


soils 


pose, which was then pending in the court below. This answer 


was filed October 23, 1883. (Rec. 133.) | 


Replication was filed to the answer of Dow and Matthews. 


(Rec. 142.) 


It is time now to turn to the other case which is embraced 


in this transcript. 


On the 26th day of June, 1883, Dow and Matthews filed a 
bill against the Railroad Company, setting forth the execution 
of the mortgage of May 1, 1877, and praying that it might be. 
foreclosed, and that the property might be sold, or that a 
receiver might be appointed for the purpose of having the 


mortgage debt paid out of the receipts of the road. (Rec. 1.) 


The Railroad Company filed a plea, setting up the pendency 
of the suit brought by the Equitable Life Association, (Rec. 
17,) which on argument was adjudged to be bad. (Rec. 22.) 
No answer having been filed, the bill was ordered to be taken 


as confessed. (Rec. 23.) 


On motion of both parties the two cases were consoli- 
dated. (Rec. 24, 26.) 


On the hearing, the Equitable Life Assurance Society 


et al. read the deposition of Mr. John F. Dillon, as follows: | 


“I was requested by Gov. John C. Brown, or B. C. Brown, 
—I do not recollect which—to see Watson Matthews. I sent 
for him and had an interview with him on the 11th day of 


May, 1883. The result of that interview I embodied in a 


dispatch to John C. Brown of that date, written immediately © 


after the interview, which dispatch, so far as relates to this 


matter, reads as follows : 
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qouepeos 
“ “New York, May 11, (1883.) 


— “John C. Brown, St. Louts: 


“¢ Have seen Watson Matthews. He says he has given 
Dow power of attorney, and signed certain papers in suit 
here, so that he cannot file a bill against Dow and others for 
waste, and that the above may be taken and alleged as his 


refusal to do so.’ 


‘“‘ T had such a conversation, and that was the result of what 
.he said to me, and is correctly embodied in the dispatch which 
I have read, copied above from my letter-press copy; I have 


not the original.” 


No other witness was examined, and no other evidence 


was submitted. 


On final hearing, the court found that there was no testi- 
mony to sustain the charges made in the bills of the Equitable 
Life Assurance Society, and hence they were dismissed. ( Rec. 
145.) The court entered a decree foreclosing the mortgage of 
May I, 1877, and directing the property conveyed by it to be 
sold by a Master, who was ordered to pay the purchase money 
into court. (Rec.26.) The Master was directed to offer the 


property in the following manner: 


“At said sale the Master shall first offer said property, 
subject to the lien of the decree rendered by this court, on 
the fourteenth day of May, 1883, in favor of Robert K. Dow, 
Watson Matthews and Charles Moran, for the sym of two 
hundred and sixty-one thousand four hundred and fifty-six 
dollars and twenty-seven cents ($261,456.27); and to the lien 


of a second mortgage, executed by said defendant on the 


TR RE TIME RCE Ce 
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second day of May, 1877, to said Dow, Matthews and Pier- 
son, to secure the payment of certain bonds issued by 
said defendant for the aggregate sum of two million six 
_ hundred thousand dollars. 


“And if the highest amount bid, subject to these liens, shall 
equal or exceed the amount due on this decree, including costs 
of suit, then said Master shall strike off said property to the 
highest bidder; but if the highest bid be for less than the 


amount due on this decree, then said Master shall at once, 


and without further advertisement, proceed to sell said prop- 


erty free of said liens, to the highest bidder, without reserva- 


tion.” (Rec. 31.) 


On the 16th day of April, 1884, the railroad company ap- 
pealed from the decree (Rec. 36), giving a supersedeas bond. 


(Rec. 37). On the 24th of the same month, Dow and Mat- 


thews appealed in the same manner (Rec. 24); and on the 5th 


of May following, the Equitable Life Assuranee Society and 
its co-plaintiffs appealed also. (Rec. 146.) 


BRIEF. 


, 


It is plain that if none of the cases in this court presented 
any more difficulties than the present, the office of its judges 
- would bea sinecure : and that aspirants to fill vacancies on 
the bench would be numerous, no very high order of learning 


or talent being required for the judicial function. 


It may slightly simplify matters for us to state that in 
view of the results of litigation in other suits, involving the 
same property, which have occurred since the appeal of Dow 


aud Matthews was prayed, their appeal may be regarded as 
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of no longer any importance. It is therefore eonsidered as 


abandoned. 


It therefore only remains to consider the charges made by 
the Equitable Life Assurance Soeiety, and its co-plaintiffs, 
against Dow and Matthews. 


Trimming these charges of all unnecessary verbiage, and | 
making them intelligible as far as may be, they seem to : 


amount to the following: 


1. Dow and Moran sued on coupons of the second 
mortgage bonds, and got judgments, intending to sell the mort- 
gaged property under execution. 


To this it may be answered, that as holders of the cou- 
pons they hada right tosue on them. Nor coulda sale under 
these judgments have impaired in any way the rights of the 
plaintiffs below, as it is conceded on all sides, that as holders 
of the first mortgage bonds they had a prior lien; which, of 
course, could not be divested in a proceeding which did not 
| attack it, and in which they were not made parties. Nor 
| could there be any execution sale of the railway under exe_ 


cution. 


Gue v. Tidewater Canal Co., 24 How., 257. 


It was not shown that any execution was ever issued, ap- 


plied for, or contemplated. 


2. Plaintiffs below say that they were not parties to the 
suit in which a decree was rendered subrogating Dow, Mat- 
thews and Moran to the rights of the State, ‘and hence; that 
the decree is not binding on them. | 


i ee 


But they do not deny that their trustees were parties to 
the suit. If they were parties the plaintiffs were bound by 


the decree, as they were represented by the trustees. 


Kerrtson v. Stewart, 93 U. S., 155. ° 


Corcoran v. Chesapeake Canal Co., 94 Id., 741. 


Plaintiffs say that the subrogation decree was wrong, but 
no fact is stated upon which the assertion is based. In short, 
they plead a conclusion of law, which amounts to nothing. 
But even if facts had been pleaded, showing that the subroga- 
tion decree in favor of Dow, Matthews and Moran, was not a 
lien prior to that of the mortgage of May 1, 1877, the decree 
below provides that if the property does not bring enough to 
pay the amount due on the securities embraced in that mort- 
gage, when sold subject to its lien, and to that of May 2, 
1877, it shall be sold “‘free of said liens to the highest bidder 
without reservation.” So that in any event the plaintiffs below 


could not be harmed by the subrogation decree. 


Finally, what grounds of complaint have. the Equitable 
Life Assurance Society, and its co-plaintiffs, against the decree 
appealed from. They ask that the trustees, Dow and Mat- 
thews, made such by the mortgage of May 1, 1877, shall be 
removed from their trust. No breach of their trust is alleged 
against them. Such charges as are made against them, 
flimsy, unsubstantial and impalpable as they are, relate wholly 
to a different trust, and are unsupported by proof. The plain- 
tiffs prayed that the mortgage might be foreclosed (Rec. 90), 
and a decree of foreclosure was rendered. They pray that 


the trustees may be removed. This was refused, because no 


a 5 oe 


a for removal existed; but the sale under the decree was | 


< ted to a Master, whose appointment was not objected to. 


wal e r the foreclosure decree the trustees had no further cael 


“to perform in which the plaintiffs or bondholders could possi- | 


bly have any interest. Respectfully, 


U. M. ROSE. 
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IntheSupreme Courtof the United States. 


No. 125. 


THE MEMPHIS AND LITTLE ROCK RAILROAD COM- | 


PANY AS REORGANIZED, 


- vs. , | 
ROBERT K. DOW, WATSON MATTHEWS AND 
~ CHARLES MORAN, TRUSTEES. 


‘No. 165. 


Appellant, 


ROBERT K.. DOW, WATSON MATTHEWS AND 


CHARLES MORAN, TRUSTEES, 


| Appellants. 
vs. = 


THE MEMPHIS AND LITTLE ROCK RAILROAD COM- 


PANY AS REORGANIZED,. . 


Appeal from the Circuit Court of the United States 
for the Eastern District of Arkansas. — 


BRIEF FOR DOW AND OTHERS, TRUSTEES, AND FOR INTERVENORS., 


oe 


U. M. ROSB.. 


Press Printing Company, Little Rock, Ark. 
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Inthe Supreme Court of the United States. 


No. 125. 


THE MEMPHIS AND LITTLE ROCK RAILROAD COM- | 


PANY AS REORGANIZED, 
Appellant, 


x 
VS. 


ROBERT K. DOW, WATSON: MATTHEWS AND 
CHARLES MORAN, TRUSTEES. 


No. 165. 


ROBERT K. DOW, WATSON MATTHEWS AND . 


CHARLES MORAN, TRUSTEES, - 
Appellants. 
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VS. 


THE MEMPHIS AND LITTLE ROCK RAILROAD COM- 
PANY AS REORGANIZED, 


Appeal from the Circuit Court of the United States 
for the Eastern District of Arkansas. 


? 


. a 
‘BRIEF FOR DOW AND OTHERS, TRUSTEES, AND FOR INTERVENOBS. : 


HISTORY OF THE CASE. 7 
Dow, Matthews and Moran, on the 27th day of February, : 
1884, filed their bill in the court below against the railroad | 


company, making the follpwing allegations: 


—, 


On the Ist day of May, 1877, the railroad company exe-. 


cuted a mortgage on all of its property of every kind to Dow, 
Matthews and one Pierson, the latter being now dead, to se- 


cure the payment of an issue of $250,000 of bonds. 


On the 2d day of May, 1877, the company executed a 


second mortgage, by which it conveyed to the same trustees 


the same property, to secure the payment of a second issue of | 


$2,600,000 of bonds. This mortgage described the property 
conveyed generally and specifically, and includes “property 
of every kind, real, personal or mixed, books of account, re- 
cords, muniments and evidences of | title, and choses in action, 
which were then owned, or might thereafter be acquired,” by 
the mortgagor; and also “all the rents, income, issues, tolls, 


profits, receipts, moneys, rights; benefits and advantages had, 


received or derived by the mortgagor from its railroad or other 


property, or in any other way whatsoever.” (* 8.) 
The mortgage also contained the following clause: 


“That so long as the said party of the first part shall not 


make default in the payment of either principal or interest of 


any of the aforesaid bonds and coupons, as the same may re- 
spectively become due and payable, and shall faithfully per- 
form the conditions and stipulations of this indenture, ‘said 
party of the first part shall be entitled to retain the possession 
of the railroad and other property hereby conveyed, and. re- 


ceive and enjoy the income thereof.’ (* 9.) 


Pierson having. died, Moran has been appointed a trustee 


in his stead. 


‘The State of Arkansas by a proceeding in chancery had 


seek peel 


-established a lien on the property thus conveyed prior to both 


mortgages, for $239,672.71, which the trustees under the sec- 
ond mortgage had paid to the State, in order to prevent the 
property from being sold; and they had filed a bill in the court 
below against the company setting up their payment to the 
State, and praying that they might be subrogated to the lien 
held by it; in which suit the defendant had interposed the de- 
fence that the bonds secured by the second mortgage were 
illegal, procured by fraud, and were issued without any con- 


sideration ; which defence was not sustained, the result being 


that the plaintiff obtained a decree as they had prayed. The 


railroad company had also filed a bill against the trustees in 
the second mortgage in the United States Circuit Court for the 
Southern District of New York, making the same charges of 
illegality, fraud and want of consideration, and praying that 
“the mortgage and bonds be canceled; but on a final hearing 
its bill was dismissed for want of equity. In both suits the 
company alleged that the property embraced in the second 
mortgage was of far less value than the nominal value of the 
bonds secured thereby. Attached to the second mortgage 
bonds are 8 per cent. coupons payable semi-annually on the 
first day of January and July, until the bonds mature, which 
will be on the first day of July, 1907. Defendant refused to 


pay the coupon? of July 1, 1882, and has paid none since. : 
Various holders of coupons had got judgments on them, and 3 


had filed bills against the company in the court below, asking: 


for the sale of the property of the defendant for, payment. 
Suit had also been brought to foreclose the mortgage of May 


1, 1887. In order to cheat, hinder and delay its creditors, the . 


defendant had confessed a judgment in favor of Russell Sage 
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for a large amount, and had procured him to bring a suit im 
chancery on the same, and had had the property placed in the 
hands of a receiver appointed therein, upon which the di- 
rectors of defendant and all of its officers had resigned, 
in order to prevent service of process on it. Pending 
the suit, the court had discharged the receiver on its own 
motion on the ground that the suit was fraudulent and 
collusive. The bill charged that by reason of the .collu- 
sive suit of Sage the defendant had appropriated all of 


_ its income to its own use for two years. It was not true 


that defendant could not have paid interest on its bonds; for 
its net receipts since its default had never been less than 
$400,000 a year; but now with the debt due the trustees for 
payment of the claim of the State, and the accumulations of 
unpaid interest, the property mortgaged was not a good 


security for the debt. 


The bill prayed that the mortgaged property might be 
placed in the hands of a receiver pending the suit, that ona 
final hearing it might be turned over to the trustees under the 


second mortgage ; and for general relief. 


The application for a receiver came up on the 27th day 


_ of March, 1884, upon which affidavits were read, showing 


conclusively the fraudulent and collusive character of the 
Sage suit ; and that the officers and agents of the defendant 


had resigned inorder to prevent the service of process. 


On that day the court made an order as follows: 


“On this day come the plaintiffs, by U. M. & G. B. Rose, 
their solicitors, and also comes said defendant, by B. C. Brown, 


its solicitor, and it is now ordered that both parties have leave 


— §— 


until the 7th day of April next to file printed briefs herein ; 
and it is further ordered that the defendant until further order 
herein hold the property mentioned tn the bill subject to the order 
of the court, and defendant has leave to plead, answer or de- 


mur to the bill of complaint herein on the said 7th day of 
April.” (*45.) 

Defendant filed an answer setting up the same matters 
that were held to be bad in Memphis Railroad v. Dow, 120 U. 
S., 287, and it admitted that these had been twice adjudicated 
to be bad as charged in the bill’; and it admitted that the re- 


ceiver in the Sage suit had been discharged for fraud in secur- 


? 


ing his appointment. (*68, 72.) 
It admitted that it was insolvent. (*59.) 


On the 15th day of April, 1884, a receiver was appointed. 
(*79.) 
The order was that the defendant should turn over “its 


railroad, rolling stock, and all other money and property of 


every character, to said receiver.” 


It was further “ordered that debts, if any, due from the 
railroad company for tickets and freight balances, and for work 
and labor performed by its employes and laborers, and [for] 
material furnished for operating, repairing or improving the 
road, and all obligations incurred in the transportation of pas- 
sengers and freight, or for injuries to persons or property, 
which have occurred within six months past, shall be paid out 


of the earnings of the road.” (*83.) 
- Defendant moved to strike from this order so much as re- 


lated to money in possession, saying that it was derived from 
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its income, and that the plaintiffs had never demanded posses- 


sion of the mortgaged property. (*86.) | 


The court took the motion under advisement; but in the 
meantime directed the money to be surrendered to the receiver, 


to be by him held subject to its order. (*87.) 


The judges were not agreed upon the law; and each de- 
livered an opinion, the circuit judge being of opinion that the 
motion should prevail; so the money in question, being $32,- 
216.20, was ordered to be restored to the defendant. In the 
meantime Cossitt and various other creditors who had recovered 
judgments in the court below on coupons attached to the 
bonds of May 1 and May 2, 1877, had filed interventions, 
praying that the money migiit be applied in payment of their 
judgments. Their claims were denied, and they appealed. 


The plaintiffs also appealed from the order. 


When the cause came on for final hearing replication had 
been filed, and no testimony having been taken, the court de- 
creed that the mortgaged property be turned over to the trus- 
tees as prayed in the bill; (*99), and the court fixed a lien on 
the property for any and all debts and liabilities that might : 
have been incurred by the receiver. (*104.) However, the : 
trustees had no money to pay them with, the company as a 
meritorious party having gone off with that; and they began 


business with a balance on the wrong side of the books. 


From the final decree the defendant appealed. 


The judgment creditors who had intervened for the 
purpose of having their judgments paid out of the fund in the 


court, their demands having been rejected, also appealed. 
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Thus the railroad company which had fraudulently kept 
the creditors and trustees at bay for two years by means of the 
appointment of a receiver fraudulently obtained, was finally 
discharged from the court, with an order on the trustees to 
pay its debts, and, being itself insolvent, and showing no legi- 
timate uses for the money, it was allowed out of the registry 
of the court $32,216.20, apparently for distribution among its 
stockholders. This would seem to have been nothing but a 
reward for virtue; and as such we venture to think that it was 


ill-timed. For this we complain. 


BRIEF ON APPEAL OF RAILROAD COMPANY. 


The suit was one for specific performance, and had noth- 
ing in it out of the common run of suits of that kind. It was 
contended in the court below that the remedy at law was com- 


plete; but that position was not tenable. 


By the Constitution of Arkansas it is provided that “the 
rolling stock and all other movable property belonging to any 
railroad company or corporation in this State shall be consid- 
ered personal property.” 

Art. XVII, sec. ro. 

Any proceeding at law would have involved a vast num- 
ber of suits, and must have been in many respects unavailing. 
Jn that way choses in action could not have been reached at 
all; nor could money on hand, to which the deed gave a clear 
right. A suit in equity afforded the only adequate remedy. 

Shaw v. Norfolk R. R. Co., 5 Gray, 162. 
Shepley v. Atlantic R. R. Co., 55 Me., 395. 


Jones R. R. Securities, sec. gor. 
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ASSIGNMENT OF ERRORS FOR THE TRUSTEES. 


The court erred in sirthing from the decree that part of tt 


that required the money on hand to be turned over to the receiver. 


As was said by Judge Caldwell, 2om5}., in delivering the 
dissenting opinion in the court below, and which is copied in 
the transcript, if the trustees were not entitled to the fund in 
court, it must have been because the contract of the company 
as to income and money was void. And yet no reason was 
given why it should be regarded as void. Persons capable of 
contracting may make any contract not in contravention of 
law. If any reason exists why money shall not be made the 
subject of contract it has not been called to our attention. 
The only respect in which it differs from any other property 
that may become the object of judicial proceedings is that it 
is often more difficult to reach; but in this case that difficulty 
had been successfully overcome when the court voluntarily 


surrendered the fund to the defendant for the mere asking. 


It is also true, as stated in the dissenting opinion, that if 
the decree of the court was correct, the clause in the mortgage 
as to income and money was a mere nullity ; for upon a breach 
of the conditions of the mortgage the trustees were entitled 


to possession of the other property without reference to that 


clause. | 
Fitegerald v. Beebe, 7 Ark., 311. 


Gilchrist v. Patterson, 18 Id., 579. 
No case of this kind has been before this court where the 
contest was simply one between mortgagor and mortgagee, as 
itis here. In Galveston R. R. Co. v. Cowdry, 11 Wall., 483, 


the court said: 


“Tn this case it does not appear that the complainants or 
their trustees made any demand for the tolls and income uniéit 


they filed the present bill.” 


In the present case, the fund accrued after the bill was 


filed.- 


? 


In the court below, counsel seemed much to rely on 
Noyes v. Rich, 52 Me., 115. The court there refer to the 
case of Mason v. York R. R. Co. in. the same volume, 
| - page 08. In the opinion in that case the court (p. 
99) refer to the case Re Bondholders of York R. R. 

Co., 50 Me., 552, where the mortgage is copied at length; 
and it there appears that the mortgage did not convey either 
money or income. Noyes v. Rich therefore only decides that 
where neither of these is mentioned they belong to the mort; 
gagor until entry by the gaostengte ; a familiar principle which 
none will dispute. 

If the filing of the bill would not fix any money in the 
hands of the mortgagor, the order made by the court ‘on the 
27th day of March, 1884, requiring the mortgagor to hold the 

_ property from that time ‘‘ subject to the order of the court,” cers 


tainly had that effect. The exact point was decided in 


Gibbs v. Greenville R. R. Co., 15 Shand. (S. C), 
518. 
S.C.,9 Am. & Eng. R. R. Cases, 723. 
And in | 
S. C., 15 Shand., 304. 


S.C.9 Am. & Eng. R. R. Cases, 739. 


Tne fund in court was received after that date. 


Respectfully submitted, | 
U. M. ROSE. 
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Supreme Court of the United States, 


OCTOBER TERM, 1887. 


Tue Mempuis anp Lirrte Rock Rat- 
ROAD Company (as Reorganized), ' 

| Appellant, . 

| No. 125. | 

AGAINST 


: Rosert K. Dow, Watson MATTHEWS 
% and CHARLES Moran, Trustees. 


Rosert K. Dow, Watson MaAtTTHEws, 
and CHARLES Moran, Trustees, 


Appellants, 


No. 165. 
AGAINST 


‘Toe MEMPHIS AND LITTLE Rock RaIL- 
ROAD CoMPANyY (as Reorganized). 


_ BRIEF FOR THE RAILROAD COM- 
PANY. 


4 


50 ox, 7 Statement. 


On May 1st, 1877, the Memphis and Little Rock y 
Railroad Company (as reorganized) executed and de- i 


2 


livered to Pierson, Dow and Matthews, as Trustees, a 
mortgage of its railroad and property to secure an issue 
of $250,000 of its bonds, maturing in installments of 
$50,000 each on the first day of May, in the years 1879, 
1880, 1881, 1882 and 1883, respectively. This mortgage 
was a first lien and was known as the “ Preference Ten 
Per Cent. Mortgage,” or, briefly, as the “ PREFERENCE 
MorTaaGE.” No installment of principal secured by 
this mortgage was paid, and on November Ist, 1882, 
default in the payment of interest was made. In June, 
1883, a bill of foreclosure was filed in the Court from 
which these appeals are taken, by the surviving Trus- 
tees Dow and Matthews (the other Trustee, William 8. 
Pierson, having died in 1880), and a decree providing 
for sale on failure to pay the mortgage debt within 
thirty days, was entered on April 4, 1884. 


On May 2p, 1877, the Railroad Company executed 
and delivered to the same parties (Pierson, Dow and 
Matthews), as trustees, another mortgage of its rail- 
road and property, made to secure an issue of $2,600,- 
000 of its bonds, running thirty years and bearing in- 
terest at the rate of four per cent. until July 1, 1882, 
and eight per cent. thereafter. ‘This mortgage was a 
second lien, and was known as the GENERAL MortTGAGE. 

On July ist, 1882, the Railroad Company defaulted 
in the payment of the then maturing installment of in- 
terest, and paid no installment subsequently falling due. 

On February 27th, 1884, Dow, Matthews and Moran, 
trustees (Moran having been appointed a trustee under 
this mortgage in place of the deceased trustee), filed 
their bill In THE PRESENT suIT for possession under the 


“ee Evy 
Shes os 
as. 
on om. 0. 2 A Mer eg 
a Pb oy ‘ “2 


tl 


PIED pn tan area hag Vries tie DRO Re aga cage. 20 I te EE eatin ea Te 


Peet nent gn eo 


3 


genneral mortgage (Bill of Complaint, Record, p. 1). The ' 
defendant answered (Record, pp. 21-37) ; a receiver was 
| appointed (Record, p. 38) ; and the cause proceeded to 
a decree, entered on July 22, 1884, requiring the re- 
ceiver to deliver to the complainants, as trustees, all 
the railroad property and mortgaged estate, and mak- 
ing a reference to a Master to ascertain proper allow- 
ances, &c. (Record, pp. 46-47). 


THE APPEAL OF THE TRUSTEES. 


The motion for the appointment of a Receiver was 
made on March 24th, 1884 (Record, p. 10). On the 
27th of the same month the following order was en- 
tered : 


“On this day comes, &c.. * * * and it is now 
ordered that both parties have leave until the 7th day 
of April next to file printed briefs on the motion for 
the appointment of a Receiver herein; and it is fur- 
ther ordered that the defendant, until further order 
herein, hold the property mentioned in the bill, subject - 
to the order of the Court. And the defendant has 
leave to plead, answer or demur to the bill of com- 
plaint herein, on the said seventh day of April ’ = 
(Record, p. 19). 


The order or decree appointing the Receiver was made 
on the 15th of April, 1884. The order directed the re- 
ceiver to take, and the railroad company to surrender 


to him, among other things all the moneys in its pos- 
session (Record, pp. 38-41). 
Ata later date in the same month the defendant 


filed an exception to so much of this order or decree 
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appointing the Receiver as directed him to take, and 
the defendant to deliver to him the moneys in its pos- 
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session, and showed to the Court that all the money in 
the hands or possession of the defendant was derived 
by it from the operation of its railroad and other 
property mentioned in the bill, and was its income and 
the income of the property, and that it had no moneys 
whatever save such as were thus derived and received ; 
and thereupon moved the Court to strike from the 
order or decree so much thereof as required or directed 
the defendant to deliver to the Receiver its money on 
hand (Record, p. 41). The Court took this motion 
under advisement, authorizing the Receiver in the mean- 
time to take and the defendant to deliver the moneys 
in its possession derived from the operation of the 
mortgaged property, the same to be held by the Receiver 
subject to the order of the Court, and to be repaid to 
the defendant should the Court so adjudge (Record, p. 
42). : 

On July 15, 1884, the defendant’s motion to modify 
the order of the Court appointing the Receiver, by strik- 
ing therefrom so much thereof as required the defend- 
ant to pay over to the Receiver its moneys on hand and 
the moneys derived from the income and earnings of 
the road on hand at the date of the order, and to re- 
quire the Receiver to pay over to the defendant such 
moneys, was granted ; and it was ordered that the sum 
of $32,216.20, paid over by the defendant to the Re- 
ceiver under the order of April 18th, should be repaid 
by the Receiver to the defendant (Record, p. 46). 

From this order the trustees in open court prayed an 
appeal to this Court, which was allowed, the Court 
directing the Receiver not to pay the fund to the de- 
fendant until the lapse of the time allowed by law for 
the filing by the trustees of a supersedeas bond (Record, 
p. 46). 
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It appears by a stipulation between the parties (sec- 
ond addition to Record, p. 10, opinion of the CrrcuiT 
JUDGE, pp. 3, 7), that: 


‘“* At the time the order was made herein on the 27th 
day of March, 1884, giving time for filing briefs, the 
the defendant had on hand in money $42,123.68, and 
had between that time and the time of the appointment 
of the Receiver paid out $46,458.16, leaving in its 
hands when the Receiver was appointed $32,216.20 on 
striking balance of receipts from operating the road and 
payments made by the company, as stated in the opinion 
delivered in the cause by the Circuit Judge.” 


The bill in this suit was not filed until the lapse of 
more than a year and a half from. the date of default 
under the General Mortgage. During this time the 
complainants as trustees of this mortgage had macle no 
demand for possession and had taken no proceedings 
in the enforcement of the trust, and at the time of the 
appointment of the Receiver the Railroad Company was 
in possession of its property and operating it. 


Provisions of the General Mortgage. 
The property covered by the General Mortgage in- 
cluded the following : 


‘‘ And also all the rents, issues, tolls, profits, re- 
‘*‘ celpts, moneys, rights, benefits and advantages had 
“‘ received or derived by the said railroad company from 
‘its railroad or other property, or in any other way 
** whatsoever, &c.” (Record p. aM). | 


Then follow these provisions : 


“ Provided, however, that this conveyance is upon the 
conditions following, to wit : 


‘First. That so long as the said party of the first 
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part shall not make default in the payment or either 
principal or interest on any of the aforesaid bonds and 
coupons, as the same may respectively become due 
and payable, and shall faithfully perform the conditions 
of said bonds, and the stipulations and conditions of 
this indenture, said party of the first part shall be enti- 
tled to retain the possession of the railroad and other 
property hereby conveyed, and receive and enjoy the 
income thereof. 

“ Firru. In case default for the space of sixty days 
shall be made in the payment of any of said interest 
coupons, or of the principal sum of any of said bonds, 


as they shall respectively fall due, the said party of the - 


second part, their successor or successors, and his or 
their survivor or survivors, on the written request of 
one-third, in interest, of the holders of said bonds, by 
themselves or by their agent thereto duly authorized, 
either of said trustees being Gompetent to act as the 
agent of the other trustees, upon being furnished with 
funds for expenses and being suitably indemnified 
against risk and loss, may and shall enter in and upon, 
and take possession of and operate all and singular the 
said railroad and all the other property, real, personal, 
or mixed, hereinbefore conveyed or intended to be con- 
veyed, and take and receive the income and profits 
thereof ; and may and shall sell all and singular, said 
railroad and fuss: and all other property, real, personal 
or mixed, with all the charters, rights, privileges, im- 
munities, franchises and choses in action of said rail- 
road company, party of the first part, hereinbefore con- 
veyed, or intended to be conveyed, and execute and de- 
liver to the purchaser or purchasers, deeds ard convey- 
ances which shall vest in such purchaser or purchasers 
all the estate, right, title and interest, whether legal or 
equitable, of said party of the second part, and of said 
railroad company, party of the first part, in fee simple, 
absolute, free of equity, or redemption of, in-or to said 
railroad, lands, property charters, rights, privileges and 
franchises, and every part and parcel thereof, and said 
deeds and conveyances shall forever bar and estop said 
railroad company, party of the first part. 

‘“ And the proceeds of such sale, if made for cash, 
after paying the costs, charges and expenses of said 
party of the second part, or their successors, and of 
their or his agents, or attorneys at law, or in fact, 
incurred in and about the said trust, and the said fore- 
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closure, sale and conveyance shall be distributed pro 
rata to the holders of the bonds without cme” 3 to 
priority of issue, and coupons secured by this trust, but 
neither in the case of a sale for money, nor in the case 
of any other sale, judicial or otherwise, shall any of the 
coupons or interest warrants from said bonds be 
entitled to or share any of the proceeds of such sale, 
unless the same are held and owned by the actual 
holders and owners of the bonds to which said coupons 
were respectively attached at the issue of said bonds. 
And it is expressly agreed that such coupons as may be 
held by any other person than the actual owner or 
holder of the bonds to which they were respectively 
originally attached, shall be considered merely as an 
unsecured promissory note of said railroad company, 
and shall not be entitled to the security of this deed of 
trust.” 


ARGUMENT. 


The question which this part of the record presents 
is the question of title as between the mortgagor and 
mortgagee—as between the Railroad Company and the 
Receiver—to moneys in the possession of the company, 
at the time of the appointment of the Receiver, derived 
by the company from antecedent operations of its rail- 
road and property. If the Court below rightly adjudged 
the title to this antecedently acquired income to be in the 
Railroad Company, we need not, for obvious reasons, 
inquire into the propriety of the order requiring its 
repayment to the company. That order followed as a 
moral and legal sequence of the decision upon the title. 

The Court below thus stated the question involved in 
this appeal : | 


“ This, therefore, is the question presented : Could 
the mortgagor, having in his possession unexpended 
earnings of the mortgaged property, be compelled to 
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turn those earnings over for the benefit of the mort- 
gapee # > : | 
and thus stated the general proposition of law upon the 
subject : } | 

“ When a mortgagee allows a mortgagor to remain in 
possession after default, the latter takes the rents and 
profits to his own use, and the former cannot require 
him to account therefor nor recover them from him. 
* %* * Although the mortgagee may have the right 


to take possession upon a breach of the condition, if he 
does not exercise the right he cannot claim the profits.” 


That the propositions of law, as stated by the Crcuat 
Judge, are familiar and well settled, it is scarcely nec- 
essary to suggest. The consideration of these ques- 
tions by the courts has been so fruitful in judicial 
statement and reiteration of the doctrine repeated by 
the Court below, tkat we believe we can better aid this 
Court by a simple collection of adjudged cases than by 
any elaboration of argument. 


AUTHORITIES AND ADJUDGED CASES UPON THESE GEN-. 


ERAL PROPOSITIONS. 


Text Books: : 
The rule is stated by the text writers in substantially 
the same language as that used by the Vourt below. 


See 


Jones on Mortgages, §§ 670, 771. 

1 Hilliard on Mortgages, 179-222, passim. 

2 Washburne on Real Property, p. 156, Par. 
sae 


The application of the rule to railroad mortgages is 
thus stated in Jones on Railroad Securities, § 114: 


‘) 


“ The earnings of a railroad, while it is allowed to 
remain in the possession of the mortgagor, are not sub- 
ject to the lien of the mortgage, although in terms the 
mortgage covers the tolls of the road, if’ at the same time 
the mortgage implies that the mortgagor is to hold posses- 
sion and receive the earnings of the road until the mort- 
gagee takes possession.” 


English Cases : | 

' The English cases repeat the rule as laid down by 
Lord Chancellor Harpwicke, in Higgins vs. York 
Printing Company, 2 Atkyns, 107, and by Lord Mans- 
FIELD, in Chinnery vs. Black, 3 Doug., 391. Their lan- 
guage is quoted by this Court in the case of Gilman vs. 
Ill. & Miss. Tel. Co., 91 U.S., 615 (post, p. 16), and by 
PaRKER, C. J., in the case of Wilder vs. Houghton, 
1 Pick., 87 (post, p. 11). 


American Cases in the State Courts : 

_In the case of Noyes vs. Rich, 52 Maine, 115, the 
defendant, who was superintendent of a railroad, had 
money in his hands “ which had accrued by operating the 
railroad,” and which he refused to deliver to a Receiver 
appointed in a suit brought by trustees of a mortgage 
executed by the Railroad Company. In this action the 
Receiver sought to recover these moneys. It was held 
that he could not recover, the Court saying : 


“The suit of Mason and others [in which the Re- 
ceiver was appointed, reported page 83 of same volume | 
is not a general creditor’s bill, though analogous to one. 
They bring it not in behalf of all the creditors of the 
corporation, but in behalf of certain specified creditors. 
Nor does it seek to reach all the property of the corpo- 
ration, but certain specified property mortgaged in trust 
for their benefit by a deed to st dated Feb. 6, 1851, 
The right of the plaintiff cannot extend beyond the 
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property mortgaged, und the right of the Receiver must 
necessarily have the sume limitation. * * * It will 
hardly be contended that while mortgagors remain in 
possession they can be compelled to pay the rents and 
profits of the property to the mortgagees. And yet 
that is just what is attempted in the case at bar. No 
one has ever rightfully taken possession under the 
mortgage until it was done by the Receiver in March, 
1860. Zhe money in the defendant's hands accrued from 
the earnings of the road prior to that time. The mort- 
gage did not attach to tt. Therefore it was not embraced 
in the subject matter of the suit in equity, and the Re- 
ceiver was not entitled tout.” — 


In Wilder vs. Houghton, 1 Pick., 87, the facts suffi- | 
ciently appear in the opinion of the Court, delivered by 
PaRKER, C. J.: 


“The object of this suit is to recover of the assignee 
of a mortgagor the value of the rents and profits of the 
land mortgaged, from the commencement of the action 
to foreclose, brought by.the present plaintiff, the 
mortgagee, to the time of possession taken in virtue of 
the writ of possession. ; 

“The defendant stands in the place of the mort- 
gagor, so that the * * * question submitted is the 
same as if the present action were between the mort- 
gagor and the mortgagee ; and in this view it must be 
considered an experiment, no such action having hith- 
erto been brought, either in this country or in England, 
as far as we can discover from the books which have 
been referred to, or others which have been examined. 

% x % % 7 % * 


‘It is true that when the estate mortgaged is not full 
security for the debt, the profits would be useful to the 
mortgagee as a means of payment ; but to obtain them 
he should enter early, or bring his writ of entry, which 
he may do immediately upon the execution of the deed ; 
if he chooses to lie by and suffer the mortgagor to keep 
possession, he consents that the intermediate profits 
may be received by him and held without account. 
Though this question does not seem to have been 
brought directly before the Court, yet there are cases in - 
which the principle has been considered, and it seems 
always to have been taken for granted that such a claim 
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as this cannot be maintained. Thus Lord HarpwIckE, 
in the case of Mead vs. Lord Orrery, 3 Atk., 244, says : ‘As 
to the mortgagor I do not know any instance where he 
keeps in possession that he is liable to account for the 
rents and profits to the mortgagee, for the mortgagee 
ought to take the legal remedies to get possession.’ 
The same eminent judge, in another case, //iggins vs, 
The York Buildings Cv., 2 Atk., 107, says : ‘In case of 
a mortgagee where a mortgagor is left in possession, 
upon a bill brought by the mortgagee for an account in 
this Court, he never can have a decree for an account of 
the rents and profits from the mortgagor for any of the 
years back during the possession of the mortgagor.’ 
And in Doug., 21, Lord MANSFIELD says : ‘ The mortga- 
gor may be considered as receiving the rents in order to 
pay the interest, by an implied authority from the mort- 


gagee, till he determine his will.’ And if this be the 


law in regard to the mortgagor, the same holds in re- 
gard to his lessee or assignee, as was settled in a case 
reported in 15 Mass. Rep., 274 (Pitchburgh Cotton Man- 
-ufacturing Co. vs. Melven) ; in which case, also, is rec- 
ognized the law as above laid down.’” 


In M. V. RB. RB. Co. vs. U. S. Ex. Co., 81 IIl., 534, the 


Court said: 


“ Appellant having mortgaged its property and in- 
come to secure the payment of certain indebtedness, 
the question is, whether its earnings, after the execu- 
tion of the mortgage and before foreclosure proceed - 
ings are instituted or possession is taken by the trus- 
tees, can be reached by other creditors. The mortgage 
conveys to the trustees the ‘ rights, powers, franchises, 
emoluments, income and property.’ ” 

(The Court stated the provision of the mortgage by 
which mortgagor was entitled to possession until de- 
fault, and by which also upon default the trustees were 
entitled to enter, and continued) : 

“ From the language of the mortgage which we have 
quoted, we are unable to discover an intention to vest 
a right to the income to the trustees, until default in 
the condition and possession taken by the trustees on 
account thereof. that event they are to receive the 
tolls, freights, income, rents, issues and profits, but un- 
til then these are to be received by the mortgagor. It 
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is true that it is its duty to apply the income, after the 
payment of current expenses, including necessary re- 
pairs and improvements, to the liquidation of the in- 
terest due upon its bonds, but this obligation, of its 
own force, no more carries the title to the particular 
money received as income to the bondholders or trus- 
tees than does the obligation to pay a debt in ordinary 
cases carry title to the creditors of the money in the 
debtors’ pocket. The fact that the mortgagor is in 

ossession, operating the road, renders it indispensable 
that it shall pay current expenses, and for necessary 
repairs and improvements, and that it shall exercise 
its judgment and discretion'as to the extent repairs 
and improvements shall be made, and this can only be 
paid out of income. It'is incunsistent with such con- , 
trol over the income that it shall be the property of the 
trustees.” : 


The foregoing extracts fairly present the doctrine as 
it has been uniformly adopted and applied by the State 


Courts. | 
The following cases apply the rule : 

Boston Bank vs. Reid, 8 Pick., 461. 

Long vs. Wade, 70 Maine, 358. 

Field vs. Swan, 10 Metc., 112. 

Chase vs. Palmer, 25 Maine, 341. 

Smith vs. Eastern R. R., 124 Mass., 154. 

Ellis vs. B. H. & E. R. R., 107 Mass., 1. 

City of Bath vs. Miller, 51 Maine, 341. 

Williamson vs. N. A. R. R., 1 Biss., 198. 

De Graeff vs. St. Paul & Pac. R. R., 24 
Minn., 452. | 3 

Merchants’ Bk. vs. Petersburgh R. R., 34 
Leg. Int., 240. 


Cases in this Court: 


In the case of Galveston R. R. vs. Cowdrey, 11 
Wall., 482, the salient facts were these: A railroad 
company had conveyed its property to trustees under 
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three successive mortgages. The first included “tolls, 
issues and profits.” It provided for retention of the 
mortgaged property by the mortgagor until default for 
three months, and that upon such continued default the 
trustees should, on request of any bondholder, take 
possession. Subsequently to the execution of these 
mortgages the property was sold under executions 
issued upon judgments obtained by floating debt hold- 
ers, and the purchasers entered into possession of the 
property and its income. Bills for the foreclosure of 
the mortgages were afterwards filed, and the mort- 
gagees claimed to recover the income or the property in 
which it was invested. Their claim was denied, this 
Court, through Mr. JusTicE BRADLEY, saying : 


“The complainants have also appealed from the de- 
cree because it fails to award them the tolls, income 
and profits of the railroad during the time it was oper- 
ated by the present defendants, and to make the de- 
fendants accountable therefor. The complainants claim 
that nearly all the rolling stock and property, including 
the Junction railroad, claimed by the defendants as 
their property, were really produced by the earnings of 
the railroad fraudulently appropriated to themselves by 
the defendants. This claim raises the question whether 
the mortgage of the tolls and income makes the mort- 
gagor or his assignees accountable therefor before de- 
mand made by the mortgagee. In this case it does not 
appear that the complainants or their trustees made 
any demand for tolls and income until they filed the 
present bill. The bill itself does not contain any alle- 
gation of such a demand. Now what is the language 
of the deed of trust? They convey, it is true, with the 
other premises, the tolls, income, issues and _ profits, 
whenever the company shall be in default of payment ; 
but a subsequent clause provides that in case the com- 
pany shall at any time, for the space of three months, 

e in default in respect to the payment of either inter- 


est or principal of said bonds when due and demanded, 
on request in writing of any of the holders of the bonds, 
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the trustees shall take possession of the railroad and 
other property, and through the agency of the persons 
they may appoint, shall collect and receive the tolls, in- 
comes and profits of ‘ the railroad and mortgaged prop- 
erty for the purpose of the security before declared, 
and may sell the road upon giving due notice,’ &c. It 
seems to us that the latter clause defines and points out 
the manner in which the pledge of the tolls and income 
is to be practically carried into effect. At all events, 
until a regular demand were made for the payment of 
the tolls and income, we do not think, under the lan- 
guage of the deed, that the defendants were bound to 


- account therefor. If this be so, it matters not what 


bargains the defendants made between themselves as 
to the disposition of the said tolls and income.” 


In the case of the American Bridge Company against 
Heidlebach, 94 U. 8., 798, the controversy was between 
a judgment creditor who filed a bill in equity claiming 
pro rata payment out of certain money and proceeds in 
the hands of the company, and the mortgagees of the 
company secured by a mortgage pledging “ rents, issue 
and profits,” and containing a provision that if the in- 
terest were in default for six months, the trustees, upon 
written request of the holders of one-half of the out- 
standing bonds, might take possession of and operate 
the bridge, &c. The trustees filed their bill on the 25th 
of November, 1874. The bill of the judgment creditor 
was filed on the 11th of the following month. This 
Court, by Mr. Justice SWAYNE, said : 


“In this case, upon the default which occurred, the 
mortgagee had the option to take personal possession 
of the mortgaged premises, or to file a bill, have a Re- 
ceiver appointed and possession delivered to him. In 
either case the income would thereafter have been 
theirs. Until one or the other was done, the mort- 
gagor, as Lord Mansfield said in Chinnery vs. Black, 3 
Doug., 391, was ‘ owner to all the world and entitled to 
all the profit made.’ — 

“ The mortgage could have no retrospective effect as 
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to previous income and earnings. The bill of the trus- 
tees does not affect the rights of the parties. Itis an 
attempt to extend the mortgage to what it cannot be 
made to reach. Such a proceeding does not create any 
new right. It can only enforce those which exist al- 
ready. The bill of the trustees is as ineffectual as if the 
fund were any other property, real, personal or mixed, 
acquired by the mortgagee aliunde, and never within 
the scope of the mortgage.” 


In the case of Gilman et al. vs. LUl. & Miss. Tel. Co. 
91 U. S., 615, the facts were these: The Des Moines 
Valley R. BR. Co. had, in 1857, executed to trustees a 
mortgage covering its railroad, property and franchises, 
and specifically including “the tolls, rents and profits 
to be had, gained or levied therefrom.” A second mort- 
gage was executed by the company in 1868, which cov- 
ered the road and its appurtenances and included “also 
all rents, issues, tolls, profits, CURRENCY, MONEYS, rights, 
benefits and advantages derived or to be derived, had 
or received therefrom by said company in any way 
whatever.” In July, 1872, the interest on both mort- 
gages being in default, the trustees of the second mort- 
gage began a foreclosure suit in a State Court, making 
parties the Railroad Company, the trustees of the first 
mortgage and several judgment creditors, the Illinois 
and Mississippi Telegraph Company being among tlie 
latter. The trustees never took possession, nor was 
any Receiver appointed. A decree of foreclosure was 
made on the 3lst of May, 1873, and the Court 
held that the lien of the Telegraph Company’s judg- 
ment was subject to the mortgages. The Telegraph 
Company’s judgment was obtained on the 24th day of 
May, 1872. On the 13th of June, 1873, execution was 
issued upon the judgment of the Telegraph Company, 
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and under a State statute it garnished moneys in the 
hands of the agents of the Railroad Company. A bill 
to enjoin the proceedings of the Telegraph Company 
under its judgment was filed jointly by the trustees of 
both mortgages. The opinion of this Court, delivered by 
Mr. JusTicE SwayYNnE, is as follows, in so far as it affects 
the question under consideration here: 


“The proceedings in this case at law having been 
held valid, the telegraph company is entitled to the 
fund in controversy, unless the appellants have shown 
a better right to it.” 

% # % % % % 

“It would have been competent for the Court 2n 
famine, upon proper showing, to appoint a Receiver 
and clothe him with the duty of taking charge of the 
road and receiving its earnings, with such limit of time 
as it might see fit to prescribe. It might have done 
the same thing subsequently during the progress of the 


suit. When the final decree was made a Receiver might . 


have been appointed, and required to receive all the in- 
come and earnings until the sale was made and con- 
firmed, and possession delivered over to the vendee. 

‘“‘ Nothing of the kind was done. There was simply 
a decree of sale. The decree was wholly silent as to 
the possession and earnings in the meantime. It fol- 
lows that neither during that period was in any wise 
affected by the action of the Court.” 

* % %* % % %* 

“Nothing was done in the exercise of the right which 
the mortgages gave to the mortgagees to intervene and 
take possession. We may therefore lay out of view also 
both of these topics. 

“This leaves nothing to be examined but the effect 
of the mortgages, irrespective of other considerations. 

“A mortgagor of real estate is not liable for rent 
while in possession (2 Kent. Com., 172). He contracts 
to pay interest and not rent. In Chinnery vs. Black, 3 
Doug., 391, the mortgagor of a ship sued for freight 
earned after the mortgage was given, but unpaid. Lord 
MAnsSFIELD said : ‘ Until the mortgagee takes possession 
the mortgagor is owner to all the world, and is entitled 
to all the profit made.’ Itis clearly implied in these 
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mortgages that the railroad company should hold pos- 
session and receive the earnings until the mortgagees 
should take possession or the proper judicial authority 
should interpose. Possession draws after it the nght 
to receive and apply the income. Without this the 
road could not be operated and no profit could be 
made. Mere possession would have been useless to all 
concerned. The right to apply enough of the income 
to operate the road will not be questioned. The 
amount to be so applied was within the discretion of 
the company. The same discretion extended to the 
surplus. It was for the company to decide what should 
be done with it. In this condition of things the whole 
fund belonged to the company, and was subject to its 
control. It was, therefore, liable to the creditors of 
the company as if the mortgage did not exist. Zhey in 
no wise affected ut. If the mortgagees were not satisfied 
they had the remedy in their own hands, and could at 
any moment invoke the aid of the law or interpose 
themselves without it.” 
| 

It will be observed that in the Gilman case the exe- 
cution and process of garnishment issued upon the 
Telegraph Company’s judgment in June, 1873, nearly a 
year after the foreclosure bill of the trustees was filed 
(July, 1872). Obviously, therefore, the moneys gar- 
nished in the hands of the agent of the railroad com- 
pany were a part of income (current receipts) acquired 
subsequently to the filing of the bill. There is, there- 
fore, we submit, no room to question the absolute con- 
clusiveness of the opinion in the Gilman case upon the 
case at bar. 

An effort was made in argument for the trustees, in 
the Court below and again in this Court in opposing 
the motion to dismiss their appeal, to distinguish the 
present case from some of those which have been 
cited ; and with this purpose it was suggested that in 


the case of Gilman vs. Ill. & Miss. Telegraph Co. 


(supra), the claims of an intervening creditor were 
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held to be superior to those of the mortgagee for rea- 
sons which would not apply to the claims of the mort- 
gagor. The reasoning leading to this conclusion has 
not been stated and we are unable to forecast the argu- 
ment on this point which the ingenuity of counsel for 
the trustees may now devise ; but it is enough to say, 
in reply to any argument which, by possibility, may be 
made in this respect, that in all such cases as the (Guil- 
man case the Courts have derived the rights of credi- 
tors through the right of the mortgagor. Thus, in the 
Gilman case the language is : 


“In this condition of things the whole fund BE- 
LONGED TO THE COMPANY. 


And in the //eidelbach case : 


“ The mortgagor is owner to all the world, and entitled 
to all the profits made. The bill of the trustees is as 


ineffectual as if the funds were any other property, 


real, personal or mixed, acquired by the mortgagor 
aliunde, and never within the scope of the mortgage.” 


The case of DeGraff vs. Thompson, 24 Minn., 452, 
(which we might almost submit in lieu of a brief upon 
this appeal) is as complete an answer to any argument 
the complainants may make in this particular, as it is 


an effectual refutation of any claim of theirs to the 


moneys in question. ‘That case may be stated thus: 


Plaintiffs brought their action in the district court 
for Ramsey County against the First Division of the 
St. Paul & Pacific Railroad Company, and summoned 
as garnishees Thompson, Rice and Kennedy, the mort- 
gage trustees of the defendant’s road. Thompson and 
Rice appeared and disclosed ; but no service was had 
upon Kennedy, who was a non-resident, and did not at 
any time appear in the proceedings. It appeared from 
the disclosures that the garnishees took possession of 
the road as mortgage trustees, October 9th, 1876, and 
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that the company had on hand at that time, as prior 
earnings of the road, $157,618.04, of which $42,618.04 
were in the hands of the treasurer of the company at 
St. Paul, and $115,000 were in the hands of the assistant 
treasurer in New York City. 

The Court ordered that judgment be entered against 
the garnishees, so far only us the same might be en- 
forced against the joint propeity of all, and the sepa- 
rate property of Thompson and Rice, for the sum of 
$18,186.34. From this order the garnishees appealed 
to this Court. : 

% % + * _ & me , 

‘“‘CoRNELL, J.: Assuming that appellants, at thetime 
they took possession of the road and franchises under 
the mortgages, had no legal right as mortgagees to take 
and appropriate any’ portion of the previously acquired 
earnings and income of the road then on hand without 
the consent or authority of the company, their liability 
as garnishees, in respect to the $42,618.04, would seem 
to follow from the facts indisputably evidenced by the 
disclosures. 

% % % e % % 

‘“ Under the statute the right of garnishment is given 
to a contract creditor whenever it is properly made to 
appear that the garnishee is indebted to the debtor of 
the former, or has property, money or effects in his 
hands, or under his control, belonging to such debtor, 
exceeding in amount and value the sum fixed by stat- 
ute (Gen. St., C. 66, Tit. 10, S. 147). 

“Were appellants debtors of the defendant company, 
within the meaning of this statute, in respect to this 
sum of $42,618.04, at the time of the garnishment? 
The facts established by the disclosure, beyond any 
reasonable doubt, are that the appellants, as mortgage 
trustees, under three several mortgages, and solely by 
virtue of their authority thereunder, first took posses- 
sion of the defendant company’s railroad property, and 
the franchises therewith connected, on the 9th day of 
October, 1876, and thereafter operated and used the 
same as such trustees. At this time the company was, 
as it had theretofore been, in the actual possession and 
enjoyment of its said railroad and property, as the law- 
ful owner, with J. P. Farley as its general manager, and 
J. Botsford as its treasurer; and there then remained 
in account upon the books of the company, which were 
. then balanced, of unexpended income and earnings 


20 


ft 

theretofore acquired a balance of $42,618. 04,-which then 
belonged to the company and was in the: hands of its 
said treasurer. When the trustees thus took posses- 
sion, the said Farley thereupon became and thereafter 
continued to be the general manager of the trustees, 
and the said Botsford also became and continued their 
treasurer, and all their subsequent acts in reference to 
the company’ s funds then in the possession of its treas- 
urer, and in respect to all moneys afterwards earned 
in operating the road, were done solely under the di- 
rection and authority of said trustees; and as their 
ofticer, acting solely as treasurer for said trustees, and 
by their order and that of their general manager ; and 
without any direction or authority whatever from the 
company or any of its officers, the said Botsford, im- 
mediately upon the said trustees taking possession, 
turned over to them said moneys so in his hands be- 
longing to the company, by transferring the same to the 
new account, which he as their treasurer then opened 
and afterwards kept, and which contained full entry of 
all their receipts and disbursements as trustees in con- 
nection with said road. The only ground upon which 
the trustees made any claim to the transfer of this 
money was their supposed legal right thereto as trus- 
tees, under the stipulations contained in the mortgages. 
* ? #@ 

“ The garnishee summons was served on Rice and © 
Thompson, November 20, 1876, at which time it does 
not definitely appear what balance remained, nor is it 
at all important, in the view of the case taken by the 
Court. Upon these facts, leaving out of sight for the 
present the voluntary payments of the debts of the 
company by the trustees, and their effect, if any, upon 
the latter’s liability, it is clear, if the trustees had no 
rightful claim upon the money in question, under the 
mortgages, that they had no legal or equitable right to 
retain or use it for any purpose. Having acquired it 
through a mistake as to their legal rights, and having 
no right conscientiously to retain it, a cause of action 
at once accrued againgt them, in favor of the corpora- 
tion defendant, for its amount, as for money had and 
received. Though there was no privity of contract be- 
tween them founded upon any express agreement, there 
was a definite sum of money due from them to the de- 
fendant, ex cequo et bono, from which the law implies 
the privity and promise essential to the maintenance of 
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the action. Whenever one receives money which is the 
property of another, and which he is bound in natural 
justice and equity to refund to the rightful owner, an 
indebtedness arises in favor of the latter against the 
wrongful holder, upon which an action lies to recover 
the amount. (Cases cited.) 

‘“‘ Being thus indebted to the defendant in respect to 
this money, they could not discharge their obligation to 
pay it by voluntary assuming the payment of debts of 
like amount due to others from the corporation without 
its assent. No debtor can thus discharge his obligations 
to his creditor. ) 

‘This money or debt, then, was the subject of garnish- 
ment in favor of the plaintiffs as judgment creditors of 
the defendant company, unless the trustees had the 
legal right to take and hold the money by virtue of 
some lien thereon created by the mortgages. ‘These 
mortgages are all alike in their provisions. Each covers 
the road and franchises, and also in terms includes 
‘the tolls, incomes, rents, issues, and profits,’ as part 
of the mortgaged property. By the first article of each 
it is provided that, until default in payment of the 


principal or interest of the bonds secured thereby, the | 


company shall be suffered and permitted ‘to possess, 
manage and operate the road, and to take and use the 
rents, incomes, profits, tolls and issues ‘thereof in the 
same manner, and with the same effect, as if the mort- 
gage deed had never been made.’ : 

“ By the ninth article it is provided that,'in case of 
default in the payment of interest for the period of six 
months, ‘ the trustees may enter into the possession of 
said railroad and mortgaged property and collect and 
receive all tolls, freights, incomes, rents, issues, profits 
of-the same, and operate the road for the benefit of the 
bondholders.’ By article second it is further stipu- 
lated, among other things, ‘that all the current net 
earnings and income of the said railroads, after deduct- 
ing current expenses, and after paying the interest on 
the bonds secured by the prior liens above mentioned, 
shall be appropriated and used, from time to time, if 
‘necessary, in payment of the interest on the bonds se- 
cured by this instrument.’ With the exception of this 
last-recited stipulation, it is conceded that the mort- 
gages in question, in all their essential provisions and 
conditions, are substantially like those passed upon by 
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the Supreme Court of the United States in Galveston 


R. Co. vs. Cowdrey, 11 Wall., 459; Gilman vs. Illinois 


& Mississippi Telegraph Co., 1 Otto, 603; and Ainer- 
ican Bridge Co. vs. Heidelbach, 4 Otto, 798. In each 
of these cases it was held that the mortgage did not 
attach or become a lien upon any portion of the earn- 
ings or income of the road accruing while the mort- 
gagor continued in its possession, control and manage- 
ment, and that the mortgagees acquired no lien or right 
upon any portion of the income: accruing prior to the 
time of their taking possession of the road, either per- 
sonally or through the intervention of the Court, by a 
receiver, in the exercise of their option after default. 
The principal of these decisions is this: that whenever, 
by the terms of a mortgage upon this kind of property, 
either expressly or by implication, the right is reserved 
to a company mortgagor, who is general owner, to re- 
tain the possession and use of the mortgaged property, 
by operating the road, receiving the earnings, and ap- 
plying them in its discretion towards defraying the 
operating expenses, such mortgagor must be regarded 
as the owner of all such earnings acquired during the 


continuance of its possession, and as invested with the. 


absolute right of disposal as fully as any general owner 
of property enjoys. This right is wholly inconsistent 
with the existence of any specific lien uader the mort- 
gage in favor of the mortgage trustees. 

“The principle, as applied to this class of mortgages, 
we deem eminently wise and beneficial, and the case 
now before us falls clearly within it.” 


Again, it was argued below in behalf of the trustees 
that the order of March 27th, 1884 (ante, p.3; in which 
it was directed that, pending the. consideration of 
the question of receivership and the filing of briefs, 
“ defendant until further order herein hold the prop- 
erty mentioned in the bill herein, subject to the order 
of the Court”), operated to constitute the Board of 
Directors of the defendant company the Receiver of the 


Court, and to invest the mortgagees, through this fic- 


titious sequestration, with constructive possession of 


ey 


See 


AF onan Oy ager. ae ae ee a & 


te en ee oh 
eg ate am ew. 


Sg lie ee te AL a A ey ENE ALO, capa Pi 


- ee te 


23 


the property. And, in this line, it was further argued 
that as the company had on hand $42,123.68 when 
this order was made, and between that time and April 
11th, the date of the appointment of the Receiver, had 
paid out $46,458.16, that the amount turned over to the 
Receiver (under the provisional order of April 18th, 
1884) must have represented income accrued between 
the date of the constructive possession order (so to 
term it) and the date of the actual possession of the 
Receiver. This notion scarcely suggests a legitimate 
question for argument. 

First. The Court below, construing its own order, 
denied the construction put upon it by the complain- 
ants, and pointed out that the moneys paid out by the 
Company between March 27th and the date of the 
- Receiver’s appointment were paid out for operating ex- 
penses, and hence to be charged against the earnings of 
the road during that time. The Court further sug- 
gested the obvious advantage of this action of the com- 
pany to the mortgagee, saying : 

“ In fact the mortgagee is benefited by the action of 
the company, for at the time the application was first 
made it had $46,000 on hand which it could have used 
as it saw fit, and which, to the amount of $14,000, it 
has expended in the payment of those debts, which, by 
the final order appointing the Receiver, were charge- 


able on the future earnings of the road, and to that ex- 
tent postponed the mortgagees.” 7 


SEcoND. Except by recital of the mortgage the bill of 
complaint mentions neither income or moneys—in no 


aspect is there any specific claim there made to :oneys 


on hand. Therefore the order of March 27th cannot, 
by any supposed force to be attributed to its terms, be 
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supposed to constitute the directors Receivers of these 
moneys in behalf of the mortgagees. 


Tuirp. A test of the scope and operation of this order 
of March 27th, may be found in the question whether, 
the directors of the company could have been held in 
contempt for application of the moneys of the company 
without first obtaining permission of the Court, to pur- 
poses other than the mortgage debt. Obviously, not. 
Moneys were properly applied to the payment of oper- 
ating expenses, and no representative of the trustees 
cared to suggest that there was any legal or moral im- 
propriety in this. 


Fourtu. The claim of the trustees, upon this point, 
reduces itself to the absurd when it is considered that 
if the Court took the property on March 27th the inclu- 
sion of the moneys then on hand was wrongful, and the 
entire amount, $42,123.68 (instead of $32,216.23), mea- 
sures the just claim of the company. The $14,000 ex- 
pended by the company in the operation of the property 
after March 27th was in this view chargeable to the 
Court, and as against the receipts of the Court for the 
same period, and therefore the claim of the company, 
upon this theory, would necessarily be for $42,123.68, 
_ the sum of earnings acquired antecedently to the pos- 
session of the Court, on hand when possession was 
taken, and appropriated by the Court with the mort- 
gaged property. | 

We think there is no reason to argue this question 
further. | 
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THE APPEAL OF THE RAILROAD CoMPANY. 


The Railroad Company appeals from the decree of 
July 22, 1884, directing that its property be turned over 
to the complainants, as trustees (Record, pp. 46, 47). 
We do not care to present a brief upon this appeal, as 
it is expected that the matters involved will be adjusted 
and disposed of by stipulation. 

WaaGeEr SWAYNE, 
Of Counsel for the R. R. Co. 


{18019} 
Jan. 4, ’88.—50. 
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POTOMAC RIVER AT THE GREAT MALLS. 
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